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James  v.  Morey,  2  Cow.  285 ;   reversing  6  Johns.  Cli.  417  ;* 
Starr  v.  Ellis,  Id.  393 ;  1  Greenl  on  Ev,  201. 


By  the  Couet. — J.  M.  Pabkeb,  J.  [After  stating  facts.]— 
I  think  the  referee  was  right  in  holding  that  the  defendant 
could  not  be  compelled  to  satisfy  the  mortgage  as  to  the  in- 
terest held  by  the  mortgagees,  nnless  they  were  parties  to  the 
fiuit 

It  is  insisted,  that  the  referee  has  found  as  a  fact,  that  the 
plaintiff  purchased  the  interest  of  the  mortgagees  for  one  hun- 
dred and  eighteen  dollars,  and  knew  that  they  have  no  farther 
interest  in  it,  and  so  are  not  necessarj^  parties.  Taking  the 
whole  of  the  referee^s  report  together,  the  finding  of  fact  does 
not  warrant  that  assumption.  The  most  thai  can  be  said  is, 
that  the  purchase  was  a  conditional  one,  th,e  security  of  the 
mortgage  for  the  one  hundred  and  eighteen  dollars,  to  remain 
in  the  mortgagees  until  the  money  was  paid,  or  otherwise 
secured. 

In  this  view,  eyen  if  the  mortgagees  were  parties,  the  view 
of  the  supreme  court  at  general  term  is  correct,  that  the 
plaintiff  would  be  entitled  to  a  satisfaction  of  the  mortgage, 
only  upon  payment  of  the  one  hundred  and  eighteen  dollars. 

The  judgment  is  clearly  right,  and  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


EATCLIFFE  v.  CAEY. 

September,  1867. 

Coarse  and  distance,  in  the  description  in  a  deed,  do  not  control,  wliere 

'  the  land  cannot  be  plotted  from  the  deed. 

Where  a  lapse  of  time,  and  the  destruction  of  the  monument  given  in 

•  the  deed  as  the  point  of  beginning,  render  the  precise  location  uncer- 
tun,  evidence  of  the  existence  of  monuments  such  as  a  line  o  j  marked 
trees,  with  circumstances  under  which  the  jury  might  believe  that 

*  As  to  merger,  see  1  Wmd.  484 ;  lEdm,  279. 
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line  to  have  been  acqoieeoed  in  by  the  parties  as  a  boandary  for  more 
than  fifty  years,  makes  the  question  of  boandary  one  for  the  jury.* 

On  the  question  of  the  practical  location  of  a  boandary,  it  is  competent 
to  ask  a  witness  whose  residence  and  relation  to  the  parties  has  been 
such  that,  had  there  been  a  difference  between  the  adjoining  proprie- 
tors in  respect  to  the  line,  he  would  have  been  likely  to  know  it, 
whether  he  ever  heard  of  more  than  one  line  ;  and  his  answer,  that  h6 
had  not,  is  some  evidence  of  acquiescence  in  that  line. 

It  is  competent  to  prove  by  a  surveyor,  that  the  courses  and  distances  in 
a  deed  are  incongruous,  and  that  all  the  lines  indicated  by  monumeuts, 
differ  in  length  from  the  deed. 

Bich&rd  Batcliffe  Bned  H.  N.  Oray,  in  the  supreme  court,  for 
trespass  on  knds.  The  oulj  question  was,  the  location  of  their 
boandary  line.  In  March,  1807,  James  Gary  conveyed  to 
Samuel  Gary  the  land  now  owned  by  pla^'ntiff,  and,  at  the  same 
time,  to  Bela  Gary  the  adjoining  land  now  owned  by  defendant 
In  the  deed  of  the  former  lot,  the  description  begun  at  a  stak^ 
&c.,  in  a  hemlock  stump,  E.  thirty-nine  and  a  half  degrees  S^ 
from  the  center  of  the  highway.  Thence  the  first  two  lines 
urere  described  as  running  northerly,  by  course  and  distance,  tQ 
a  stake ;  and  the  next  line,  the  northerly  boundary,  ran  thence 
westerly  thirty-two  rods,  but  no  monument  was  referred  to  for 
its  terminus.  The  next  and  last  line,  the  disputed  boundary, 
was  described  as  iTmning  southwest,  by  course  and  distance,  to 
the  place  of  beginning. 

At  the  time  of  this  action,  the  hemlock  stump,  at  the  point 
of  beginning,  was  gone ;  but  wherever  it  may  have  stood,  the 
premises  could  not  be  exactly  designated  from  course  and  dis^. 
tance,  for  there  was  a  discrepancy  of  thirty-eight  links  in  north- 
ings and  southings,  and  of  one  chain,  four  links  in  eastings  and 
westings. 

Plaintiflf  claimed  that  the  northern  boundary  ran  westerly 

thirty-five  rods,  eleven  links  (instead  of  thirty-two  rods),  to  a 

line  of  marked  trees  (which  some  evidence  tended  to  show 

were  marked  by  surveyors  about  the  time  of  the  deeds),  and  thai 

this  line  had  been  established  and  recognized  by  the  respective 

owners,  ever  since,  as  the  westerly  boundary ;  and  had  been  de^ 

fined,  on  the  southerly  and  cleared  part  of  the  line,  by  a  fence 

•  See  also  Vosburflrh  v.  Teator,  82  N.  Y.  501. 
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built  by  them.  There  was  also  eyidenoe  that  plaintiff's  grant- 
ors had  occupied  up  to  this  line,  and  that  defendant's  tenants 
had  pointed  it  out  to  plaintiff  as  the  line,  when  he  came  into 
possession. 

Defendant  claimed  that  plaintiff  was  bound  by  the  termina- 
tion of  the  line  of  thirty-two  rods,  mentioned  in  the  deed.  It 
appeared  that,  though  the  premises  could  not  be  exactly  plotted 
in  either  way,  in  each  they  exceeded  fifty  acres. 

At  the  trial,  defendant  moved  for  a  nonsuit,  on  the  ground 
above  stated,  which  was  denied,  and  verdict  given  for  plaintiffl 

The  supreme  courts  on  appeal  from  the  judgment,  held,  in 
an  opinion  by  Bacon,  J.,  that  the  chain  of  evidence  to  establish 
|)ractical  location  and  acquiescence  for  not  less  than  fifty  years 
Was  strong  and  continuous.  That  although  defendant's  claim^ 
that  where  no  monuments  are  referred  to  in  a  deed,  the  dis- 
tances must  govern,  and  that  it  is  not  possible  for  a  party  to 
get  title  to  land  beyond  the  prescribed  boundary,  is  sound 
Where  it  is  applicable,  and  must  be  affirmed  in  a  controversy 
between  two  parties  both  of  whom  are  dependent  solely  on  a 
|>aper  title,  it  must  fail  of  application  where  one  party  is  rely- 
ing on  a  practical  location,  as  in  this  case  (Baldwin  v.  Brown, 
16  If.  r.  359) ;  and  the  fact  that  by  the  verdict,  plaintiff  ob- 
tained four  acres  more  than  his  deed  calfcd  for,  was  no  ground 
for  dispossesssing  him  from  that  to  which  he  had  by  location 
lind  acquiescence  obtained  a  valid  title,  especially  as  defendant 
fchowed  no  paper  title  to  the  piece  in  controversy ;  and  that 
liccording  to  the  case  of  Adams  v.  Rockwell,  16  Wend.  285,  a 
grant  might  be  presumed  after  twenty  years'  acquiescence. 

The  defendant  api)ealed  to  this  court 

FT.  0.  Merrilly  for  plaintiff,  appellant ; — Cited  Tiaub  v.  Buck- 
miller,  17  iV.  r.  620 ;  Jackson  v.  McConnell,  19  Wend.  175 ; 
Brady  v.  Hennion,  8  Bosw.  528;  Seaman  v.  Hogeboom,  21 
Barb.  398,  406-7;  Jackson  v.  Freer,  17  Johns.  29 ;  Jackson  v. 
Ogden,  7  Id.  238 ;  Rockwell  v.  Adams,  7  Cow.  761-2 ;  6  Wend. 
467 ;  McGormick  v.  Bamum,  10  Id.  104 ;  Jackson  v.  McCon- 
tiell,  12  Id.  421 ;  Dibble  v.  Rogers,  13  Id.  536 ;  Jackson  v. 
Douglas,  8  Johns.  367 ;  Jackson  v.  Smith,  9  Id.  100 ;  Jackson 
V.  Bowen,  1  Cat.  363 ;  Jackson  v.  Yedder,  3  Johns.  8 ;  Jackson 
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V.  DieflTendorf,  Id.  269 ;  Baldwin  v.  Brown,  16  JV.  r:  359 ; 
Jackson  v.  Long,  7  W&nd.  170 ;  Davis  e;.  Townsend,  10  Barb. 
331,  345-347 ;  16  Wend.  302 ;  13  Id.  536 ;  Hunt  v.  Johnson, 
19  A^.  r.  279 ;  Clark  v.  Wethey,  19  Wend.  320  ;•  Code,  §  83  (4) 
(3)  §  84;  Munro  v.  Merchant,  28  iV.  T.  3-4,  9,  42;  reversing 
26  Barb.  383 ;  7  Johns.  5 ;  13  Id.  368 ;  Munroe  v.  Potter,  22 
iKw.  Pr.  49 ;  S.  C,  less  fully,  34  Barb.  358. 

-R  Kemanj  for  defendant,  respondent; — Cited  2  Coit?.  c§ 
fll  NoieSf  1379, 1380,  note  942 ;  Seaman  v.  Hogeboom,  3  Barb. 
215 ;  Clark  v.  Wethey,  19  Wend.  320-4 ;  3  Barb.  215 ;  14 
Wend.  6S0;  Adams  v.  Rockwell,  16  /d.  285,  302,304,  314  ;t 
Kip  V.  Norton,  12  Id.  127;  Jackson  t;.  Van  Corlaer,  11  Johns. 
123 ;  Baldwin  v.  Brown,  16  iV.  F.  359 ;  7  Johns.  238,  241 ;  8 
Id.  367 ;  9  Id.  61 ;  16  JFewrf,  304-5,  310,  2,  3  ;  Jackson  v.  Mc- 
Connell,  19  Id.  175 ;  18  Id.  153-168  ;  Jackson  v.  Wilkinson, 
17  Johns.  146  ;t  19  Wefid.  320,  323-5  ;  S.  C,  3  jBar}.  215,  219  ; 
2  iTen^,  466  (1  ed.),  516  (7  ed.) ;  1  Cow.  605 ;  5  Id.  371 ;  9  Id. 
66L 

By  thb  Coubt. — J.  M.  Pabkeb  J.  [After  stating  the 
facts.] — ^Upon  the  trial  the  defendant  moved  for  a  nonsuit,  ou 
the  ground  that  the  plaintiff  had  not  shown  a  proper  title  to 
the  premises,  that  he  could  not  claim  to  hold  by  a  practical 
location  of,  and  acquiescence  in  the  line  claimed  by  him,  but 
should  be  confined  to,  and  controlled  by  his  deed.  The  mo- 
tion was  denied,  and  defendant  excepted,  and  this  raises  the 
principal  question  in  the  case. 

The  evidence  showed,  or  tended  to  show,  that  the  land  along 
the  northerly  half  of  the  disputed  line  has  never  been  cleared 
upon  either  side;  that  upon  the  line  claimed  by  the  plaintiff, 
ihrough  the  uncleared  portion  of  it,  is  a  distincily  marked  sur- 
veyor's line,  shown,  by  boxing  a  portion  of  the  marked  trees 
upon  the  line,  to  have  been  made  at  or  about  the  time  when 
the  above  mentioned  deeds  were  given,  and  that  the  pieces 
conveyed  to  Samuel  and  Bela  Cary,  respectively,  were  surveyed 
out  to  them,  at  the  time  of  the  conveyances ;  that  the  soutii 

*  As  to  controlling  effect  of  description,  see  9  N.  T.  (5  Seld.)  183. 
f  Commented  on  in  19  WeTid.  320.    As  to  boundary,  s«e  47  Barb.  287. 
X  Tbc  conBtrnction  of  the  grant  approved,  see  1  Paine,  497. 
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part  of  the  fifty,  acres  had  been  cleared  before  the  making  of 
the  deedSy  and  the  west  line  fenced  along  the  clearing,  and 
that  this  fence  was  in  line  with  the  marked  trees,  and  formed 
with  them,  a  continnous  straight  line ;  that  it  has  ever  since 
been  maintained  as  a  boundary  line  by  the  adjoining  proprietors, 
and  that  the  plaintiff  and  those  under  whom  he  claims,  hare 
ever  claimed  to  own  up  to  this  line;  that  the  plaintiff's  grant- 
ors had,  for  a  number  of  years  after  the  giving  of  the  de?d8, 
made  sugar  along  and  up  to  this  line,  and  had  cut  out  the 
timber  and  underbrush,  except  the  maple  trees,  along  the  line 
for  that  purpose ;  and  had  applied  to  and  obtained  the  consent 
of  Bela  Cary  to  tap  trees  on  the  west  side  of  this  line ;  that  de- 
fendant's tenants,  when  plaintiff  took  possession  of  the  fifty 
acre  lot,  showed  him  the  line  of  marked  trees  as  the  west  line 
of  the  lot. 

It  also  appeared  that  the  hemlock  stump  described  in  the 
deed  o£  fifty  acres,  as  the  starting  point,  was  gone,  and  the  re- 
spective surveyors  disagreed  in  their  location  of  it,  and  that, 
from  the  description  in  the  deed,  wherever  the  starting  point 
might  be,  the  premises  could  not  be  plotted,  the  northings  and 
southings  failing  to  balance  by  thirty-eight  links,  and  the  cast- 
ings and  westings  by  one  chain  and  four  links.  By  whichever 
line  the  fifty  acres  is  bounded,  it  overruns  in  quantity,  and  so 
with  the  one  hundred  and  thirty-one  acre  piece. 

Were  there  in  these  facts  the  elements  of  a  practical  location, 
and  such  acquiescence  in  it,  as  to  bind  the  parties  ? 

It  was  held,  in  Baldwin  v.  Brown,  16  iV.  Y.  359,  that  prac- 
tical location  and  long  acquiescence  in  a  boundary  line,  are 
conclusive,  not  upon  the  notion  that  they  are  evidence  of  a 
parol  agreement  establishing  the  line,  but  because  they  are  of 
themselves  proof  that  the  location  is  correct,  that  the  '^  rule 
seems  to  have  been  adopted  as  a  rule  of  repose,  with  a  view  to 
the  quieting  of  titles ;  and  rests  upon  the  same  reason  as  our 
statute  prohibiting  the  disturbance  of  an  adverse  possession 
which  has  continued  for  twenty  years." 

Actual  and  continued  possession  of  the  premises  adjoining 
the  located  line,  is  not  essential  to  the  existence  of  a  practical 
location.  It  does  not  depend  on  ti  pedis  possessio  of  the  land 
adjoining,  but  its  existence  may  be  established  by  any  com- 
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petent  eyidence  of  the  fact  When  adjacent  owners  unite  in 
sanreyiDg  their  respective  lots  and  in  marking  a  line  upon  the 
ground  between  them,  snch  survey  would,  doubtless,  constitute 
and  be  evidence  of  a  practical  location,  and  the  line  thus  fixed, 
after  a  sufficient  length  of  acquiescence,  would,  it  seems,  con- 
trol the  courses  and  the  distances  in  the  deeds.  But  especially 
would  this  be  so,  when  the  grant  is,  from  its  terms,  or  becomes 
from  destruction  of  monuments,  uncertain  and  ambiguous  as 
to  location.  Jackson  v.  Ogden,  4  Johns,  140 ;  S.  C,  7  Id.  238 ; 
Jackson  r.  Freer,  17  /A  29 ;  Jackson  v.  Smith,  9  Id.  100 ;  Mc- 
Cormick  v.  Bamum,  10  W&nd.  104;  Jackson  v.  McConnell,  12 
Id.  421 ;  Adams  v.  Rockwell,  16  Id.  285 ;  Eeed  v.  Farr,  35  N. 
T.  113 ;  Clark  v.  Wethey,  19  Wmd.  320. 

In  Adams  v.  Eockwell  {mpra)y  the  chancellor  says :  *'  Where 
there  can  be  no  real  doubt  as  to  how  premises  should  be 
located,  according  to  certain  known  boundaries  described  in 
the  deed,  to  establish  a  practical  location  different  'therefrom 
which  shall  deprive  the  party  claiming  under  the  deed,  of  his 
legal  rights,  there  must  be  a  location  which  has  been  acqui- 
esced in  for  a  sufficient  length  of  time  to  bar  a  right  of  entry, 
under  the  statute  of  limitations  in  relation  to  real  estate." 
And  in  Clark  v.  Wethey  (supra),  Judge  Cowen,  after  arguing 
against  the  doctrine  which  allows  a  practical  location  to  control 
the  courses  and  distances  in  the  deed,  says :  *^  I  speak  not  now  of 
those  cases  in  which  time  has  obliterated  the  monuments  or 
boundaries  of  the  deed,  so  as  to  leave  its  location  a  matter  of 
uncertainty;  I  speak  not  of  cases  in  which  the  carelessness  or 
fraud  of  parties,  or  any  other  causes,  may  have  rendered  it  im- 
possible to  locate  the  deed  by  known  monuments  or  mathemat- 
ical lines:  where  this  is  so,  the  declaration  of  the  parlies,  or 
their  acts  of  acquiescence  or  forbearance,  were  always  re- 
ceivable." 

Now,  in  the  case  at  bar,  the  description  in  the  deed,  both 
from  its  terms  and  from  the  destruction  of  the  monument 
given  as  the  starting  point,  renders  the  precise  location  of  the 
land  intended  to  be  conveyed  uncertain..  Then  the  existence 
of  this  line  of  marked  trees,  which  tne  jury  might  believe, 
from  the  evidence  before  them,  to  have  been  made  by  the 
parties  to  the  first  two  deed^  as  the  division  line  between  the 
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lotSy  and  the  acquieecence  which  (as  there  was  evidence  tend- 
ing to  show)  had  existed  in  that  line  as  the  boundary  of  the 
lots  respectively  for  more  than  fifby  ycars^  were  gnflScient  to 
entitle  the  plaintiff  to  the  judgment  of  the  jury  upon  the 
question  whether  such  practical  location  and  acquiescence  ex- 
isted ;  and,  consequently,  the  motion  for  a  nonsuit  was  prop- 
erly denied. 

The  defendant's  counsel  requested  the  C3urt  to  charge  the 
jury  in  the  following  words :  *-  Where  there  are  no  monuments 
given  in  the  deed,  but  courses  and  distances  only,  it  must  be 
controlled  by  the  course  and  distance  on  that  line."  The  judge 
refused  to  charge  in  that  form,  and  the  defendant  excepted. 
But,  upon  that  point,  the  judge  did  charge  in  the  precise 
words  of  the  request,  with  this  addition :  "  This  is  so,  if  the 
line  is  run  by  the  deed  alone;  but  this  proposition  fails  in  its 
application  to  a  case  where  the  land  cannot  be  platted  from  the 
deed.''  It  is  impossible,  I  think,  to  hold  that  here  was  any 
error.  The  efifect  of  the  unqualified  instruction  called  for  by 
the  defendant  would  have  been  to  hold  the  plaintiff  absolutely 
to  the  thirty-two  rods  for  the  length  of  his  north  line,  when, 
as  we  have  seen,  the  facts  In  the  case  might,  as  the  jury  should 
find  them,  modify  the  length  of  that  line  with  reference  to  the 
line  of  marked  trees.  This  request  was,  in  effect,  similar  to 
the  one  to  nonsuit  the  plaintiff,  and  was  properly  refused. 

The  objections  to  the  reception  of  evidence  upon  the  trial 
were,  I  think,  all  properly  overruled.  The  witness  Kent,  who 
lived  with  Samuel  Cary  when  the  deuds  to  him  and  Bola  Cary 
were  given  by  James  Cary,  in  1807,  and  for  some  years  after- 
ward, after  speaking  of  the  running  out  of  t*ie  lots  to  Samuel 
and  Bela,  of  the  fence  on  the  south  end  of  the  fifty  acres  and 
on  the  south  side  of  th^  south  part  thereof,  and  that  those 
fences  were  occupied  as  line  fences  and  kept  in  repair  as  such, 
was  asked  if  he  ever  heard  of  more  than  one  line  on  the  west 
side.  This  was  received,  under  defendant's  objection,  and  the 
witness  answered,  '^  1  never  heard  of  but  one  line  till  this  last 
summer."  His  position  being  such,  that  if  there  had  been  any 
difference  between  the  adjoining  proprietors  in  respect  to  this 
line,  he  would  havd  been  likely  to  know  it,  and  the  fact  that 
he  had  heard  of  none,  was  some  evidence,  however  slight,  that 
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none  was  spoken  of  or  existed,  and,  hence  some  evidence  of 
aoquiescence  in  that  line. 

The  plaintiff's  surveyor  was  asked  by  plaintiff's  counsel, 
'^Have  you  made  a  calculation  as  to  how  long  the  north  line 
must  be,  assuming  the  cast,  south  and  west  lines  to  be  as 
given  in  the  deed?**  Defendant's  counsel  objected  to  the 
question,  on  the  ground  that  it  was  speculative  and  immate- 
rial.  The  objection  was  overruled,  and  defendant  excepted. 
The  witness  answered  as  follows :  "  Computing  the  latitudes 
and  departures,  as  given  in  the  deed,  there  is  an  error  in  it. 
The  land  cannot  be  run  by  the  description  in  the  deed,  be- 
caose,  in  following  the  courses  and  distances  given  in  the 
deed,  you  will  not  come  out  at  the  place  of  beginning.  As- 
suming all  the  other  lines  to  be  correct,  the  north  line  should 
be  thirty-four  I'ods  and  twenty  links  in  length."  I  am  inclined 
to  think  the  answer  admissible,  as  tending  to  show  the  uncer- 
tainty and  ambiguity  of  the  terms  of  the  deed  in  respect  to 
location,  and,  in  connection  with  the  other  evidence  in  the 
case,  to  assist  in  accounting  for  the  existence  and  position  of 
the  marked  line  in  question. 

The  same  witness  was  next  asked,  '^How  do  the  lines  of  this 
lot  and  Gary's  hold  out?  do  they  overrun  or  fall  short  ?  "  This 
▼as  objected  to  by  defendant's  counsel,  and  received,  subject  to 
the  objection.  The  witness  went  on  to  state,  substantially, 
that,  in  measuring  the  lines  given  in  the  two  deeds,  the  actual 
measurement  of  every  line,  where  monuments  were  given,  as 
well  as  others,  overruns  the  length  given  in  the  deed,  and 
stated,  with  reference  to  each  line,  how  much. 

The  deeds  were  given  at  the  same  time,  and  there  is  evidence 
in  the  case  to  the  effect  that  the  lots  were  surveyed  out  to  the 
grantees  at  the  same  time.  The  fact  that  every  line,  as  given 
in  the  deeds,  was  shorter  than  an  actual  survey  now  made 
shows  it  to  be,  tends  to  show  that  the  measurement  then 
made  was  with  a  longer  chain,  or  measuring  line,  than  the  one 
used  in  the  recent  surveys,  and  that  the  thirty-two  rods  then 
measured  ran  beyond  the  termination  of  that  distance  now 
reached,  and,  hence,  tends  to  account  for  a  contemporaneous 
line  of  marked  trees  being  found  further  west  than  thirty-two 
lods,  as  now  measured,  from  the  east  line  of  the  fifty  acres. 
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and  to  strengthen  the  evidence  of  the  fact  cf  a  practical  loca- 
tion of  tlie  lots. 

I  do  not  see  any  error  calling  for  a  reversal  of  the  judgment, 
and  am  of  the  opinion  that  it  should  be  affirmed. 

All  the  judges  concurred,  except  HuKT  and  Gboveb,  J  J,, 
not  voting. 


Judgment  afflrm3d,  with  costs. 


EAWLS  r.  DESHLER 

September,  1867. 
Affirming  98  Houf.  Pr,  66. 

It  is  a  general  principle  that  whenever  one  of  two  innocent  persons  mast 
suffer  by  the  acts  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it. 

An  owner  of  merchandise  who  by  entrusting  it  to  a  purchaser  on  a  con- 
ditional sale  enables  the  purchaser  to  ship  it  and  obtain  a  negotiable 
bill  of  lading,  loses  his  title  to  the  merchandise  as  against  a 
bona  fide  purchaser  or  pledgee  for  value  of  the  bill  of  lading.     . 

The  fact  that  the  order  bjr  which  the  seller  gives  possession  to  the  pur- 
chaser under  the  executory  sale  contains  a  clause  stating  tliat  tlie  mer- 
chandise is  subject  to  the  seller's  order  until  paid  for,  does  not  prevent 
the  title  from  passing. 

Nor  does  it  alter  the  case  that  the  instrument  assigned  or  pledged  as  a 
symbol  of  the  property  is  not  strictly  a  bill  of  lading. 

The  retaking  of  the  merchandise  by  the  seller  in  transitu,  from  Iho  pos- 
session of  the  carrier,  in  an  action  of  replevin  of- which  the  truunferee 
of  the  bill  of  lading  had  no  notice,  and  the  recovery  of  judgment  in 
favor  of  the  seller,  in  such  action,  do  not  bar  the  right  of  the  trans- 
feree of  the  bill  of  lading  to  maintain  an  action  against  the  seller  for 
conversion. 

Henry  Rawls  and  George  S.  Seymour  sued  John  G.  Deshler, 
in  the  Buffalo  superior  court,  to  recover  the  value  of  a  quan- 
tity of  com. 

On  September  18,  18C0,  one  A.  L.  Griffin,  of  Buffalo,  pur- 
chased, or  agreed  to  purchase  of  the  defendant  a  quantity  of 
white  com.     The  defendant  had  the  com  on  storage  at  the 
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Hatch  elevator.  He  give  GriflBn  an  order  on  the  elevator  in 
these  words,  dated  September  18 : 

**  Deliver  A,  K  Griffin,  Esq.,  or  order  4,328  47-100  bushels  ' 
white  com,  cargo  Potomac,  subject  to  my  order  until  paid  for. 

"  John  G.  Deshler." 

The  corn  was  delivered  to  Griffin  on  production  of  this 
order,  and  he.  Griffin,  shipped  the  com  on  September  18  on 
board  a  canal-boat  at  Buffalo,  and  received  the  following  bill 
of  lading: 

"  September  19,  1860. 

**  Shipped  in  good  order  by  A.  L.  Griffin,  on  board   of 

canal-boat  L.  B.  Trowbridge,  B.  T.  Co.  Line.   ,   Master j 

the  following  articles  to  be  carried  under  deck  and  delivered 
in  like  good  order  as  addressed,  without  delay,  towing  day  and 
night,  damage  and  deficiency  to  be  deducted  from  charges 
by  consignors. 

"Account  A.  L.  Griffin,  or  order,  4328  47-100  bushels  of 
white  com. 

"  Care  of  Rawls  &  Seymour,  New  York. 

"Freight  to  New  York  14 J  cents  per  bushel,  free  of  light-  . 
eiage.    Consignees  paying  towing.  [8ignature.'\ 

«  Entered  September  21, 1860,  S. 

Indorsed,  "  A.  L.  Gripfik.'* 

It  appeared  that  Van  Buren  had  an  office  in  Buffalo  and  car- 
ried on  business  there  under  the  name  of  The  Buffalo  Trans- 
portation Company.      That  Van  Buren  was  a  public  carrier 
and  had  a  regular  Jine  and  had  an  interest  in  some  of  the  boats, 
he  was  what  they  call  a  scalper,  he  gets  a  cargo  from  the 
owner,  and  gets  a  boat  to  take  it  and  receives  a  commission 
from  the  boats.    That  Noble  was  the  agent  of  the  company 
and  had  authority  to'  sign  the  bill  of  lading.     On  September 
19,  1860,  Griffin  advised  the  plaintiffs  of  the  shipment  of  com 
to  them,  and  that  he  had  drawn  on  them  for  the  com.    This 
letter  the  plaintiffs  received  in  New  York,  on  the  morning  of 
September  20.     On  September  19,  1860,  Griffin  drew  a  draft 
upon  the  plaintiffs  for  two  thousand  one  hundred  and  twenty 
dollars,  and  annexed  thereto  the  bill  of  lading  signed  by  Van 
Sturen,  and  on  that  day  procured  the  said  draft  to  be  dis- 
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counted  by  the  White  Bank  in  Buffalo,  and  received  the  avails 
thereof.  This  draft  was  presented  to  the  plamtiffifei  for  accept- 
ance in  the  city  of  New  York  with  the  bill  of  lading  attached, 
on  September  20,  by  the  correspondent  of  the  White  Bank, 
and  on  the  21st  was  accepted  by  the  plaintiffs  andaubsequently 
paid  by  them. 

The  defendant  intercepted  the  boat  on  which  the  com  was 
laden  at  or  near  Bochester,  while  on  its  transit  to  the  plain- 
tiffs, and  through  the  instrumentality  of  proceedings  in  re- 
plevin, obtained  possession  of  the  com,  and  sold  and  converted 
the  same  to  his  own  use.  The  action  of  replevin  was  instituted 
in  the  name  of  this  defendant  against  GriflSn  and  G.  H.  Wendt, 
the  captain  of  the  boat  upon  which  the  com  was  laden.  Grif- 
fin was  not  served  with  any  process  in  the  case,  and  Wendt, 
upon  whom  the  summons  was  served,  made  de&ult,  and  judg- 
ment passed  against  him  accordingly. 

The  plaintiflb  now  bring  this  action,  claiming  to  be  the  bona 
fide  owners  of  said  corn,  to  recover  the  value  thereof.  On  the 
trial  in  the  Buffalo  superior  court,  the  jury  were  directed  by 
the  judge  to  render  a  verdict  for  the  plaintiffs. 

77ie  superior  court  held  that  GriflSn  had  the  right  of  prop- 
erty as  well  as  the  possession,  for  by  the  contract  between  de- 
fendant an4  Griffin  and  the  delivery  on  defendant's  order  the 
property  passed  to  Griffin,  and  that  the  words  "  subject  to  my 
order  "  merely  reserved  a  lien,  and  were  not  equivalent  to  say- 
ing that  the  title  was  not  to  pass.  That  a  sufficient  delivery  to 
the  plaintiff  was  made,  for  the  instrument  which  Van  Buren 
gave  to  Griffin,  although  not  strictly  a  bill  of  ladmg,  was  such 
a  symbol  as  that  its  delivery  was  equiva]ent  to  an  actual  de- 
livery of  the  corn.  They  also  held  t^at  the  recovery  in  the  ac- 
tion between  defendant  as  plaintiff  and  Wendt  as  defendant 
was  not  a  bar  to  this  action.    Reported  in  28  How.  Pr.  66. 

Defendant  appealed  to  this  court. 

John  Oansoriy  for  defendant,  appellant;  — Cited  Blossom  v. 
Griffin,  13  N.  Y.  (3  Kern.)  669;  Herring  v.  Hoppock,  15  N.  Y. 
409 ;  Morris  v.  Rexford,  18  Id.  652 ;  Strong  v.  Taylor,  2  Hill, 
326;  Smith  v.  Lynes,  6  N.  Y.  (1  8eld.)  41;  Covill  v.  Hill,  4 
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Den.  323;  6  K.  V.  (2  SOd.)  374;  The  Freeman  v.  Bucking- 
hfun,  18  How.  U.  S.  182. 

ff.   C.  Dayy    for   plaintiff,    respondent; — Cited    Terry   v. 

Wheeler,  25  ^.  JT.  620,  524 ;  Greayes  v.  Hepke,  2  Barn.  S  A. 

130 ;  4  Jl  a  X.  433 ;  Blossom  v.  Griffin,  13  iV.  F.  (3  Kern.) 

669 ;  1  Oreenl  Ev.  §  277 ;  Waldron  i;.  Willard,  17  N.  T.  466 ; 

Calais  St  Bt  Co.  v.  Scudder,  2  Black  U.  S.  372 ;  Smith  v. 

Liynes,  5  Ji.  Y.  (1  Seld.)  41-48,  citing  Haggerty  v.  Palmer,  6 

Johns.  Ch.  437 ;  Keeler  v.  Field,  1  Pai^re,  312 ;  HoUingsworth 

V.  Napier,  3  Cai.  182  ;♦  Durbrow  v.  McDonald,  6  Bosw.  130  ;f 

Fleeman  v.  McEean,  25  Barh.  474-484;  Wait  v.  Green,  35 

Id.  585  ;t  affirmed  in  36  N.  T.  556 ;  Western  Trans.  Co.  v. 

Marshall,  37  Id.  509  ;§    Saltus  v.   Eyerett,  20   Wend.  267, 

where  Pickering  v.  Busk,  15  Eastj  44,  is  cited ;  Steelyards  v. 

Singer,  2  Hilt.  96,1  and  cases  cited;  Eeyser  v.  Harbeck,  3 

Du&r,  373,  391 ;    Steyens  v.  Hyde,  32  Bari.  171 ;    Fassett  v. 

Smith,  23  N.  T.  252 ;  Dows  v.  Greene,  16  jBar J.  72 ;  32  Id. 

490 ;  affirmed  in  24  iV.  F.  638 ;  Dows  v.  Bash,  28  Barh.  157, 

183,  and  cases  cited ;  Groye  v.  Brien,  8  How.  U.  8.  429 ;  Wolfe 

V.  Myers,  3  Sandf.  7 ;  Eyans  v.  Nichol,  3  Majin.  <t  0.  614 ;  42 

E.  C.  L.  321;  1  Pars.  Maritime  L.  134;  Dickerson  v.  Seelye, 

12  Bari.  99;   Fenn  v.  Simpson,  4  E.  D.  Smith,  276;  Smith 

Merc   L.    273;    Place   v.  Union    Ex.  Co.,  2    Hilt.  19-26; 

Powers  V.  Dayenport,  7  Black.  497;  -dngreZ  o»  Carr.  §  70;  1 

Smith  Lead.  Cos.  230,  notes  to  Coggs  v.  Barnard ;  Hersfield  v. 

Adams,  19  Barh.  577 ;  Sherman  v.  Wells,  28  Id.  403 ;  Bassell 

V.  Liyingston,  19  Id.  346-352 ;  t  Sweet  v.  Barney,  23  N.  Y. 

335 ;  Moore  v.  Eyans,  14  Barh.  524 ;  Foy  t;.  Troy  &  Boston  B. 

R  Co.,  24  Id.  382 ;  Schroeder  v.  Hudson  Hiyer  E.  B,  Co.,  5 

♦  Ab  to  deliverj,  compare  1  N.  T.  (1  Canut.)  261-270. 

t  See  a  farther  decision  in  89  jY.  F.  238. 

{  See  another  opinion,  in  62  Barb.  841. 

§  Affirmed  in  this  coart,  and  reported  in  this  series. 

I  See  also  85  Barb.  585.  Said  to  be  unsound  and  unsupported  bj 
anthorit J,  in  Ballard  v.  Burgett,  47  Id.  646,  and  the  latter  case  affirmed 
In  40  if.  F.  814. 

%  Reversed,  on  the  ground  that  the  agent  in  such  case  does  not  cease 
to  be  the  agent  of  the  carrier,  in  16  if.  F.  61(u 
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Duer^  55 ;  Hart  v.  Rensselaer  &  Saratoga  R  R  Co.,  8  K  T.  (4 
Seld.)  37 ;  Pitzhugh  v.  Wiman,  9  JV.  T.  (6  8eld.)  659 ;  Bank 
of  Rochester  v.  Jones,  4  N.  Y.  (4  Ciww^.)  497;  Oneida  Bank 
r.  Ontario  Bank,  21  K  Y.  490-499;  Williams  on  Personal 
Prop.  p.  83,  2  AuL  ed«;  Zachrisson  v.  Ahman,  2  Sandf.  68;* 
Allen  v.  Williams,  12  Pfci.  297 ;  Rowley  v.  Bigelow,  12  Id. 
307 ;  Wardwell  v.  Patrick,  1  Bosw.  406 ;  Bryan  v.  Nix,  4t  M.  £ 
W.  789 ;  De  Wolf  v.  Gardner,  12  Oush.  {Mass.)  19 ;  Grosvenor 
V.  Phillips,  2  Hilly  147 ;  Gibson  v.  Stevens,  8  How.  U.  8.  384 ; 
Hatch  V.  Lincoln,  12  Cush.  31,  34,  and  cases  cited ;  Allen  v. 
Williams,  12  Pick.  297 ;  Dows  v.  Dennistoun,  28  Barb.  393 ; 
De  Wolf  V.  Harris,  4  Mason^  515;  Stevens  v.  Boston  &  W.  R. 
R.  Co.,  8  Gray,  262;  Sess.  L.  1830,  cl79,  p.  204,  §§  1,  2;  3  A 
S.  76,  5  ed.;  Spencer  t;.  McGowen,  13  Wend.  256;  Shipman 
V.  Clark,  4  Den.  446 ;  Castle  v.  Noyes,  14  N.  Y.  (4  Kern.) 
329. 

By  the  Court. — Datibs,  Ch.  J.  [After  stating  the  facts.] — 
It  may  be  conceded  that  as  between  Griffin  and  the  defendant 
the  title  to  the  com  did  not  pass  to  Griffin  until  the  same  was 
paid  for.  Notwithstanding  this,  the  defendant  intrusted  Grif- 
fin with  the  possession  and  control  of  the  property.  There  is 
some  evidence  tending  to  show  that  the  sale  was  in  fact  a  sale 
upon  credit,  and  that  both  parties  understood  that  the  money 
to  pay  the  purchase  price  was  to  be  raised  by  a  shipment  of  the 
com  by  Griffin,  and  the  discount  of  a  draft  drawn  on  the  faith 
of  the  bill  of  lading  thereoE  The  defendant  himself  testified 
on  the  trial :  ^^  It  happens  very  often  on  the  dock  that  pur- 
chasers buy  grain  and  get  the  bill  of  lading  and  raise  money  on 
it  to  pay  the  purchase  price  ** ;  that  witness  "  knew  Mr.  Grif- 
fin did  that  business."  Taking  the  most  favorable  view  of  the 
facts  for  the  defendant,  both  he  and  the  plaintiffs  are  innocent 
sufferers  from  the  fraud  or  defalcation  of  Griffin ;  assuming 
they  both  occupy  that  position,  which  should  suffer  for  his 
acts?  The  rule  on  this  subject  was  clearly  enunciated  by 
Justice  AsHUBST  in  Lickbarrow  v.  Mason,  2  T.  R.  G3,  and 
has  been  universally  recognized  and  followed  since :  "  When- 

*  Commented  od  in  2  Batw.  488. 
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eyer  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion  the 
loss  must  sustain  if 

Applying  this  doctrine  to  the  present  case,  we  have  no  diffi- 
culty in  saying  the  defendant  must  sustain  the  >oss  occasioned 
by  the  acts  of  Griffin,  and  not  the  plaintiffs.  The  defendant 
intrustM  Griffin  with  the  com  and  gave  him  the  indicia  of 
title.  He  was  therefore  enabled  to  deal  with  it  as  his  own.  He 
shipped  it  in  the  usual  course  consigned  to  the  plaintiffs,  re- 
ceived a  bill  of  lading  therefor,  which  was  negotiable,  and  did 
negotiate  it,  and  the  plaintiffs  became  the  owners  and  holders 
thereof  in  good  faith  and  for  a  valuable  consideration.  Such 
'  n^otiation  of  the  bill  of  lading  and  transfer  thereof  to  these 
plainidfEs,  constituted  them  iona/^d  holders  and  owners  of  the 
com,  and  the  defendant's  right  of  stoppage  in  transitu  for  the 
purchase  money  was  cut  off  and  terminated.  Lickbarrow  v. 
Mason,  supra;  Hollbrook  v,  Yose,  4  Com.  Law  Rep.  N,  S. 
notes  9  and  10,  and  cases  there  cited* 

It  is  difficult  to  withdraw  this  case  from  ihe  doctrine  of  Hol- 
lingsworth  v,  Napier,  3  Cai,  182,  and  the  leading  and  control- 
ling facts  in  each  are  nearly  identical.  Napier  sold  to  one 
Einworthy,  from  whom  the  plaintiff  derived  title,  ten  bales  of 
cotton,  under  the  following  circumstances : 

The  cotton  was  lying  in  the  public  store  at  the  quarantine 
ground  at  Staten  Island,  and  the  defendant  sold  it  to  Einwor- 
thy in  the  city  of  New  York,  "/or  cash  payable  on  delivery!^ 
Defendant  made  out  a  bUl  of  parcels  for  the  cotton,  marked  in 
the  margin  <^  cashy*  but  containing  no  receipt  for  the  money. 
This,  together  with  an  order  on  the  storekeeper  for  the  cotton, 
had,  either  by  the  defendant  or  his  clerks,  been  delivered  to 
Einworthy.  He,  without  either  paying  for  the  articles  or 
having  taken  possession  of  them,  met  the  plaintiff  at  a  public 
house,  and  producing  the  bill  of  parcels  and  order,  offered  them 
for  sale  at  the  same  price  for  which  they  had  been  bought, 
allying  as  a  reason  that  he  had  been  pushed  for  money.  The 
plaintiff',  on  this,  agreed  to  become  the  purchaser,  received  the 
bill  of  parcels  and  order,  and  paid  for  the  goods  by  giving  part 
in  cash^  and  the  balanc3  in  a  check  of  a  third  party.  Having 
made  the  purchase,  the  plaintiff  went  to  the  quarantine  ground 

IT.— 2 
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the  next  day,  but  at  so  late  an  hour,  that  in  the  nsnal  conrse, 
it  was  impossible  to  have  the  goods  shipped  that  night,  and 
producing  the  order  demanded  the  cotton,  on  the  turning  out 
of  which  to  him,  he  paid  the  amount  of  the  storage,  had  the 
bales  marked  with  the  initials  of  his  name,  and  then  returned 
them  into  the  store.  The  morning  after  this  the  defendant 
went  to  the  quarantine  ground,  took  the  cotton  and  sold  it, 
and  the  plaintit*  brought  trover  to  recoyer  for  the  value  of  his 
cotton  thus  converted.  The  plaintiff  had  a  verdict,  and  the 
supreme  court  refused  to  grant  a  new  trial. 

The  principles  settled  in  the  case  of  Bank  of  Bochest^'r  v. 
Jones,  4  JV.  Y.  497,  would  seem  to  be  decisive  of  the  present 
case.  In  July,  1843,  Foster  applied  to  the  bank  to  borrow 
nine  hundred  and  fifty  dollars  for  the  purpose  of  buying  two 
hundred  barrels  of  flour  of  W.  Ely.  The  cashier  refused  to 
make  the  loan  without  security.  Foster  proposed  to  procure 
the  forwarder's  receipt  for  the  two  hundred  barrels  of  flour  to 
*be  purchased  with  the  money  received  from  the  bank  on  the 
loan,  and  to  leave  such  receipts  with  the  bank  as  security  for 
the  acceptance  of  the  draft  to  be  drawn  on  the  defendant 
Foster  delivered  the  draft  and  forwarder's  receipt  to  the 
cashier,  and  the  bank  discounted  the  draft  The  bank 
forwarded  the  draft  with  the  receipt  attached,  to  their 
collecting  agent  at  Albany,  to  be  presented  to  the  drawee, 
Jones,  for  acceptance.  Jones  took  off  the  receipt  and  refused 
to  accept  the  draft  Jones  received  the  flour  and  before  the 
conmiencement  of  the  suit  the  bank  demanded  the  flour  of 
Jones.  The  bank  recovered;  and  the  following  propositions 
may  be  considered  as  settled  by  this  court : 

1.  The  delivery  of  the  carrier's  receipt  to  the  bank  was  a 
symbolical  delivery  of  the  flour. 

2.  The  delivery  of  the  carrier's  receipt  or  bill  of  lading  to 
the  bank  for  a  finable  consideration  passed  to  the  bank  the 
legal  title  to  the  same. 

In  the  present  case,  the  White  Bank  had  the  legal  title  to 
this  com,  and  the  plaintiff,  by  the  acceptance  and  payment  of 
the  draft  of  GriSin,  and  the  delivery  and  transfer  to  them,  of 
the  bill  of  lading,  succeeded  to  all  the  rights  of  the  bank,  and 
the  legal  title  to  the  flour  passed  to  them. 
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Ifc  is  insisted  on  the  part  of  the  appellant^  that  the  in- 
stxnment  produced  was  not  properly  a  bill  of  lading,  as  it 
was  not  signed  by  the  master  of  the  boat. 

In  Dows  V.  Greene,  32  Barb.  490,  the  bill  of  lading  was 
signed  by  the  agent  of  Miles  &  Walker,  who  were  partners 
dealings  in  produce,  and  agents  of  a  transportation  company 
and  members  thereof.  Bloss  obtained  the  bill  of  lading  in 
good  faith,  who  transmitted  it  to  one  Mack,  who  obtained 
from  the  plaintiffs  in  that  action  an  advance  upon  the  faith 
thereo£ 

The  supreme  court  held  that  the  instrument  under  which  the 
plaintiffs  claim  was  a  bill  of  lading.  If  not  exactly  formal  it 
was  substantially  such.  It  did  not  detract  from  its  force  or 
validity  that  it  purported  to  be  the  act  of  the  owners  of  the 
goods  and  also  of  the  carrying  yessel,  instead  of  their  agent,  the 
master  or  captain.  Not  only  from  its  similarity  to  other  bills 
of  lading,  has  this  been  argued  to  possess  the  character  of  such 
a  paper,  but  this  yery  instrument  has  in  several  instances  been 
adjudged  to  be  a  bill  of  lading.  That  question  is,  therefore,  no 
longer  open  for  discussion*  Citing  Dows  v.  Perrin,  16  JV.  Y, 
325,  328 ;  Dows  v.  Greene,  16  Barb.  72 ;  Dows  v.  Rush,  28  Id. 
157, 183 ;  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  to  which 
may  be  added  Dows  r.  Greene,  24  Id.  638. 

In  this  connection  the  remarks  of  Baron  Pabk  in  Bryans  v. 
Nix,  4  Mee9.  &  W.  775,  789,  are  apposite  and  conclusiye.  He 
says :  "  The  true  question  is,  what  is  the  meaning  and  effect  of 
the  two  documents  by  whatever  name  they  are  called,  coupled 
with  the  letter  from  Tempany  of  February  2,  followed  by  the 
acceptance  by  the  plaintiffs  of  Tempany's  draft?  It  seems  to 
us  to  be  clearly  this,  that  Tempany  agrees  that  the  oats  therein 
specified  shall  be  held  &om  that  time  by  the  boat  master  for  the 
plaintiffs  in  their  own  right,  provided  they  accept  the  bill  as  a 
secTuity  for  its  payment^  that  the  master  agrees  so  to  hold 
them,  and  that,  by  the  plaintiffs'  assent  and  acceptance  of  the 
bill,  the  constitutional  agreements  become  absolute.  The 
transaction  is,  in  effect,  the  same  as  if  Tempany  had  deposited 
the  goods  with  a  stake-holder,  who  had  assented  to  hold  them 
for  the  plaintiffs  in  order  to  indemnify  them.  As  evidence  of 
such  a  transaction,  it  is  wholly  immaterial  whether  the  instru- 
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ments  are  bilk  of  lading  or  not ;  and  it  might  eqnallj  be 
proTed  through  the  medinm  of  carriers  or  wharfingers'  receipts 
or  any  other  description  or  docnment,  or  by  correspondence 
alone.  If  the  intention  of  the  parties  to  pass  the  property, 
whether  absolate  or  special,  in  certain  ascertained  chattels,  is 
established,  and  they  are  placed  in  the  hands  of  a  depositary, 
no  matter  whether  such  depositary  be  a  common  carrier,  or 
ship  master  employed  by  the  consignor,  or  a  third  person,  and 
the  chattels  are  so  placed  on  account  of  the  person  who  is  to 
haye  that  property,  and  the  depositary  assents,  it  is  enough, 
and  it  matters  not  by  what  documents  this  is  effected ;  nor  is  it 
material  whether  the  person  who  is  to  hare  the  property  be  a 
factor  or  not,  for  such  an  agreement  may  be  made  with  a  factor 
as  well  as  any  other  indiridual.**  In  De  Wolf  v.  Ckirdner,  12 
Cush.  19,  Shaw,  Ch.  J.,  cites  this  ^ase  with  approval 

It  seems  to  me  that  the  principles  settled  in  the  case  of 
Davis  V.  Greene,  and  affirmed  in  this  court,  establisa  the 
plaintiffs'  right  to  recover. 

In  Crocker  v.  Crocker,  31  N.  Y.  607,  this  court  held  that 
when  a  plaintiff,  by  his  own  voluntary  act,  has,  through  mis- 
placed confidence,  conferred  the  apparent  right  of  property  in 
bank  stock  upon  a  third  party,  a  "bona  fide  purchaser  of  such 
stock  from  such  party  will  be  protected  against  any  secret 
trust  in  favor  of  the  plaintiff.    In  that  case,  a  learned  judge  of 
this  court  said :  *^  The  plaintiff  had,  by  his  own  voluntary  act, 
caused  Stephen  Crocker  to  be  invested  with  the  legal  title  to 
the  stock,  and  suffered  him  to  deal  with  it  as  his  own  for  years. 
Having  through  misplaced  confidence  conferred  upon  him  the 
apparent  right  of  property  as  owner,  a  bona  fide  purchaser  of 
the  stock  from  him,  in  the  course  of  commercial  dealing,  with- 
out notice,  would  be  protected  in  his  title  against  any  latenb 
equities  of  the  plaintiff.    Foster  &  Livingston,  and  Skinner  & 
Co.,  lent  their  notes  and  acceptances  to  Stephen  Crocker,  on 
the  credit  of  the  stock  transferred  to  them,  without  notice  of 
the  secret  trust  in  favor  of  the  plaintiff,  and  were  bona  fide 
purchasers;  for  the  term  "purchaser,"  iu  this  connection,  in- 
cludes one  who  advances  or  incurs  responsibility  upon  credit 
of  property.     In  Wait  r.  Green,  36  N,  Y,  55G,  a  Mrs.  Comins 
owned  a  house,  and  sold  it  to  one  Billington,  and  delivered  the 
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same  to  him^  taking  his  note  for  the  amount  of  the  purchase, 
with  a  memorandum  at  the  foot  of  it,  ^^  that  the  title  to  the 
house  was  to  remain  in  Mrs.  Comins  until  the  note  was  paid/*' 
Billington  sold  the  house  to  the  defendant,  for  yalue  and  with- 
out notice,  and  he  was  a  bona  fide  purchaser.  Mrs.  Comins 
Bold  the  note  to  the  plaintiff,  and  the  same  not  being  paid  at 
maturity,  he  demanded  the  house  of  the  defendant,  and  on  re- 
fusal brought  his  action  to  recover  the  yalue  of  the  house. 
This  court  held  that  the  defendant  had  acquired  a  good  title  to 
the  house,  and  that  the  plaintiff  could  not  recover. 

If  there  could  be  any  doubt  on  this  point,  I  am  unable  to  see 
why  section  1  of  the  factors'  act  does  not  meet  this  precise  caSe. 
L.  1830,  c  179,  p.  203.  It  is  as  follows :  "  Sec  1.  After  this 
act  shall  take  effect,  every  person  in  whose  name  any  merchan- 
dise shall  be  shipped,  shall  be  deemed  the  true  owner,  so  far  as 
to  entitle  the  consignee  of  such  merchandise  to  a  lien  thereon. 
First,  for  any  money  advanced  or  negotiable  security  given  by 
flnch  consignee,  to  or  for  the  use  of  the  person  in  whose  name 
the  shipment  shall  have  been  made.''  Now,  in  the  case  at  bar, 
all  these  requirements  are  combined. 

L  There  was  a  shipment  of  merchandise,  in  the  name  of 
Griffin,  consigned  to  these  plaintiffs. 

2.  The  statute  declares  in  such  an  event  he,  the  shipper,  is  to 
be  deemed  the  true  owner  of  such  merchandise. 

3.  These  plaintifb  advanced  the  amount  of  this  draft  to  and 
for  the  use  of  Griffin,  in  whose  name  the  shipment  was  made, 
and  they  have,  therefore,  a  lien  upon  such  merchandise  for  the 
money  bo  advanced. 

These  plaintiffs  had  no  notice  by  the  bill  of  lading  or  other- 
wise, at  or  before  the  said  advance  of  money,  that  the  person 
in  whose  name  the  shipment  was  made,  was  not  the  actual 
and  bona  fide  owner  of  said  merchandise. 

The  lien  was  not  divested  or  impaired  by  the  action  of  the 
defendant  in  taking  the  corn  from  the  canal-boat,  by  the  in- 
strumentality of  an  action  of  replevin,  or  by  the  proceedings  in 
that  action.  They  were  res  inter  alios  acta  and  not  affecting 
the  rights  of  these  plaintiffs. 

The  judgment  of  the  superior  court  of  Buffido  was  correct, 
and  should  be  affirmed,  with  costs. 
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All  the  judges  concurred,  except  Gbovbr,  J.,  who  was  for  re- 
yersaly  and  J.  M.  Pabkeb,  J.,  not  yoting. 

Judgment  affirmed,  with  cosfcs. 


BEAD  V.  CITY  OP  BUFFALO. 

September,  1867. 

A  jndgment  rendered  by  a  jastice  of  the  peace,  while  holding  over  after 
his  term  of  office  had  expired,  but  before  that  of  his  successor  com- 
menced, cannot  be  Impeached  collaterally.  The  office  is  continuing  in 
its  nature,  and  as  he  was  in  undisputed  possession  under  apparent 
authority  of  law,  his  title  can  only  be  questioned  in  a  proceeding 
directly  involving  that  issue. 

Elizabeth  Bead  sued  the  city  of  Buffalo,  in  the  Buffalo  su- 
perior court,  on  a  judgment  which  she  had  recovered  in  a  jus- 
tice's court  of  that  city  held  by  one  Albert  S,  Merrill,  a  justice 
of  the  peace. 

The  defense  was  that  Merrill  was  not  a  justice  of  the  peace  at 
the  time  the  judgment  was  rendered. 

The  judge  before  whom  the  present  action  was  tried,  found 
that  Merrill  was  elected  for  four  years,  beginning  January 
1852,  and  duly  entered  on  the  office,  his  term  expiring  Decem- 
ber 31, 1855.  His  successor,  elected  in  November,  1855,  did 
not  qualify  until  January  7, 1856,  by  reason  of  a  change  in  the 
charter  made  in  1853,  which  made  his  term  commence  on  that 
<iay. 

Plaintiff's  former  action  was  commenced  before  Justice  Mer- 
rill during  his  term,  and  was  on  trial  in  December,  1855,  and 
was  then  adjourned,  by  consent,  to  January  2, 1856,  when  de- 
fendants failed  to  appear.  Justice  Merrill,  notwithstanding 
the  expiration  of  his  term,  took  the  remaining  testimony  of 
the  plaintiff,  and  gave  judgment  in  her  favor. 

Tlie  superior  court  held,  that  although  there  was  some 
doubt  whether  Merrill  was  an  officer  de  jure,  he  was  acting 
such  de  facto,  until  the  day  when  his  successor  could  and  did 
qualify.    They  accordingly  reversed  the  judgment  of  the  spe- 
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dal  term,  bj  which  plaintiff  had  been  nonsuited.     Defendanjb 
appealed  to  this  court 

George  8.  Wardwett,  for  defendant,  appellant; — Cited  L. 
1843,  p.  118 ;  1R.S.  5  ed.  pp.  401,  402,  §§  90,  93,  98 ;  Const. 
art  10,  §  2 ;  People  v.  Qarey,  G  Cow.  642 ;  People  v.  Tieman, 
30  Barb.  197;  S.  C,  8  Abb.  Pr.  359;  1  A  &  5  od.  §  14,  tit  G, 
c.  5,  p.  409 ;  /A  2  ed.  p.  85 ;  L.  1853,  p.  452,  c.  230,  tit  2,  §  2. 

Wm.  H.  Greene,  for  plaintiff,  respondent; — Cited  L.  1843,  p. 
118,  §§  2, 12 ;  1  B.  S.  p.  Ill,  §  71 ;  p.  116,  §  3  ;  p.  120,  §  32, 
art  3,  c.  5;  L.  1845,  p.  190,  §  34 

By  the  Coitbt. — Pobteb,  J. — As  the  law  stood  when  Mer- 
rill was  elected,  his  term  of  oflSce  extended  to  the  first  day  of 
January,  1856.  In  the  amended  charter  of  the  city  of  Buffalo, 
which  was  adopted  in  1853,  the  legislature  designated  the  first 
Monday  of  January,  as  that  on  which,  thereafter,  the  terms  of 
justices  and  other  city  officers  should  commence.  Under  this 
provision,  the  justice  assumed  that  his  time  did  not  expire  un- 
til the  commencement  of  the  term  of  his  successor  in  office; 
and  he  accordingly  continued  to  discharge  his  duties  as  a  mag- 
istrate until  he  was  succeeded  by  the  new  incumbent,  on  the 
first  Monday  of  January.  The  theory  of  the  defendant  is  that 
his  term  expired  on  the  last  day  of  December,  and  that  the 
effect  of  the  change  in  the  charter  was  to  produce  an  interreg- 
num of  a  week,  during  which,  so  far  as  this  office  was  con- 
cerned, the  administration  of  justice  in  the  city  of  Buffalo  was 
suspended. 

It  is  unnecessary  to  determine  the  question  whether  the  mag- 
istrate was  right  in  retaining  his  place  until  the  qualification 
of  his  successor.  It  is  sufficient  that  he  was  an  officer  defacto, 
discharging  the  duties  of  his  position  undercolor  of  legal  title. 
His  judicial  acts,  so  far  as  they  affected  only  the  rights  of  third 
persons,  were  not  subject  to  collateral  impeachment  on  the 
ground  that  he  was  no  longer  a  magistrate  dejure.  The  office 
was  continuing  in  its  nature,  and  as  he  was  in  undisputed  pos- 
session under  apparent  authority  of  law,  bis  title  oould  only  be 
questioned  in  a  proceeding;  directly  involving  that  issue.  The  rule 
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on  this  subject  is  founded  on  considerations  of  public  policy, 
and  its  maintenance  is  essential  to  the  preservation  of  order^  the 
security  of  private  rights  and  the  due  enforcement  of  the  laws. 
Parker  v.  Baker,  8  Paige,  428;  Weeks  v.  Ellis,  2  Barb.  320; 
Greenleaf  v.  Lov,  4  Den.  168, 170;  Wilcox  v.  Smith,  5  Wejid. 
231,  233. 

The  order  granting  a  new  trial  should  be  a£Srmed,  with  judg- 
ment absolute  for  the  plaintiff. 

All  the  judges  concurred,  except  Bockes,  J.,  who  was  ab- 
usent. 


Judgment  affirmed,  with  costs. 


REED  V.  BOARD  OP  EDTJCATION  OP  CITY  OP 

BROOKLYN. 

December,  18C6. 

Under  a  building  contract,  the  owner  does  not,  by  taking  possession  of 
the  building,  without  complete  performance,  necessarily  waive  his 
right  to  enforce  a  forfeiture  for  a  defect  in  the  performance. 

George  Pred  Reed  sued  the  Board  of  Education  of  the  City 
of  Brooklyn,  in  the  supreme  court,  for  compensation  under  a 
special  contract  for  work  and  materials  in  erecting  a  school- 
house,  to  be  paid  for  in  divers  sums  as  the  work  should  pro-^ 
gress,  and  the  last  sum  to  be  paid  when  the  work  was  finished, 
and  approved  by  a  certificate  of  a  committee.  The  whole  con- 
tract price  was  a  little  less  than  three  thousand  dollars,  the 
last  payment  was  to  be  four  hundred  and  twenty-one  dollars. 
The  work  was  completed,  except  one  s'nlc,  which  was  not  in 
accordance  with  the  specifications  and  not  satisfactory  to  the 
committee,  and  it  would  have  cost  one  hundred  dollars  lomak? 
it  conform  to  the  contract,  and  no  certificate  was  ever  obtainel 
from  the  committee.  The  referee  found  these  facts,  and  that 
the  certificate  was  not  unreasonably  refused;  and  as  a  conclu- 
sion of  law  he  found  the  plaintiff  was  not  entitled  io  recover. 
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The  supreme  court  held,  that  in  the  absence  of  any  finding 
on  the  }K)int,  they  must  assume  that  the  referee  found  that  the 
defect  was  not  supplied,  and  that  there  was  no  waiver  by  the 
defendants  of  the  defect    Plaintiff  appealed. 

John  Sessi07i8y  for  plaintiff,  appellant; — Cited  Atkins  v, 
Chilsom,  9  Mete.  52 ;  Ludlow  v.  N.  Y.  &  H.  R.  E.  Co.,  12  Barb. 
440 ;  Lord  Mansfield,  Gooding  v.  Daniels,  Cowp.  803 ;  see 
suprOf  12  Barb.  445 ;  Esmond  v.  Van  Benschoten,  Id.  370 ; 
Fleming  v.  Gilbert,  3  JoJitis.  528 ;  Jewell  v.  Schroeppel,  4  Coic. 
564  ;  Vanderbilt  v.  Eagle  Iron  works,  25  Wend.  6C5 ;  Cobb  v. 
Stevens,  14  Me.  572 ;  Hay  ward  v.  Leonard,  7  Pick.  181. 

Thos.  H.  Rodman^  for  defendants,  respondents; — Cited  Dur- 
kee  V.  Mott,  8  Barb.  423 ;  Woodin  v.  Foster,  IG  Id.  14G ;  Smith 
V.  Brady,  17  ^V.  Y.  173;  Milner  v.  Field,  1  Eng.  L.  &  Eq.  IT 7, 
531 ;  Grant  v.  Morse,  22  N.  Y.  323. 

By  the  Coubt.— Peckham,  J.— Upon  the  findings  of  fact 
by  the  referee,  there  seems  to  be  very  little  ground  for  an  alle- 
gation of  error  in  this  case.  It  is  insisted  that  the  building 
was  accepted,  even  if  it  were  not  completed  according  to  the 
contract  No  such  fact  is  found,  nor  was  the  ref3rce  required 
so  to  find.  If  necessary  to  support  the  judgment,  we  are 
probably  bound  to  presume  that  he  found  the  other  way,  in 
accordance  with  his  judgment.    Grant  v.  Morse,  22  N.  Y.  323. 

If  the  contractor  has  neglected,  and  refuses,  to  complete  his 
contract  in  a  material  point,  it  does  not  follow  that  the  owner 
waives  its  performance  by  taking  possession  of,  and  occupying, 
the  building,  in  its  defective  condition.  An  owner  is  not  put 
to  so  absurd  an  alternative  as  either  to  lose  and  abandon  Lis 
building,  worth,  perhaps,  ten  thousand  dollars,  or  to  occupy  it 
at  the  peril  of  paying  for  work  not  performed,  or  of  waiving 
thereby  the  performance  of  any  substantial  covenant  of  the 
contractor. 

Upon  the  case  as  presented  here,  there  seems  no  ground  for 
relief,  even  though  the  referee  errecl  in  his  finding  ol'  facts.  For 
an  error  of  that  character,  as  a  general  rule,  the  appeal  is  con- 
fined to  the  supreme  courL 
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This  includes,  also,  the  finding  in  regard  to  the  extra  work. 
If  the  supreme  court  oommitted  any  error,  it  was  not  one 
within  the  proTince  of  this  court  to  correct. 

The  judgment  must,  therefore,  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


REED  V.  STEYKEB. 

December,  1858. 

Beyenlnif  6  Abb,  Pr,  109. 

A  creditors'  action,  bj  several  judgment  creditors,  seeking  to  set  aside 
several  fraadalent  conveyances  made  bj  the  debtor,  at  various  times 
and  to  various  persons,  and  to  subject  the  property  to  the  executions 
of  the  plaintiffs,  and  to  render  an  assignee  in  trust  personally  liable, — 
states  but  one  cause  of  action ;  and  the  various  transferees  may  be 
joined  as  defendants,  although  there  was  no  privity  between  the 
transferees.* 

Colba  Heed,  Borut  Eichtmyre,  De  Witt  C.  Stryker,  John  M. 
Brandred,  Elizabeth  Bough  ton  and  Elisha  Hammond,  brought 
this  action,  in  the  supreme  court,  against  Peter  M.  Stryker  and 
Catharine  M.,  his  wife,  Sabina  Stryker,  and  George  Manning,  to 
set  aside  fraudulent  conveyances  made  by  the  debtor  of  the 
plaintiffs,  Peter  M.  Stryker. 

The  complaint  alleged  several  judgments  recovered  by  the 
several  plaintiffs,  at  various  times  and  in  various  sums,  against 
Peter  M.,  for  debts  or  considerations  which  arose  prior  to  1841, 
and  it  also  alleged  the  issue  of  execution,  &c;  and  it  sought 
to  set  aside  as  fraudulent  as  against  creditors  the  following 
transfers  made  by  Peter  M.,  viz:  a  transfer  of  property  to 
his  wife,  three  others,  made  at  various  times,  to  his  mother 
Sabina  Stryker,  and  a  general  assignment  for  benefit  of  credit- 
ors, to  the  defendant  Manning;  and  it  also  alleged  that  Man- 
ning had  violated  his  trust,  under  the  assignment,  whereby  he 

♦  Followed  in  Newbould  «.  Warrin,  14  ^66.  Pr.  80. 
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had  become  personally  liable  for  the  payment  of  several  claims 
of  the  plaintiffs. 

Manning  demurred,  on  the  ground  that  several  causi  s  of  ac- 
tion were  improperly  united;  that  the  matters  relatiag  to  the 
assignment  to  Manning  were  separate  from  the  others ;  and 
that  he  had  no  connection  with  the  others. 

The  supreme  court,  at  general  term,  on  appeal  from  an 
order  of  the  special  term  overruling  the  demurrer,  held  that 
as  the  complaint  did  not  allege  combination,  confederacy  or 
concert  of  action  between  the  various  transferees,  there  was  no 
joint  liability,  and  the  causes  of  action  were  several.  They  ac- 
cordingly reversed  the  order.    Reported  in  6  Abb.  Pr.  109. 

Plaintiff  appealed. 

Abraham  BeckeVy  for  plaintiffs,  appellants. — The  demurrer 
admits  all  the  facts  as  stated  in  the  complaint  Story  Eq. 
Plecid.  §  452,  note  4.  It  was  competent  and  proper  for  the 
plaintiffs,  separate  judgment  creditors  of  Peter  M.  Stryker,  all 
to  join  in  this  suit,  an  execution  upon  each  judgment  having 
been  returned  unsatisfied,  to  reach  all  the  legal  and  equitable 
property  of  the  debtor.  2  B.S.4:  ed.  p.  353,  §§  42,  43  ;  Id.  p. 
974,  §  11 ;  Boyd  v.  Hoyt,  5  Paige  Ch.  77 ;  1  Id.  637 ;  1  Barb. 
Ch.  59;  20  Barb.  380;  1  Code  J?.  19;  2  Sandf.  G3C;  7  How. 
Pr.  187 ;  15*  Id.  333. 

&  L.  Manning y  for  Manning,  defendant,  respondent — The 
several  causes  of  action  do  not  affect  all  the  parties  to  the  ac- 
tion. Code  of  Pro.  §  167.  No  cause  of  action  is  alleged  in 
which  defendants  have  a  common  interest  Dewey  v.  Ward, 
12  H(yw.  Pr.  419 ;  Boyd  v.  Hoyt,  5  Paige,  65 ;  Lexington,  &c. 
E.  E.  Co.  V.  Goodman,  5  Abb.  Pr.  493 ;  15  Hoio.  Pr.  85.  The 
causes  of  action  against  the  defendant  Manning  are  of  a 
different  nature  (see  Fellows  v.  Pellows,  4  Cow.  682),  and  are 
inconsistent  with  each  other.  Burr,  on  Assign.  536 ;  Bishop 
r.  Houghton,  1  E.  D.  Smith,  566.  And  see  Maxwell  v.  Farnam, 
7  How.  Pr.  236;  Dorman  v.  Kellam,  4:  Abb.  Pr.  203;  Sweet  v. 
Ingerson,  12  How.  Pr.  331 ;  Mcintosh  v.  Mcintosh,  Id.  291 ; 
Murray  v.  Hay,  1  Barb.  Cli.  59.     The  complaint  unites  causes 
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of  action  against  the  seyeral  defendants,  individually^  with 
causes  of  action  against  Manning,  as  trustee.  This  cannot  be. 
Pugsley  V.Aiken,  14  Barh.  IIC;  McMahon  v.  Alden,  3  ^^d. 
Pr.  GS9;  12  Iloto.  Pr.  39  ;  Landau  v.  Lery,  1  Abi.  Pr.  376 ;  4 
Johns.  Ch.  199.  The  seyeral  causes  of  action  are  not  separately 
stated. 

By  the  Coitbt.— Hakeis,  J. — The  single  question  in  this 
case  is,  whether  the  complaint  contains  one  or  several  causes 
of  action.  If  several,  there  is  a  misjoinder,  for  the  several 
causes  do  not  affect  all  the  defendants. 

The  plaintiffs  severally  are  the  judgment  creditors  of  the  de- 
fendant, Peter  M.  Stryker.  Their  executions  are  returned  un- 
satisfied. They  are  still  in  pursuit  of  the  property  of  their 
debtor.  They  bring  this  action,  alleging  that  some  of  the 
property  has  been  fraudulently  conveyed  to  one  of  the  defend- 
ants, some  to  another,  and  some  to  the  third.  The  subject  of 
the  action  is  the  debtor's  property.  The  object  of  the  action  is 
to  remove  the  illegal  impediments  which  the  defendants  have 
placed  in  their  way,  so  that  the  property  of  the  debtor  may  be 
applied  to  the  satisfaction  of  their  debts.  It  is  as  much  a  sin- 
gle cause  of  action,  as  an  action  to  foreclose  a  mortgage  where 
persons  having  various  and  independent  liens  upon  the  mort- 
gaged premises,  some  on  one  part,  some  on  another,  and  stiil 
others  on  the  whole,  are  made  defendants.  They  are  in  no  way 
connected  with  each  other,  but  they  are  each  interested  in  the 
subject,  or  object  of  the  action,  which  is  to  have  the  mort- 
gaged premises  sold,  and  the  mortgage  satisfied  out  of  the  pro- 
ceeds, and  because  they  are  thus  interested,  they  are  not  only 
proper,  but  necessary  parties  to  the  action.  So,  here,  the 
plaintiffs  seek  to  hav^  the  property  which  they  find  in  the 
hands  of  these  defendants, — some  in  the  hands  of  one,  and 
some  in  the  hands  of  another, — and  which,  as  they  allege,  has 
been  fraudulently  placed  there,  applied  to  the  payment  of  their 
judgments.  Each  of  the  defendants  has  an  interest  in  the 
controversy.  Each  is  a  necessary  party  to  the  complete  deter- 
mination of  the  questions  involved  in  the  action. 

The  case  is  not  distinguichable  from  Fellows  v.  Fellows,  4 
Cow,  G82.    In  that  case,  a  decree  in  chancery  for  the  payment 
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of  money  had  been  obtained  againit  John  Fellows,  upon  which 
an  execution  had  been  issued  and  returned  unsatisfied.    A  bill 
was  then  tiled  against  him  to  obtain  satisfaction  of  the  decree, 
out  of  his  property.    His  two  sons,  William  and  Thomas,  and 
Ills  son-in-law,  Roswell  Day,  were  made  defendants.      It  was 
alleged  that  the  property  of  John  Fellows  had  been  transferred 
by  him  without  consideration,  and  fraudulently ;  a  part  to  his 
son  William,  another  part  to  his  son  Thomas,  and  another 
part  to  his  son-in-law  Day.     Each  defendant  demurred  to  the 
bill,  on  the  ground  that  he  had  been  impleaded  with  the  other 
defendants  improperly;  that  the  matters  set  forth  in  the  bill 
were  distinct  and  independent  of  each  other.      The  demurrers 
were  overruled  by  the  chancellor,  and  upon  appeal  to  the  court 
for  the  correction  of  errors,  after  a  most  laborious  discussion, 
in  which  the  three  justices  of  the  supreme  court  participated, 
the  decision  was  unanimously   affirmed.      WooDWoara,    J., 
said:  "The claim  against  all  the  defendants  is  of  the  same  na- 
ture.   The  fraud  alleged  against  them  is  the  same.    The  ques- 
tion to  be  decided  is  in  every  respect  the  same.     The  transfer 
being  fraudulent,  the  property  was  not  changed  by  being  put 
into  the  hands  of  the  defendants.    They  hold  the  property  of 
the  debtor  without  title.    They  are,  therefore,  necessarily  con- 
cerned in  the  thing  to  be  recovered,  although  they  set  up  dis- 
tinct interests  in  separate  parcels."      Sutheelajn^d,  J.,  says : 
**The  general  right  claimed  by  the  bill  is  a  due  application  of 
the  property  of  John  Fellows  to  the  payment  of  the  judgment. 
The  subject  of  the  bill  and  of  the  relief,  and  the  only  matter 
in  litigation,  is  the  fraud  charged  in  the  management  and  dis- 
position of  that  property,  and  in  which  charge  all  the  defend- 
ants are  implicated,   though  in  different  degrees  and  propor- 
tions.   The  defendants,  therefore,  have  one  common  interest 
among  them  all,  centering  in  the  point  in  issue  in  the  cause ; 
and  different  matters  of  different  natures  are  not  demanded  by 
the  bill   It  is  one  matter — the  property  of  John  Fellows — and 
the  point  in  issue  upon  which  the  rights  of  all  the  parties 
must  depend  is,  whether  the  transfer  of  that  property  to  his 
sons  and  son-in-law  was  fraudulent  or  not."  And  Savage,  Ch. 
J.,  says:  "Each  of  the  defendants  separately,  we  must  intend, 
conspired  with  Jehu  Fellows  to  defraud  the  pliintilT  by  col- 
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lectively  taking  separate  parts  of  the  property  and  holding  it 
for  his  benefit.  There  was  no  privity  between  William  Fel- 
lows and  Thomas  Fellows  and  Roswell  Day;  but  there  was 
privity  between  each  of  them  and  John  Fellows.'* 

The  same  question  was  fully  considered  and  discussed  by 
Chancellor  Kent,  in  Brinckerhoff  v.  Brown,  6  Johns.  Ch.  139. 
In  that  case,  the  bill  had  much  more  of  the  character  of  mul- 
tifariousness than  the  complaint  now  in  hand.  There,  as  in 
this  case,  the  plaintiffs  were  distinct  and  unconnected  judg- 
ment creditors.  The  judgments  were  against  a  corporation 
called  The  Qenesee  Manufacturing  Company.  The  object  of 
the  plaintiffs  was  to  obtain  satisfaction  of  their  judgments  out 
of  the  property  of  the  company,  which,  as  they  alleged,  had  b^ea 
fraudulently  withdrawn  from  their  reach  by  the  defendants. 
Some  of  the  defendants  were  trustees  of  the  company,  and  the 
bill  sought  to  make  them  personally  liable.  Others  were 
stockholders,  and  the  bill  sought  to  have  them  charged  with 
payment  of  their  unpaid  subscriptions.  Two  of  the  defendants 
had  purchased  personal  property  belonging  to  the  company. 
There  were  numerous  other  charges  against  the  defendants,  in 
which  their  co-defendants  were  not  shown  to  have  any  con- 
cern. There  was  a  demurrer  to  the  bill  on  the  ground  that  it 
was  multifarious.  It  was  insisted  that  the  matters  of  the  bill 
were  totally  distinct  and  unconnected.  The  chancellor, 
after  reviewing  the  facts  of  the  case,  proceeds  to  say  that,  "  it 
appears  from  the  bill  that  all  the  defendants  were  not  jointly 
concerned  in  every  injurious  act  charged.  There  was  a  series 
of  acts  on  the  part  of  the  persons  concerned  in  the  company, 
all  produced  by  the  same  fraudulent  intent,  and  terminating  in 
the  deception  and  injury  of  the  plaintiffs.  The  defendants 
performed  different  parts  in  the  same  drama.  But  it  was  still 
one  piece,  one  entire  performance,  marked  by  different  scenes." 
The  demurrer  was  overruled. 

In  Boyd  v.  Hoyt,  6  Paige,  65,  the  bill  was  filed  by  judgment 
creditors  of  Hoyt,  after  the  return  of  an  execution  unsatisfied, 
to  reach  property  in  the  hands  of  the  other  defendants,  pne  of 
whom  was  the  son,  and  the  other  the  son-in-law  of  the  debtor, 
and  which  it  was  alleged  had  been  fraudulently  transferrsd  to 
them.    It  did  not  appear  that  the  defendants  had  any  joint  in- 
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terest  in  the  property.  On  the  contrary,  it  appeared  that  the 
property  had  been  received  by  the  son  and  son-in-law  severally, 
and  at  diflTerent  times.  Upon  demnrrer  for  mnltifarionsness, 
the  chancellor  said:  -"So  far  as  the  bill  seeks  to  reach  the 
property  of  Hoyt,  which  has  come  to  the  hands  of  the  other 
defendants  respectively,  without  consideration,  and  to  have 
the  same  applied  to  the  satisfaction  of  the  balance  dne  npon 
the  plaintiff's  judgment,  there  is  no  foundation  for  the  objec- 
tion that  it  is  multiferious.^  And  he  added :  "  I  have  no 
doubt  that  two  or  more  persons  holding  the  property  of  the 
judgment  debtor  under  different  conveyances,  or  becoming  in- 
debted to  him  at  different  times,  or  for  distinct  sums,  may  be 
joined  with  him  as  defendants  in  creditors'  bill."  See  also 
Hammond  v.  Hudson  Eiver  Iron  &  Machine  Co.,  20  Barb,  378. 

Thus  it  appears  that  upon  the  point  under  consideration, 
the  tenor  of  the  authorities  is  uniform  and  decisive.  The  ob- 
ject of  the  suit  is  single.  The  plaintiffs,  defeated  in  the  col- 
lection of  their  debts  by  the  ordinary  process  of  law,  now  seek 
to  reach  the  property  of  their  debtor  in  the  hands  of  those 
to  whom  he  has  dishonestly  conveyed  it  However  numerous 
the  persons  with  whom  the  property  has  thus  been  deposited, 
however  distinct  the  transactions  by  which  the  debtor  has 
sought  to  place  it  beyond  the  reach  of  his  creditors,  or  how- 
ever widely  it  may  have  been  scattered  in  the  execution  of  this 
purpose,  the  effort  to  recover  the  property  and  have  it  applied 
to  the  satisfaction  of  the  plaintiffs'  debts,  embraces  but  a  single 
cause  of  action. 

The  judgment  of  the  supreme  court,  at  general  term,  should 
be  reversed,  and  that  at  the  special  term  aflSrmed. 

Judgment  accordingly. 


REFORMED  PEOTESTANT  DUTCH   CHURCH   v. 

BROWN. 

December,  1861. 

Afflrming  88  Barb.  886;  8.  C,  17  Haw.  Pr,  988. 

A  0ab6cripUon  made  at  the  formation  of  a  religiouB  society,  but  before 
its  incorporation,  for  the  use  and  benefit  of  the  society  and  to  carry  out 
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its  objects, — e.  g.,  toward  the  erection  of  a  building,  and  to  the  support 
of  a  minister, — is  presumed  legal,  in  the  absence  of  evidence  to  the  con- 
trary ;  and  upon  the  subsequent  incorporation  of  the  society,  under  L. 
1813,  c.  60,  §  4,  the  trustees  became  vested  with  the  right  to  collect  the 
subscription.* 

The  Eefonned  Protestant  Dutch  Church  of  Westfield,  in 
Staten  Island,  sued  Susan  D.  Brown,  as  executrix  of  Dayid 
Brown,  deceased,  on  the  testator's  subscription,  made  on  or 
about  February  26,  1849,  to  pay  the  sum  of  five  hundred  dol- 
lars toward  building  a  house  of  worship  for  the  plaintiffs,  and 
one  hundred  dollars  a  year  for  the  support  of  a  minister.  The 
society  was  not  incorporated  under  the  statute  (Z.  1813,  c.  GO), 
until  September,  1849,  or  June,  1851;  but  this  action  was 
brought  after  the  latter  date  and  after  the  incorporation  had 
been  perfected  and  the  church  had  been  built 

'  The  question  raised  by  this  appeal  was  whether  the  corpora- 
tion could  enforce  such  a  subscription,  made  before  its  forma- 
tion. 

Tlie  supreme  court  held,  that  although  it  did  not  appear  by 
the  eyidence  that  testator  promised,  after  the  incorporation, 
to  pay  his  subscription,  it  did  appear  that  after  the  prelim- 
inary organization  and  the  execution  of  articles  of  association, 
the  testator  frequently  told  those  in  charge  of  the  erection  of 
the  church  edifice  to  go  on  and  finish  it,  and  he  would  pay  his 
subscription ;  and  that  this  was  a^waiyer  of  any  conditions  in 
the  original  subscription,  and  the  feet  that  the  society,  on  the 
faith  of  this,  and  similar  promises  from  others,  went  on  and 
finished  the  building,  was  a  sufficient  consideration.  That 
the  corporation  contemplated  by  the  parties  haying  been  sub- 
sequently organized,  and  a  part  of  the  work  done  after  its  in- 
corporation, they  could  recoyer  upon  the  subscription.  Re- 
ported in  29  Barh.  335 ;  S.  C,  17  IIow.  Pr.  288.  Defendant 
appealed. 

By  the  Court. — ^Lott,  J.  [After  obscrying  that  the  only 


*  See,  beside  tlie  cases  cited  in  the  opinion,  VVujne  &  Ontario  Inst.  ©. 
Greenwood,  40  Barb,  72,  and  2  Abb.  Dig.  2  ed.  p.  172,  note ;  Same «. 
Blackman,  48  N,  T.  063  ;  Ilatcbius  v.  Smith,  43  Barb,  235. 
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question  preseuted  by  the  case  was  whether  the  facts  found  by 
the  referee  justified  his  conclusion  of  law.] — It  appears  by  the 
referee's  finding,  that  a  religious  society  wa3»formed  on  Feb- 
ruary 26,  1849;  that  it  was  subsequently  incorporated  as  a 
church  in  due  form  by  the  name  of  The  Reformed  Protestant 
Dutch  Church  of  Westfield,  Staten  Island  and  that  the  said 
corporation  is  the  plaintiff  in  the  action;  that  David  Brown, 
the  testator  of  defendant,  on  the  day  of  the  formation  of  the 
society,  promised  and  agreed,  by  subscriptions  made  by  him,  to 
give  and  pay  the  sum  of  five  hundred  dollars  towards  the  erec- 
tion and  bmlding  of  a  church,  and  the  further  sum  of  one 
hundred  dollars  a  year  for  the  support  and  maintenance  of  a 
minister  of  the  gospel  for  said  church,  and  that  he  afterward 
and  after  the  church  building  had  been  nearly  completed, 
again  promised  and  agreed  to  give  and  pay  the  said  sums  for  the 
objects  specified,  and  expressly  waived  the  oporatlon  and  force 
of  a  clause  in  an  article  of  agreement,  or  a  statement  made 
and  signed  on  April  9,  1849,  in  relation  to  the  indebtedness  of 
the  church  (the  nature  of  which  does  not,  however,  appear) ; 
that  Brown  has  departed  this  life,  leavmg  sufficient  assets  to 
pay  all  debts  owing  by  him,  and  that  on  or  about  February  3, 
1853,  letters  testamentary  on  his  estate  were  granted  to  the  de- 
fendant; that  the  plaintiff's  demand,  as  set  forth  in  the  com- 
plainty  has  been  repeatedly  presented  to  her  for  payment  pre- 
vious to  the  commencement  of  this  action,  and  that  she  has 
neglected  and  refused  to  pay  the  same. 

These  are  all  the  facts  I  deem  pertinent  or  material  to  the 
question  to  be  considered  by  this  court.  Whether  the  plain- 
tiffs were  incorporated  on  September  11,  1849,  as  found  and 
decided  by  (he  referee,  or  on  June  31, 1851,  when  the  certifi- 
cate of  incorporation  was  acknowledged  and  recorded,  as 
claimed  by  the  counsel  of  the  defendant,  is  wholly  immaterial. 
They  were  in  fact  incorporated  long  before  the  commencement 
of  this  suit. 

The  facts  above  stated  do  not  show,  nor  is  it  expressly  found 

by  the  referee,  to  or  with  whom  the  promise  or  agreement  of 

Brown  was  made;  but  it  does  appear  that  it  was  made  at  the 

time  of  the  formation  of  the  society,  and  that  it  was  made  by 

subscription.     It  will,  therefore,  in  the  absence  of  an  express 
iv^-3 
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its  objects, — e.  g.,  toward  the  erection  of  a  building,  and  to  the  support 
of  a  minister, — is  presumed  legal,  in  the  absence  of  evidence  to  the  con- 
trary ;  and  upon  the  subsequent  incorporation  of  the  society,  under  L. 
1813,  c.  60,  §  4,  the  trustees  became  vested  with  the  right  to  collect  the 
subscription* 

The  Refonned  Protestant  Dutch  Church  of  Westfield,  in 
Staten  Island,  sued  Susan  D.  Brown,  as  executrix  of  David 
Brown,  deceased,  on  the  testator's  subscription,  made  on  or 
about  February  26,  1849,  to  pay  the  sum  of  five  hundred  dol- 
lars toward  building  a  house  of  worship  for  the  plaintiffs,  and 
one  hundred  dollars  a  year  for  the  support  of  a  minister.  The 
society  was  not  incorporated  under  the  statute  (Z.  1813,  c.  GO), 
until  September,  1849,  or  June,  1851;  but  this  action  was 
brought  after  the  latter  date  and  after  the  incorporation  had 
been  perfected  and  the  church  had  been  built 

'  The  question  raised  by  this  appeal  was  whether  the  corpora- 
tion could  enforce  such  a  subscription,  made  before  its  forma- 
tion. 

The  supreme  court  held,  that  although  it  did  not  appear  by 
the  evidence  that  testator  promised,  after  the  incorporation, 
to  pay  his  subscription,  it  did  appear  that  after  the  prelim- 
inary organization  and  the  execution  of  articles  of  association, 
the  testator  frequently  told  those  in  charge  of  the  erection  of 
the  church  edifice  to  go  on  and  finish  it,  and  he  would  pay  his 
subscription ;  and  that  this  was  a*waiver  of  any  conditions  in 
the  original  subscription,  and  the  fact  that  the  society,  on  the 
faith  of  this,  and  similar  promises  from  others,  went  on  and 
finished  the  building,  was  a  sufficient  consideration.  That 
the  corporation  contemplated  by  the  parties  having  been  sub- 
sequently organized,  and  a  part  of  the  work  done  after  its  in- 
corporation, they  could  recover  upon  the  subscription.  Re- 
ported in  29  Barb.  335 ;  S.  C,  17  How.  Pr.  288.  Defendant 
appealed. 

By  the  Court. — ^Lott,  J.  [After  observing  that  the  only 

•  See,  beside  the  cases  cited  in  the  opinion,  Wayne  &  Ontario  Inst.  t?. 
Greenwood,  40  Barb.  72,  and  2  Abb.  Dig.  2  ed.  p.  172,  note;  Samev. 
Blackman,  48  JV.  T.  603  ;  Ilutcbius  v.  Smith,  43  Barb.  235. 
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question  presented  by  the  case  was  whether  the  facts  foand  by 
the  referee  jastified  his  conclusion  of  law.] — It  appears  by  the 
referee's  finding,  that  a  religious  society  wa3»formed  on  Feb- 
mary  2G^  1849;    that  it  was  subsequently  incorporated  as  a 
church  in  due  form  by  the  name  of  The  Reformed  Protestant 
Dutch  Church  of  Westfield^  Staten  Island   and  that  the  said 
corporation  is  the  plaintiff  in  the  action ;  that  David  Brown, 
the  testator  of  defendant,  on  the  day  of  the  formation  of  the 
society,  promised  and  agreed,  by  subscriptions  made  by  him,  to 
give  and  pay  the  sum  of  five  hundred  dollars  towards  the  erec- 
tion and  building  of  a  church,  and  the  further  sum  of  one 
hundred  dollars  a  year  for  the  support  aud  maintenance  of  a 
minister  of  the  gospel  for  said  church,  and  that  he  afterward 
and  after  the  church  building  had  been  nearly  completed, 
again  promised  and  agreed  to  give  and  pay  the  said  sums  for  the 
objects  specified,  and  expressly  waived  the  operation  and  force 
of  a  clause  in  an  article  of  agreement,  or  a  statement  made 
and  signed  on  April  9,  1849,  in  relation  to  the  indebtedness  of 
the  church  (the  nature  of  which  does  not,  however,  appear) ; 
that  Brown  has  departed  this  life,  leavmg  sufficient  assets  to 
pay  all  debts  owing  by  him,  and  that  on  or  about  February  3, 
1853,  letters  testamentary  on  his  estate  were  granted  to  the  de- 
fendant; that  the  plaintiff's  demand,  as  set  forth  in  the  com- 
plaint, has  been  repeatedly  presented  to  her  for  payment  pre- 
yious  to  the  commencement  of  this  action,  and  that  she  has 
neglected  and  refused  to  pay  the  same. 

These  are  all  the  facts  I  deem  pertinent  or  material  to  the 
qnestion  to  be  considered  by  this  court  Whether  the  plain- 
tiffs were  incorporated  on  September  11,  1849,  as  found  and 
decided  by  (he  referee,  or  on  June  31, 1851,  when  the  certifi- 
cate of  incorporation  was  acknowledged  and  recorded,  as 
claimed  by  the  counsel  of  the  defendant,  is  wholly  immaterial. 
They  were  in  fact  incorporated  long  before  the  commencement 
of  this  suit. 

The  facts  above  stated  do  not  show,  nor  is  it  expressly  found 

by  the  referee,  to  or  with  whom  the  promise  or  agreement  of 

Brown  was  made;  but  it  does  appear  that  it  was  made  at  the 

time  of  the  formation  of  the  society,  and  that  it  was  made  by 

subscription.     It  will,  therefore,  in  the  absence  of  an  express 
IV-— 3 
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Btatement  or  findings  be  presumed  on  appeal,  that  it  was  a  legal 
subscription  in  and  by  which  he,  in  some  way,  legally  obligated 
himself  to  pay«the  sums  subscribed  for  the  use  and  benefit  of 
the  society,  and  in  carrying  out  the  objects  contemplated.  This 
presumption  is  fully  warranted  by  th?  rule  laid  down  by  this 
court  in  Oarman  v.  Pultz,  21  N.  V.  547,  "  that  error  on  the 
part  of  the  court  below  will  not  be  presumed,  but  must  be 
made  duly  to  appear.  Hence  it  is  incumbent  on  the  apj^ellant 
to  take  care  so  to  present  the  facts  upon  which  the  case  de- 
pends, as  to  show  aflSrmatively  that  an  error  has  been  com- 
mitted. This  court  will  presume  nothing  in  favor  cf  the  party 
alleging  the  error,  but  if  compelled,  through  the  imp?rfection 
of  the  statement  of  fac%  to  resort  to  presumptions  at  all,  will 
adopt  only  such  as  will  sustain  the  judgments ;  "  and  "  where, 
as  in  this  case,  there  is  an  evident  omission  of  important  facts 
in  the  statement  or  report,  we  must  presume  the  facts  to  have 
been  such  as  would  warrant  the  judgment  rendered." 

1  will  only  add,  that  it  was  not  necessary  that  the  promise 
or  agreement  should  be  to  or  with  the  plaintiflPs  in  their  cor- 
porate capacity.  The  general  statute  regulating  the  incorpora- 
tion of  religious  societies  {L.  1813,  c.  CO;  3  R.  S.  282),  ex- 
pressly provides  by  section  4,  that  the  trustees  of  every  church, 
after  it  is  incorporated,  are  authorized  and  empowered  to  take 
possession  of  all  the  temporalities  belonging  to  the  church,  or 
to  any  otlier  person  for  its  use,  and  also  in  its  corporate  name 
to  sue  and  recover,  hold  and  enjoy  all  the  debts,  demands, 
rights  and  privileges  belonging  thereto,  in  whatever  manner 
the- same  may  be  held,  as  fully  and  as  amply  as  if  the  right  or 
title  thereto  had  originally  been  vested  in  the  said. trustees. 

The  plaintiffs,  therefore,  on  becoming  incorporated,  became 
vested  with  the  right  to  demand  from  Brown  the  amount  of 
his  subscription.     See  Stanton  v.  Wilson,  2  Ilillf  153;  Hamil- 
ton Plank    R    Co.  v.   Rice,  7  Barb.  157,    and   Farmington 
Academy  v.  Allen,  14  Mass.  172. 

There  is  nothing  in  the  facts  disclos'^d  by  the  referee's  deci- 
sion, which  requires  or  demands  th3  interposition  of  any  tech- 
nical rule  of  law  to  defeat  the  benevolent  or  religious  intentions 
of  the  testator  in  forwarding  the  good  work  and  enterprise  to 
which  he  became  a  liberal  subscriber. 
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Those  facte)  on  the  contrary,  imposed  a  legal  duty,  and  the 
referee  has  properly  decided,  and  his  decision  and  the  judg- 
ment thereon  should  be  aflSrmed,  with  costs. 


EETNOLDS  v.  EEYNOLDS. 

March,  1867. 

C6ntinaance  of  cohabitation,  though  it  ia  conclusive  evidence  of  condo- 
nation in  case  of  adultery,  and  bars  an  action  for  an  absolute  divorce  on 
that  ground,  is  not  conclusive  in  the  case  of  an  action  for  limited 
divorce  on  the  ground  of  cruelty,  &c, 

Mabel  Beynolds  brought  this  action,  in  the  supreme  court, 
against  Schuyler  Beynolds,  her  husband,  for  a  separation  from 
bed  and  board  forever,  on  the  ground  of  cruel  and  inhuman 
treatment  Defendant's  answer  denied  the  cruel  and  inhuman 
treatment  alleged  in  the  complaint ;  and  set  up  that  after  the 
alleged  committal  of  the  several  acts  complained  of,  the  plain- 
tiff bad,  from  October,  1857,  to  April,  1858,  continued  volun- 
tarily to  cohabit  with  him. 

The  referee  found  that  the  defendant  had  been  guilty  of 
cruel  and  inhuman  treatment  of  the  plaintiff,  and  of  such  con- 
dact  toward  her  as  to  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him,  and  that  said  treatment  and  conduct  had 
not  been  condoned  or  forgiven  by  the  plaintiff,  and  that  the 
plaintiff  was  entitled  to  judgment  decreeing  that  the  plaintiff 
and  defendant  be  separated  from  bed  and  board  forever. 

The  supreme  court,  at  genenJ  term,  in  an  opinion  by  Davis, 
J^  held  that  cohabitation  was  not  conclusive  evidence  of  con- 
donation of  cruelty.  As  to  the  facts  in  this  case,  the  opinion 
of  the  learned  judge  was  as  follows : 

The  defendant,  on  the  issue  of  condonation  in  this  case, 
held  the  affirmative.  It  was  for  him  to  establish  satisfactorily 
to  the  referee  that  his  cruelty  and  personal  violence  to  plaintiff 
had  been  forgiven  by  plaintiff.  The  evidence  be  gave  on  that 
subject  was  that  plaintiff  continued  to  live  and  cohabit  with 
him,  after  his  last  act  of  personal  violence  on  October  5, 1857, 
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to  April  339  ^8^8,  and  that  she  left  on  the  last  named  day 
without  any  farther  acts  of  yiolenoe  having  occurred  If  the 
case  stood  upon  this  eyidence,  I  should  be  of  the  opinion  that 
the  referee  ought  to  have  found  a  condonation.  But,  "  if  con- 
donation may  be  inferred  from  cohabitation,  it  may  be  rebutted 
by  the  accompanying  circumstances''  (per  Pabkeb,  J.,  4 
Barh,  221) ;  and  in  this  case  those  circumstances  were  quite 
sufScient,  in  my  opinion,  to  effect  that  result  The  case  shows 
that,  for  twenty  years,  the  defendant  had,  at  various  times, 
been  guilty  of  brutal  violence  towards  the  plaintiff,  of  which 
she  might  well  expect  future  repetitions ;  that  at  the  time  of 
his  last  acts  of  violence  she  declared  her  intention  to  submit  to 
it  no  longer;  that  she  had  no  relatives  or  friends,  withiu  a 
reasonable  distance,  to  whom  she  could  resort  for  shelter  and 
protection ;  that  she  was  destitute  of  money,  and,  of  course, 
without  means  to  defray  the  expenses  of  a  journey  to  them; 
that  she  had  no  suitable  clothing  for  traveling,  and  scarcely 
sufficient  for  ordinary  decency ;  that  she  did  endeavor,  shortly 
after  October  5,  to  procure  a  place  where  she  could  support 
herself  by  her  labor ;  that  during  this  period  her  husband, 
though  a  wealthy  man,  refused  to  furnish  her  money  to  buy 
necessary  wearing  apparel,  compelling  her  to  wear  shoes  made 
and  patched  by  herself,  for  the  want  of  means  to  procure 
others ;  and  that  as  soon  as  her  brother  residing  at  Brooklyn 
was  in  a  condition  to  receive  her,  she  went  to  him,  and  has  re- 
mained ever  since,  living  apart  from  the  defendant ;  and  these 
are  circumstances  which  the  referee  had  a  right  to  consider  as 
rebutting  the  effect  of  the  fact  of  her  living  and  cohabiting 
with  defendant  after  his  last  outrage  upon  her  person. 

I  think  it  is  quite  impossible  for  us  to  say  that  the  referee 
had  no  right,  upon  the  evidence,  to  come  to  the  conclusion 
that  he  did,  or  that  his  conclusion  was  against  its  clear 
weight. 

It  has  been  held  in  some  of  the  States,  that  subsequent  co- 
habitation is  not  evidence  of  condonation  of  previous  cruelty 
(Perkins  r.  Perkins,  6  Mass.  89 ;  HoUister  v.  Hollister,  C  BafTf 
447) ;  but  I  am  inclined  to  think  that  it  is  evidence  tending  to 
establish  that  fact,  and  which,  wholly  unexplained,  may  be 
sufficient  for  the  purpose. 
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George  W.  Bawen,  attorney  for  plaintiff,  rei^ndent; — Cited 
Smith  V.  Smith,  4  Paige,  432 ;  2  B.  S.  145,  §  42,  snbcL  2 ; 
Whispell  r.  Whispell,  4  Barb.  221 ;  Perkins  v.  Perkins,  6  Mass. 
69  ;  Hollester  v.  HoUester,  6  Barr,  447 ;  Johnson  v*  Johnson, 
14  Wend.  643-4;*  Burr  v.  Burr,  10  Paige,  20  ;t  Forrest  v. 
Forrest,  25  N.  Y.  501. 

Ely  £  FarneUy  attorneys  for  defendant,  appellant 


By  the  Coitbt.— J.  M.  Pabeeb,  J.  [After  stating  the  facts.] 
— The  findings  of  the  referee  are  fully  warranted  by  the  evi- 
dence, of  specific  acts  of  cruelty  and  inhuman  treatment,  and 
of  the  circumstances  under  which  the  plaintiff  continued  to 
cohabit  with  the  defendant  afler  the  last  act  of  cruelty  proved. 
Such  continuance  is  not,  in  this  case,  as  it  would  have  been  in 
an  action  for  divorce  on  the  ground  of  adultery,  conclusive  of 
the  fact  of  condonation.  In  that  case  the  statute  makes  it  so, 
but  not  in  this.  3  B.  S.  145,  §  42 ;  Johnson  t;.  Johnson,  4 
Paige,  460 ;  Same  v.  Same,  14  Wend.  637 ;  Whispell  v.  Whis- 
peD,  4  Barb.  217;  2  B*  S.  147.  As  the  case  stands  here, 
therefore,  the  conclusion  of  the  referee  that  the  plaintiff  is  en- 
titled to  judgment  is  unimpeachable. 

[Remarks  as  to  abandoned  exceptions  are  omitted  here.] 
The  judgment  appealed   from    is   right   and   should   be 
affirmed  with  costs,  and  an  award  of  ten  per  cent  upon  the 
amount  of  the  ju^ment  as  damages  for  the  delay  produced 
by  the  appeal 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages. 


BICE  V.  ISHAM. 

September,  1863. 
18  court  will  not  reverse  a  jadgment  on  the  report  of  a  referee,  unless 


*  ReverBing  4  Paige,  460,  and  the  latter  cue  reyerBing  1  Edw.  459. 
t  Affirmed  in  7  HiU,  207. 
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the  findings  of  f«ct  sliow  affirmatiTely  tlie  error  on  whicli  the  appel- 
lant relies.* 

Defendant  adopted  a  corporate  name  in  which  to  carrj  on  business,  and 
authorized  an  agent  to  draw  bills  on  his  factor,  and  subsequently 
transferred  the  business  to  a  company  organized  under  that  name. 
SM,  that  he  was  liable  to  the  factor  for  money  paid  on  bills  drawn 
in  the  same  name,  by  the  agent,  after  the  transfer,  and  paid  in  good 
faith,  and  without  notice  of  the  transfer. 

Where  it  is  the  usual  course  of  business  for  a  factor  to  accept  bills 
drawn  by  his  principal  and  return  them  to  him,  to  be  used  for  ralsinj^ 
money  as  he  pleases,  the  factor's  i>06session  of  such  bills  bearing  the 
blank  indorsement  of  the  principal  is  sufficient  prima  faeie  evidence 
of  ownership  to  enable  the  factor  to  recover  from  the  prindpal  the 
money  paid  thereon  at  maturity,  in  the  absence  of  proof  of  an  unlaw- 
ful diversion.  • 

A  creditor  does  not  exonerate  his  debtor  by  agreeing  with  a  third  party 
who  assumes  payment  of  the  debt,  to  receive  payment  from  the 
latter  in  negotiable  paper,  if  the  agreement  is  never  carried  into 
effect.  Giving  credit  in  account  for  such  paper,  under  a  mistake,  is 
not  conclusive  on  this  question. 

One  standing  in  the  position  of  a  surety  is  not  exonerated  by  an  agre^ 
ment  of  the  creditor  to  give  time  to  the  principal  debtor,  if  the  agree- 
ment was  made  with  the  consent  of  the  former. 

Henry  O.  Bioe  and  others  sned  Balph  H.  Isham,  for  money 
paid,  T^e  action  was  in  the  natnre  of  assnmpsit  for  money 
paid  to  the  defendant's  use  at  his  request^  and  was  brought  in 
the  New  York  common  pleas,  to  recover  an  alleged  balance  of 
three  thousand  seven  hundred  and  seventy-two  dollars  and 
nine  cents,  claimed  to  be  due  to  the  plaintiffs,  for  advances  as 
the  factors  of  the  defendant,  who  was  a  manufacturer  of  felt 
goods  at  Glenville,  in  Connecticut,  the  plaintiffs  carrying  on 
their  business  at  the  city  of  Baltimore.  The  facts,  as  found 
by  the  referee  before  whom  the  case  iras  tried,  were  as  follows : 
In  February,  1852,  an  arrangement  was  entered  into  between 
the  parties  by  mutual  letters  passing  between  them  to 
the  effect  that  the  defendant  should  make  consignments 
of  his  goods  to  the  plaintiffs  for  sale  on   commission,  and 

*  By  the  amendment  of  seption  268  in  1869,  it  is  not  necessary  to  in- 
sert the  findings,  &c.,  at  large,  in  the  case,  but  it  ifi  enough  that  they 
appear  in  the  judgment  roll.  It  had  been  otherwise  held  in  Philbin  v. 
Patrick,  March,  1868.    See  also  Wiltsie  v.  Eaddie. 
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that  tbe  plaintifGs  shonld  accept  the  defendant's  bills  at  six 
months  for  two-thirds  of  the  market  yalue  of  the  goods. 
Daring  the  course  of  the  dealings  which  ensued,  the  indiyid- 
uals  of  the  firm  of  thet&ctors  was  changed  by  the  retirement 
of  one  of  the  partners  and  the  taking  in  of  a  new  partner ; 
but  after  the  close  of  the  transactions  the  out-going  partner 
assigned  his  interest  in  the  claim  against  the  defendant  to  the 
plaintiffs^  and  no  point  is  now  made  upon  the  question  of 
parties.  Business  of  the  character  contemplated  was  com- 
menced and  carried  on  down  to  and  including  June  17, 1854, 
one  Whittal  acting  as  the  agent  of  the  defendant,  he  having 
been  named  by  the  defendant  to  the  plaintiffs  as  the  person 
who,  on  behalf  of  the  defendant,  would  forward  the  goods 
and  draw  the  drafts.  Eight  several  consignments  of  goods 
were  made  to  the  plaintiffs,  the  last  of  which  was  forwarded 
January  21,  1854.  The  defendant  drew  a  large  number  of 
bills  on  the  plaintiffs,  the  last  of  which  was  dated  June  17, 1854. 
These  were  drawn  by  Whittal  as  agent,  to  the  order  of,  and 
were  indorsed  by,  the  defendant,  and  they  were  payable  six 
months  after  date.  They  were  accepted  and  paid  at  maturity 
by  tbe  plaintiffs,  the  drawees.  The  goods  consigned  were, 
after  considerable  delay,  finally  sold ;  and,  after  crediting  the 
proceeds,  there  remained  a  balance  due  from  the  defendant  to 
the  plaintiffs  on  February  20, 1856,  of  the  amount  above  men- 
tioned. 

The  defense  set  up  arose  in  part  out  of  an  alleged  change  in 
the  proprietorship  of  the  manufacturing  business,  by  means  of 
which,  as  the  defendant  insisted,  the  liability  for  the  advances, 
or  a  portion  of  them,  had  devolved  upon  an  association  or  cor- 
poration which  had  succeeded  to  the  business  of  manufac- 
turing the  felt  goods,  and  which  had  taken  the  place  of  the  de- 
fendant in  the  dealings  with  the  plaintiffs.  On  that  subject 
the  referee  found  that  the  manufacturing  business  was  carried 
on  in  the  name  of  the  defendant  until  the  month  of  Decem- 
ber, 1853,  when,  for  reasons  of  convenience  and  advantage  to 
hioiself,  the  name  of  "  The  Glenville  Woolen  Company"  was 
used  by  him,  but  without  any  change  of  interest ;  and  that  on 
May  25,  1854,  a  preliminary  meeting  for  the  orf^auization  of  a 
company  under  the  laws  of  Connecticut  was  held,  and  that  on 
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the  next  day  a  second  meeting  was  held ;  but  that  the  plain- 
tiffs had  no  notice  of  such  moyements  until  on  or  about  July 
13, 1854 ;  that  said  company  was  not  completely  organized,  or 
authorized  to  commence  business  until  December  13  in  that 
year ;  that  the  plaintiffs  had  never  received  any  notice  forbid- 
ding them  to  pay  their  acceptances,  that  they  had  not  received 
any  consideration  for  discharging  the  defendant  from  his  lia- 
bility, nor  had  ever  agreed  to  discharge  him  or  to  accept  the 
corporation  as  their  debtor  instead  of  the  defendant.  The 
referee  accordingly  reported  that  in  point  of  law  the  plaintiffs 
were  entitled  to  recover  the  above  mentioned  balance  wi  th  in- 
terest; and  judgment  was  rendered  accordingly,  which  was 
affirmed  at  a  general  term. 

/.  T.  Williams,  for  defendant,  appellant. 
J.  H,  ReynoldSy  for  plaintiffs,  respondents. 

By  the  Couet. — Denio,  Ch.  J.  [After  stating  the  facts.] — 
Upon  this  statement  of  facts,  it  ia  difficult  to  see  how  any 
question  of  law  can  arise.  Prima  faciei  it  is  an  ordinary  case 
between  factor  and  principal,  where  tlie  factor  has  advanced  in 
excess  of  the  proceeds  of  goods  placed  in  his  hands  to  be  sold. 
It  is  very  familiar  law,  that  in  such  cases  an  action  of  assump- 
sity  upon  the  implied  contract,  arises  in  favor  of  the  factor,  to 
recover  the  balance  against  the  principal.  Accordingly,  the 
trial  and  the  argument  of  the  defendant's  counsel  bring  for- 
ward a  variety  of  facts  found  in  the  testimony,  which,  as  it  is 
alleged,  show  that  the  referee  arrived  at  incorrect  conclusions 
of  fact  upon  the  evidence.  Twelve  of  the  fourteen  exceptions 
to  the  report,  are  based  upon  an  alleged  want  of  evidence  to 
sustain  his  conclusions.  The  thirteenth  claims  that  certain 
fixcts  should  have  been  found,  which  ai'e  not  found,  and  the 
last  is  a  geneml  exce))tion  to  all  their  conclusions  of  law  and 
fact.  The  statements  of  fajts  found  contained  in  the  case 
were  made  in  pursuance  of  an  express  provision  of  the  Code  of 
Procedure  (§  272) ;  and  it  is  furthermore  explicitly  provided, 
that  althcugli  questions  of  law,  arising  upon  trials  before  a 
judge  without  a  jury,  and  before  a  referee,  may  be  reviewed 
upon  every  stage  of  the  appeal,  the  questions  of  fact  ara  open 
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to  examination  only  npon  an  appeal  to  the  general  term  of  the 
conrt  in  which  the  trial  took  place.  §§  'i6S,  272.  Plain  as 
thia  seems  to  be,  npon  the  language  of  the  statute,  it  has 
frequently  been  found  necessary  to  re-assert  it,  and  the  deci- 
sions have  beon  uniform  and  consistent.  Dayis  v.  Allen,  3 
N.  Y.1(jS;  Esterly  v.  Cole,  Id.  502;  Borst  v.  Spelman,  4  Id. 
284 ;  Western  v.  Genesee  Mutual  Ins.  Co.,  12  Id.  258 ;  Dunham 
V.  Watkins,  Id.  55C ;  Qriscom  v.  Mayor  of  N.  Y.,  Id.  58G ; 
Hunt  V.  Bloomer,  13  Id.  341 ;  Johnson  v.  Whitlock,  Id.  344 ; 
Magie  V.  Baker,  14  Id.  435;  Smith  v.  Grant,  15  Id.  690 ;  Tur- 
ner V.  Haight,  16  Id.  465 ;  Otis  v.  Spencer,  Id.  010  ;  Griffin  v. 
Marquai-dt,  17  Id.  28;  Viele  v.  Troy  &  Boston  R.  Pu  Co.,  20 
Id.  184 ;  Carman  v.  Pultz,  21  Id.  547 ;  Grant  v.  Morse,  22  Id. 
323.  Some  of  these  cases,  and  especially  the  one  last  noted, 
show  that  it  is  the  duty  of  the  party  who  designs  to  appeal  to 
this  court,  to  procure  such  a  finding  of  the  facts,  as  to  show 
affirmatiyely  the  error  upon  which  he  relies.  If  it  cannot  b3 
made  out,  from  the  findings,  whether  the  judgment  is  right  or 
wrong,  it  will  be  assamed  to  be  correct,  and  will  accordingly 
be  affirmed;  in  other  words,  the  judgment  must  appear  to  be 
erroneous  by  applying  the  conclusions  of  law,  or  the  general 
judgment  pronounced,  to  the  conclusion  of  facts  stated  in  the 
findings,  or  the  appellant  cannot  ask  for  a  reversal.  But,  as 
has  been  said,  the  facts  found  in  the  present  case  fully  sustain 
the  judgment  given,  and  it  mu8t  therefore,  be  affirmed. 

It  sometimes  happens  that  by  an  inadvertence  of  counsel 
the  &ct8  are  presented  in.  such  a  manner  that  it  is  impossible, 
without  violating  well-settled  rules  of  practice,  to  do  justice 
between  the  parties.  In  such  cases  it  is  in  our  power  to  sus- 
pend the  judgment  here,  in  order  to  enable  the  party  whose 
rights  might  otherwise  suffer,  to  apply  to  the  court  from  whose 
judgment  the  appeal  was  taken,  for  a  re-settlement  of  the  case. 
It  having  been  very  earnestly  insisted  in  this  case  that,  if  the 
facts  could  be  examined,  without  prejudice  from  the  findings 
of  Ihe  referee,  it  would  appear  that  the  judgment  was  mani- 
festly wrong,  I  hare  looked  into  the  testimony  with  a  view  to 
the  exercise  of  the  jurisdiction  referred  to,  if  it  could  bo  in- 
voked. 

It  is  contended  that  the  defendant  ought  not  to  b3  charjjd 
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with  two  of  the  drafts  which  were  drawn  upon,  and  accepted 
and  paid  hj,  the  plaintiffs,  because,  as  it  is  said,  they  were 
drawn  after  the  defendant  had  disposed  of  his  interest  in  the 
manufacturing  buisiness.  They  were  dated  respectively  May  27 
and  June  17,  1854,  for  eight  hundred  dollars  and  seven  hun- 
dred dollars,  by  Whittal,  as  agent,  and  were  in  no  manner  dis- 
tinguishable in  form,  or  otherwise,  from  those  which  he  had 
been  accustomed  to  draw  when  the  defendant  was  confessedly 
carrying  on  the  business  under  the  name  of  The  Glenville 
Woolen  Company.  Conceding  that  the  transfer  of  iniercat 
had  taken  place  before  their  date,  the  plaintiffs  had  no  notice 
of  any  such  fact,  nor  of  any  change  in  the  proprietorship  of 
the  business,  until  July  13,  which  was  nearly  a  month  after 
the  drawing  of  the  last.  Whittal  was  the  individual  named  by 
the  defendant  as  the  person  who  would  draw  the  drafts  on  his 
behalf,  and  he  had  drawn  all  which  preceded  these  two  in  qucs- 
tion.  Upon  these  drafts  there  could  b3  no  question  but  that 
the  acceptances  were  properly  chargeable  to  the  defendant.  If 
one  employs  an  agent  who  deals  with  another  on  accoun  t  of  his 
principal,  and  he  revoke  the  agency  but  do  not  give  notice  to 
the  party  with  whom  the  agent  had  dealt,  the  principal  is 
bound  by  the  subsequent  dealings  had  in  good  faith  with  the 
agent  Pal  on  Ag.  by  Lloyd,  170,  188 ;  Story  on  Aff,  §  470 ; 
2  Kefit  Com.  615;  Vernon  v.  Manhattan  Co.,  22  Wend.  183. 

Another  position  of  the  defendant's  counsel  is  that  the 
plaintiff's'  acceptances,  to  a  considerable  amount,  matured  and 
were  paid  after  the  defendant  had  ceased  to  be  interested  in 
the  business,  and  it  had  passed  into  the  hands  of  a  corpora- 
tion. It  is  urged  that  there  is  no  evidence  that  the  accept- 
ances had  been  negotiated  to  a  bona  fide  holder.  The  course 
of  business  was  for  Mr.  Whittal  to  send  the  drafts,  which  wcro 
payable  at  six  months,  to  the  plaintiffs  for  acceptance,  who  re- 
turned them  accepted,  either  to  Whittal  or  to  some  other  agent 
of  the  drawer  named  by  him.  The  evidence  do6s  not  show 
who  was  the  holder  when  this  paper  matured,  though  the  cir- 
cumstances render  it  extremely  probable  that  the  defendant  or 
Whittal  used  them  by  procuring  them  to  be  discounted  in  the 
course  of  the  business.  Still  the  evidence  is  not  positive  to 
that  point.    When  produced  by  the  plaintiffs  on  the  trial  they 
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all  bore  the  blank  indorsement  of  the  defendant.  To  charge 
the  plaintiffs  with  haying  paid  them  in  their  own  money  so  as 
to  deprive  them  of  the  right  to  charge  the  defendant  with  snch 
payment^  an  unlawful  diversion  of  them  should  have  been 
proved,  and  that  plaintifEs  paid  them  with  notice  of  such 
diversion.  As  the  evidence  stands,  it  presents  only  the  case  of 
the  plaintiffs  accepting  negotiable  bills  at  the  defendant's  re< 
quest,  under  the  arrangement  to  accept  by  way  of  advance, 
placing  such  acceptances  in  his  hands  to  do  with  them  as  he 
pleased,  and  paying  the  biUs  to  the  holder  at  maturi!:y.  There 
is,  I  think,  no  principle  whicli  can  justly  preclude  the  plain- 
tiffs from  charging  the  defendant  with  the  money  thus  paid. 

The  defendant's  counsel  contends,  lastly,  that  the  plaintiffs 
have  released  the  defendant  by  means  of  their  dealings  with 
the  company  to  whom  he  had  transferred  the  manufacturing 
business.  The  defendant  gave  in  evidence  an  instrument 
dated  June  28,  1854,  by  which  certain  parties  describing  them- 
selves as  the  president,  treasurer,  and  agent  of  The  Glcnville 
Woolen  Company,  in  consideration  of  a  transfer  to  that  com- 
pany made  by  the  defendant,  of  the  property  employed  in  the 
manufacturing  business  there,  engaged  to  assume  the  defend- 
ant's liabilities  incurred  in  that  business,  and  to  indemnify 
him  against  such  liabilities.  The  plaintiffs  received  notice  of 
the  change  of  the  business  on  July  13  thereafter,  and  a  few 
days  later  they  were  informed  that  the  company  had  assumed 
the  defendant's  liabilities. 

In  the  latter  part  of  the  summer  of  1851  the  goods  which 
the  plaintiffs  had  received  from  the  defendant  to  sell  had  fallen 
in  price,  and  it  had  become  difficult  to  sell  them,  and  they  be- 
came anxious  for  a  reduction  of  tbeir  advances,  the  balance  of 
which  amounted  to  over  eight  thousand  dollarc,  which  ex- 
ceeded the  proportions  of  the  then  market  value  of  the  goods 
for  which  they  had  agreed  to  accept  in  advance,  and  the  drafts 
they  had  accepted  were  about  maturing.  They  consequently 
contracted  for  such  reduction.  The  correspondence  was  with 
Whittal,  who  had  become  the  managing  agent  of  the  new  pro- 
prietors, who,  as  has  been  mentioned,  had  assumed  the  liabilities. 
of  the  defendant  The  defendant  insists,  in  the  first  place, 
that  the  plaintiffs  had  so  contracted  as  to  accept  the  new  com- 
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pany  as  their  debtors  in  the  place  of  the  defendant  and  to  dis- 
charge the  latter.  But  there  is  no  eyidence  of  an  intention  on 
their  part  to  make  snch  change.  Thej  had  been  told  that  this 
company  had  undertaken  to  discharge  the  liabilities  of  the  de- 
fendant. It  was  indifferent  to  them  what  party  paid  them,  so 
that  they  were  paid  by  some  one,  and  they  naturally  called 
upon  Whittal  and  the  other  persons  who  represented  this  com- 
pany, for  payment,  as  this  company  had  been  named  to  them 
as  the  parties  who  were  to  liquidate  their  liabilities.  This  was 
the  more  proper  because  the  company  had  become  the  owners 
of  the  goods  on  their  hands,  and  entitled  to  control  them, 
subject  to  the  factor's  lien.  There  was  nothing  in  the  cor- 
respondence which  ensued  which  operated  as  a  release  of  the 
defendant,  unless  the  making  and  transmission  of  the  bills  and 
notes  to  be  now  mentioned  had  the  effect  of  extending  the 
time  of  payment  of  the  debt  which  the  defendant  owed  them. 
By  the  letters  which  passed  between  Whittal  and  the  plaintiffs 
from  August  31  to  November  13,  1854,  inclusive,  an  under- 
standing seems  to  have  been  arriyed  at  that  the  plaintiffs'  ac- 
count should  be  reduced  by  the  payment  of  three  thousand 
dollars  in  catsh,  and  that  they  should  receiye  the  drafts  of  the 
company  on  themselyes  for  about  six  thousand  two  hundred 
dollars,  payable  on  time,  which  they  should  procure  to  be  dis- 
counted at  the  then  prevailing  rate  of  interest,  in  order  to 
place  themselves  in  funds,  and  in  the  mean  time  sales  of  the 
remaining  goods  were  to  be  made  as  fast  as  practicable.  Ac- 
cordingly, on  November  13,  Whittal  sent  to  the  plaintiffs  three 
draftu  of  the  company,  amounting  together  to  six  thousand 
two  hundred  dollars,  bearing  different  dates  in  October  and 
November,  each  payable  six  months  from  date,  "  to  be  dis- 
counted,'' as  his  letter  expressed  it,  "and  the  proceeds  used  in 
liquidation  of  advances  made  against  goods  held  by  you  on  our 
account."  The  plaintiffs  immediately  acknowledged  the  re- 
ceipt of  the  drafts,  saying  that  it  "  would  all  be  very  well  if 
they  had  been  accompanied  with  a  check  for  $3,000,"  which 
they  hoped  he  would  still  remit  They  did  not  procure  the 
drafts  to  be  discounted  or  use  them  in  any  way,  and  the  three 
.aousand  dollars  was  never  remitted, — Whittal,  writing  them 
on  November  18,  saying  that  he  could  not  possibly  send  the 
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cash  at  present  on  acconnt  of  the  extreme  pressure  of  tb3 
money  market 

These  drafts  did  not  operate  to  extend  the  time  of  payment 
of  the  balance  due  from  the  defendant ;  for,  first,  they  were 
only  to  be  received  in  connection  with  the  cash  payment  which 
^was  to  bare  been  made  at  the  same  time,  and  which  was  never 
made;  and,  secondly,  they  never  became  operative  instruments 
in  the  hands  of  the  plaintifTa.  They  were  the  drawees,  and 
could  never  have  maintained  an  action  on  them  against  the 
drawers  and  indorsers.  It  is  unnecessary  to  say  what  would 
have  b^n  their  effect  if  the  plaintiffs  had  procured  them  to 
be  discounted  by  third  parties;  but  this  they  did  not  do, 
apparently  because  Mr.  Whittal  had  not  fulfilled  his  part  of 
the  arrangement  under  which  they  were  sent. 

But  some  time  in  April,  185a,  Whittal  sent  to  the  plaintiUs 
two  promissory  notes  of  this  company  dated  respectively  on 
the  first  and  twenty-seventh  of  that  month,  for  one  thousand 
dollars  each,  and  payable  six  months  after  data  The  purpose 
of  transmitting  this  paper  is  not  fully  explained,  but  it  seems 
probable  from  the  correspondence  that  it  had  some  reference 
to  the  cash  payment  agreed  to  be  made  the  preceding  year. 
The  receipt  of  these  notes  is  relied  upon  as  extending  the  pay- 
ment of  so  much  of  the  debt  due  from  the  defendant^  the  argu- 
ment being  that,  under  the  circumstances,  the  defendant  is  to 
be  considered  as  standing  in  the  relation  of  a  surety  for  the 
company,  it  being  the  principal  debtor.  I  hardly  believe  these 
notes  were  sent  on  March  22, 1855.  The  plaintiffs  being  ap- 
parently under  some  apprehension  that  the  ground  now  relied 
upon  might  be  taken,  addressed  themselves  directly  by  letter 
to  the  defendant.  They  mentioned  to  him  that  the  balance  in 
their  hands  was  about  eight  thousand  dollars,  and  gave  him  a 
statement  of  the  quantity  of  goods  remaining  unsold.  They 
then  referred  to  an  interview  between  Mr.  Chase,  one  of  the 
plaintiffs'  firm,  the  defendant  himself,  and  Whittal,  a  few 
weeks  before,  in  which  it  was,  as  they  say,  agreed  that  their  ad- 
Tances  should  be  reduced  by  the  Qlenville  Company,  giving 
their  notes  for  that  purpose,  with  a  letter  from  the  defendant 
approving  the  same,  and  that  they,  the  plaintiffs,  had  learned 
by  a  letter  from  Whittal  that  he  desired  a  little  more  time  to 
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perfect  that  arrangement,  and  that  they  would  be  satisfied 
with  an  answer  from  him  that  it  should  be  arranged  in  the 
first  two  weeks  of  the  next  month.  The  defendant  answered 
that  letter  from  New  York  the  next  day.  He  makes  no  denial 
of  the  interview  referred  to  by  the  plaintiff,  or  of  the  arrange- 
ment said  to  have  been  made,  but  says  he  will  lay  their  letter 
before  Whittal  on  his  retnm  firom  a  jonmey  upon  which  he 
was  then  absent ;  that  he  knows  no  reason  why  an  arrangement 
he  had  agreed  upon  should  not  be  carried  out  by  him  within 
the  time  suggested.  This  letter  is  somewhat  cautious,  and  a 
little  eyasive;  and  looking  at  it  in  the  light  of  subsequent 
eyents,  there  is  some  ground  to  suspect  an  intention  to  lead 
the  plaintiffs  on  to  a  committal  which  would  discharge  the 
defendant  from  his  liability.  It  imports,  howeyer,  prima  facie, 
the  consent  of  the  defendant,  that  the  plaintiffs  might  receive 
the  notes  of  the  company  without  prejudice  to  his  liabilities, 
and  sueh  is  the  sense  in  which  the  plaintiffs  had,  in  my 
opinion,  a  right  to  receiye  it,  and  in  which  they  certainly  did 
regard  it.  That  they  did  so  regard  it  is  entirely  evident  from 
their  receiying  the  notes  of  the  company  shortly  afterward. 
The  notes  were  not  paid,  but  were  protested  at  maturity,  and 
the  company  failed  in  December  foUoTiing.  The  defendant 
cannot,  id  my  judgment,  object  that  the  plaintiffs  had  given 
time  to  the  company  to  his  prejudice,  as  the  evidence  shows 
that  the  notes  were  taken  with  his  consent,  and  in  pursuance 
of  an  arrangement  to  which  he  was  a  party.  There  are  some 
minor  circumstances  relied  upon  by  the  defendant's  counsel, 
but  which  do  not  materially  change  the  aspects  of  the  case. 
The  drafts  forwarded  in  November  were  at  one  time  credited 
in  an  account  current,  but  were  taken  out  upon  the  re-state- 
ment of  the  account.  As  they  were  neyer  operative  against 
the  company,  or  any  one,  the  crediting  them  was  simply  an 
error  in  book-keeping  which  did  not  prejudice  the  defendant. 
Upon  a  review  of  the  whole  case,  my  conclusion  is  that  the 
defendant  had  no  defense  to  the  claim  upon  which  the  judg- 
ment was  recovered,  and  that  we  should  not  be  able  to  reverse 
it  if  the  review  had  been  upon  the  facts. 

All  the  judges  concurred,  except  Bosekbaks,  J.,  absent. 
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Judgment  affirmed,  with  costs,  with  three  per  cent,  dam- 
ages. 

EICHAEDS  V.  WABEING. 

December,  1864. 
Affirming  89  Barb.  42. 

An  indorser  of  a  non-negotidble  note  may  be  held  as  maker,  and  is  not 
entitled  to  demand  and  notice. 

Where  a  non-negotiable  note  has  been  indorsed,  the  holder  may  over- 
write the  indorser's  name  with  a  contract  of  gaarantj,  or  recover 
against  him  as  a  maker  of  the  note.* 

John  H.  Eichards,  as  executor  of  Piatt  Elchards,  deceased, 
sued  George  0.  "Warring  and  others,  in  the  supreme  court,  to 
recover  on  a  promissory  note  made  in  the  following  form: 

*•  One  year  after  date  we  promise  to  pay  Piatt  Eichards  eight 
hundred  dolkrsi  with  interest,  value  received. 
"Amsterdam,  April  1, 1857.  "James  E.  Wahrixq, 

"  James  B.  Chapm an.'* 
Indorsed  or  signed  on  the  back,  "  George  0.  Warbixg." 

George  0.  "Warring  was  the  only  defendant  who  defended. 
On  the  trial,  James  B.  "Warring,  one  of  the  defendants,  under 
objection,  testified  as  follows,  in  answer  to  the  question  as  to 
what  took  place  between  him  and  George  A.  "Warring  in  rela- 
tion to  his  signature  on  the  note. 

"  I  first  presented  to  him  a  note  similar  to  this,  except  that 
it  was  payable  on  demand,  and  asked  him  to  indorse  it; 
he  refused  and  said  if  we  would  make  it  one  year  after  date  he 
would  indorse  it.  I  then  wide  this  note,  and  George  0.  "War- 
ring indorsed  it" 

The  referee  found  the  making,  indorsing  and  delivery  of 
the  note,  and  that  the  defendant,  George  0.  "Warring,  had  no 
portion  of  the  proceeds  of  the  said  ^note  nor  any  benefit  there- 
from, and  had  no  notice  of  demand  of  payment,  or  other  no- 
tice of  protest. 

•  Followed  in  Cromwell  «.  Hewitt,  40  If.  Y,  491 ;  and  see  Gilbert  v, 
Bhaip,  2  Lans.  412 ;  Phelpa  v.  Vischer,  50  2f.  Y,  69. 
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He  fadd^  as  a  conclusion  of  law :  I.  That  tho  defendant, 
George  0.  Warring,  signed  with  the  intent  to  become  liable  to 
pay  the  same  to  the  payee.  IT.  That  the  plaintiff  was  entitled 
to  recover  against  all  the  defendants,  as  makers,  the  amount  of 
the  note. 

Tlie  supreme  court,  at  general  term,  on  appeal,  affirmed  the 
judgment  entered  on  the  report  of  the  referee,  that  court 
holding  that  the  Code  had  not  abolished  the  distinction  be- 
tween negotiable  and  non-negotiable  paper,  and  that  the 
liability  of  a  person  indorsing  a  non-negotiable  note  was  a 
pure  question  of  law,  and  that  such  person  was  not  an  indorser 
nor  a  guarantor,  but  was  a  joint  promisor  with  the  other 
signers,  and  tl^at  the  precise  locality  of  his  signature  upon  the 
note  was  immaterial.  Eeported  in  39  Barb.  42.  From  the 
judgment  of  the  general  term  the  defendant,  George  0.  War- 
ring, appealed  to  this  court.  ^ 

John  K.  Porter,  for  defendant,  appellant,— Urged  that  Leonard 
V.  Vrendenbnrgh,  8  Joliiis.  29 ;  Hough  v.  Gray,  19  Wend.  202, 
and  Luqueer  v.  Prosser,  1  HiU,  256,  which  went  upon  the  same 
doctrine  as  the  court  below,  were  oyerruled  by  Brewster  v. 
Silence,  10  K  Y.  207 ;  Spies  v.  Gilmore,  1  Id.  324,  and  Hall  r. 
Farmer,  5  Den.  584.  That  Nelson  v.  Dubois,  13  Johns.  175 ; 
Campbell  v.  Butler,  14  Id.  349,  and  Latran  v.  Woram,  1  Hilly 
91,  were  overruled  by  Moore  v.  Cross,  19  N.  Y.  227,  and  Hall  v. 
Newcomb,  7  Hill,  416.  That  the  court  might  allow  words  of 
negotiability  to  be  inserted,  citing  Brown  v.  Curtis,  %  K.  Y. 
227;  Kershaw  v.  Cox,  3  Esp.  245;  Byron  v.  Thompson,  1 
Perry  c§  Z).  71 ;  Moore  v.  Cross  (ahove) ;  Boyd  v.  Brotnerson, 
10  Wend.  93.  That  omission  of  demand  and  notice  was  fatal, 
Moore  r.  Cross  {above),  and  23  Barb.  538 ;  White  v.  Low,  7 
Id.  206 ;  Ellis  v.  Brown,  6  Id.  30^ ;  Jackson  v.  EichardSj  2  Cai. 
343 ;  Dean  v.  Hall,  17  Wend.  223. 

John  IL  Reynolds,  for  plaintiflC,  respondent ; — Cited  1  N.  Y. 
624 ;  2  Id.  227 ;  Sriswold  v.  Slocum,  10  Barb.  402 ;  Seabury  v. 
Hungerford,  2  Hill,  80 ;  Edw.  on  Bills,  133, 167,  230 ;  Story 
on  Notes,  §§  128,  472 ;  Story  on  Bills,  §  199 ;  Josselyn  v.  Ames, 
3  Mass.  274 ;  Mories  v.  Bird,  11  Id.  436 ;  Oxford  Bk.  v.  Haynes, 
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8  PicJc.  122 ;  Hall  v.  Newcomb,  3  Hill,  233 ;  Union  Bank  v 
Wiliis,  8  Mete.  504;  3  Kent  Com.  77;  Porter  v.  Potter,  18 
N.  Y.  52. 

HooBBOOMy  J. — The  defendant  is  proeecnted  by  the  payee  of 
a  non-negotiable  promissory  note  as  a  party  thereto.  What 
his  precise  character  and  liability  are,  is  the  question  to  be  de- 
termined. The  defendant  insists  that  he  is  simply  an  in- 
dorser,  and  can  be  held  only  in  that  character,  and  that  as  no  . 
steps  were  taken  to  charge  him  in  that  capacity,  he  is  not  lia- 
ble. The  plaintiff  insists  that  the  defendant  is  liable  in  some 
character  other  than  that  of  strict  indorser  for  the  payment  of 
the  note,  that  he  cannot  be  regarded  strictly  in  the  light  of  an 
indorser  of  commercial  pap3r,  because  the  note  is  not  negotia- ' 
ble,  he  therefore  neither  possesses  the  character  nor  is  entitled 
to  the  privileges  of  an  indorser,  nor  to  require  that  the  ordinary 
steps  should  haye  been  taken  to  charge  him  as  indorser.  The 
defendant's  name  appears  upon  the  back  of  the  note,  and  in  a 
perfectly  correct  though  limited  sense,  he  may  be  said  to  haye 
indorsed  the  note,  that  is,  to  haye  written  his  name  upon  the 
back  of  it.  If  the  note  had  been  negotiable  it  is  clearly  set- 
tled that  he  could  not  haye  been  held  without  a  regular  de- 
mand and  protest  of  the  note,  and  this  upon  the  principle  that 
as  the  paper  admitted  of  the  contract  of  indorsement,  and  the 
name  was  written  in  the  place  and  in  the  manner  in  which  the 
names  of  indorsers  usually  appear,  he  must  be  presumed  to 
haye  intended  to  adopt  that  character  and  no  other. 

Bat  in  the  present  case  the  defendant  is  not  an  indorser  in 
the  rommfn^^P^  v^xxee,  and  the  paper  does  not  on  its  face  im- 
port the  contract  of  fiidorsement.  We  cannott  therefore, 
presume  an  intention  to  assume  only  the  restricted  liability  of 
an  indorser.  The  defendant  must,  therefore,  be  held  in  some 
other  character,  or  must  be  absolutely  discharged  as  not 
haying  contracted  any  effectual  legal  liability  whateyer.  We 
cannot  presume  that  he  designed  to  contract  no  liability  what- 
eyer, for  he  has  signed  the  note,  and,  apparently,  to  giye  the 
benefit  and  responsibility  of  his  name  to  the  party  to  whom 
the  same  should  be  negotiated ;  and  there  are  cases  which  have 
held  parties  who  haye  signed  under  si]ch  circumstances,  so 
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that  there  is  no  legal  impossibility  which  prevented  the  de- 
fendant from  becoming  liable  in  some  form. 

The  defendant  signed  the  note  before  it  was  negotiated ;  he 
signed  it  at  the  request  and  for  the  benefit  of  the  makers,  to 
enable  them  to  raise  money  on  it;  he  signed  it,  as  the  referee 
has  found,  "  with  the  intent  to  become  liable  to  pay  the  same 
to  the  payee/*  It  was  negotiated  to  the  payee  after  he  had 
thus  signed  it,  and  the  money  obtained  upon  it ;  in  fact,  we 
may  presume  upon  the  credit  of  his  name.  He  ought,  there- 
fore, to  be  held  upon  it,  if  it  may  be  done  consistently  with 
the  rules  of  law ;  and  I  think  he  may  be  without  violating  any 
legal  principle.  It  is  impossible,  as  before  stated,  to  confer 
upon  him  the  character  of  an  indorser,  or,  in  the  absence*  of 
evidence  to  infer  that  he  intended  to  assume  that  relation. 
KTor,  in  my  opinion,  does  the  evidence  of  what  took  place 
when  he  made  his  signature — if  that  evidence  be  admissible — 
show  that  he  intended  to  contract  in  that  character.  He  was 
first  presented  by  the  maker  of  the  note  with  one  similar  to 
the  present,  except  that  it  was  payable  on  demand,  and  asked 
to  indorse  it,  which  he  declined  to  do,  but  said  he  would  in- 
dorse it  if  made  payable  one  year  after  date.  The  present 
note  was  then  drawn,  and  the  signature  of  the  defendant  pro- 
cured. 

It  is  fair  to  infer  from  this  evidence  that  by  the  language 
employed  the  defendant  was  not  contemplating  the  contingent 
liability  of  an  indorser  only  in  the  strict  sense  of  that  term ; 
for  the  law,  which  he  is  presumed  to  know,  did  not  admit  of 
fiuch  a  relation ;  but  rather  that  he  would  indorse  the  paper 
by  writing  his  name  upon  the  back  of  it,  and  contract  thereby 
such  relations  to  the  other  parties  to  the  paper  as  such  a  sig- 
nature would  confer  or  entail  upon  him.  And  the  referee  has, 
in  efiect,  found  that  he  intended  to  assume  such  a  relation.  He 
designed,  then,  to  be  a  surety  of  the  makers  to  the  payee,  and 
may  be  held  in  that  character.  What  precise  name  such  a  re- 
lation entitles  him  to,  it  is  perhaps  not  indispensable  to  deter- 
mine, as  I  think  a  complaint  setting  out  the  circumstances  un- 
der which  tlie  note  was  executed,  the  manner  of  the  signature, 
and  the  intent  of  the  party  to  become  liable  thereon,  would 
show  a  cause  of  action  which  would  entitle  the  plaintiff  to  re- 
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ooTer.  He  is,  in  effect,  the  maker  of  the  note,  an  original 
party  to  the  instmnient,  whose  name,  equally  with  that  of  the 
other  makers,  was  intended  to  give  currency  and  credit  to  it 
in  the  hands  of  the  payee,  and  on  the  faith  of  whose  signature, 
either  as  principal  or  as  surety  for  the  other  makers,  the  paper 
was  discounted.  The  signature  on  the  back  of  the  instrument 
is  not  inconsistent  with  his  liability  as  a  maker,  if  he,  in  fact, 
intended  to  assume  that  character. 

Perhaps  also  he  may  be  held  as  guarantor,  A  contract  of 
that  description  does  not  appear  to  me  irreconcilable  with  the 
liability  he  intended  to  assume ;  and,  if  he  meant  to  be  liable 
in  that  character,  a  contract  of  that  description  might  be  writ- 
ten oyer  his  name,  and  I  think  a  consideration  ^*  for  value  re- 
ceiyed''  therein  stated,  inasmuch  as  the  facts  deyeloped  on  the 
trial  show  a  sufficient  consideration  to  bind  him. 

It  is  enough,  however,  in  my  opinion,  to  declare  tl^at  he  is 
liable,  on  the  &cts  proved,  to  pay  the  note,  and  it  is  not  im- 
portant whether  he  be  called  by  one  name  or  another. 

I  find  only  a  single  reported  case  in  our  own  reports  resting 
on  facts  precisely  similar  to  those  which  appear  in  the  present 
<»se.  That  is  the  case  of  Oriswold  v.  Slocum,  10  Barb.  40^ 
The  result  arrived  at  in  that  case  is  the  same  as  that  to  which 
I  have  come.  The  cases  there  referred  to  (Seabury  .1;.  Hunger- 
ford,  2  Hilly  80,  84 ;  and  Hall  v.  Newcomb,  3  Id.  233 ;  7  Id, 
416)  adopt  a  course  of  reasoning  which  I  think  warrants  a  sim- 
ilar conclusion.  The  cas3  of  Seymour  v.  Van  Slyck,  8  WeTid. 
403,  in  effect  decided  what  is  declared  in  the  head-note,  to  wit: 
that  '^  the  indorser  of  a  note  not  negotiable  has  no  right,  in  an 
action  against  him,  to  insist  upon  a  previous  demand  of  the 
maker  and  notice  of  non-payment  The  indorsement  is  equiv- 
alent to  a  guaranty  that  the  note  will  be  paid,  and  not  a  con- 
ditional undertaking  to  pay  if  the  maker  does  not.  An  abso- 
lute guaranty  may  be  written  over  the  indorsement,  upon 
which  a  recovery  may  be  had."  The  only  difference  which  I 
discover  between  that  note  and  the  present  one  is  that  in  that, 
the  name  of  the  indorser  did  appear  in  the  body  of  the  paper  as 
payee  thereof,  while  in  this  the  plaintiff's  name  is  inserted  as 
payee.  The  cases  upon  this  branch  of  the  law — mostly,  how- 
ever, confined  to  commercial  paper — ^are  numerous,  and  have 
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undergone  searching  examination^  and  have  led  to  some  con- 
flict of  decision.  It  is  nnneoessary  to  refer  to  them  at  larga  I 
think  the  result  of  the  anthorities  is  very  well  expressed  by  the 
compiler  of  Abbotfs  Digest^  in  a  note  to  title  Bilk,  Notes,  dcc^ 
snbdiy.  Transfer  by  Indorsement,  toL  1^  p.  440  (2  ed.  p.  491),  in 
these  words :  '^  If  the  note  is  not  negotiable,  the  jiayee  is  author- 
ized to  overwrite  a  contract  of  guaranty,  or  an  original  promise 
to  pay  the  note,  over  the  name  indorsed,  and  maintain  an  ac- 
tion thereon ;  because,  unless  the  indorsement  is  held  to  imply 
such  an  authority,  it  is  wholly  inoperative  and  senseless ;  as 
there  can  be  no  liability  as  indorser  in  strictness  of  a  non- 
negotiable  note." 

The  judgment  should  be  affirmed. 

Davies,  J.  [After  stating  the  facts.]--The  cases  of  Hall  r. 
Ifewcomb,  7  HiU,  416,  and  Spies  v.  Gilmore,  1  N,  Y.  321,  have 
finally  settled  the  law  in  this  State,  that  when  the  paper  is 
negotiable,  the  party  indorsing  it  as  security,  before  delivering 
it  to  the  payee,  could  be  held  liable  only  as  indorser,  and  is  en- 
titled to  notice  of  protest  after  demand  made  of  the  maker. 
But  this  rule  is  applicable  (mly  to  paper  negotiable,  and  not  to 
paper  not  negotiable.  In  reference  to  the  latter  class  there 
cannot,  legally  speaking,  be  a  contract  of  indorsement,  and  all 
parties  to  such  paper,  if  charged  at  all,  can  only  be  charged 
either  as  mak?rs  or  as  guarantors.  This  distinction  is  fully 
recognized  as  well  by  text  writers  as  by  the  authorities.  Edw. 
on  Bills,  167,  230.  When  a  party  writes  his  name  on  the  back 
of  a  note  not  negotiable,  as  there  is  no  contract  of  indorsement, 
the  courts  endeavor  to  prevent  the  utter  failure  of  the  contract 
by  giving  it  effect  in  some  other  way,  as  by  allowing  the  holder 
to  overwrite  the  indorser's  name  with  the  real  contract  implied 
by  law,  or  recover  against  him  as  a  maker  or  guarantor  of  the 
note.  Seymour  v.  Van  Slyck,  8  Wend.  403,  421,  and  cases  there 
cited ;  Dean  v.  Hall,  17  Id.  214 ;  Josselyn  v.  Ames,  3  Mass. 
274;  Hunt  t;..  Adams,  5  Id.  358 ;  Herrick  v.  Carman,  12  Johns. 
159 ;  Seabury  v.  Hungerford,  2  Hill,  80 ;  Hall  v.  Newcomb,  3 
Id.  233 ;  Griswold  v.  Slocum,  10  Barb.  402. 

The  latter  case  is  quite  in  point  There  the  action  was 
against  William  Slocum,  who  had  written  bis  name  on  a  nou- 
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negotiable  note  payable  to  the  plaintiff.  The  court,  in  its 
opinion,  say  that  tiie  defendant  put  his  name  on  the  note  as 
gecnritj  at  the  time  the  note  was  made  and  before  its  delivery 
to  the  plaintiff,  and  that  the  law  was  well  settled  that  under 
such  circumstances  the  defendant  may  be  held  liable  as  maker 
or  guarantor.  Unless  he  is  thus  liable,  he  escapes  all  liability 
on  his  contract.  His  name  is  placed  on  the  back  of  the  note, 
but  he  is  not  strictly  an  indorser,  because  a  legal  indorsement 
can  only  be  made  on  an  negotiable  note. 

In  Josselyn  v,  Ames,  supra,  it  was  held  that  an  indorsee  for 
a  yaluable  consideration  of  a  note  not  negotiable,  may  write 
oyer  the  name  of  the  person  whose  name  is  written  on  the 
back  of  the  note,  a  promise  to  pay  the  contents  of  the  note  to 
the  indorsee,  who  may  maintain  an  action  upon  such  a 
promise,  against  such  person.  This  was  virtually  making  the 
defendant  liable  as  a  maker.  This  decision  has  been  frequently 
recognized  as  law  by  the  courts  of  this  State,  in  the  cases 
already  cited.  In  Seabury  v.  Hungerford,  supra,  Bbokson",  J., 
Bald  "  if  the  note  had  not  been  negotiable,  or,  if  for  any  other 
reason,  Hhe  case  had  been  such  that  the  defendant  could  not, 
by  the  exercise  of  proper  diligence,  have  been  charged  as  in- 
dorser, and  there  had  been  an  agreement  that  he  would  answer 
in  some  other  form,  then  the  plaintiff  might  have  written  over 
the  name  such  a  contract  as  would  carry  into  effect  the  inten- 
tion of  the  parties.  When  a  contract  cannot  be  enforced  in 
the  particular  mode  contemplated  by  the  parties,  the  court, 
rather  than  suffer  the  agreement  to  fail  altogether,  will,  if  pos- 
sible, give  effect  to  it  in  some  other  way."  And  in  Hall  v, 
Newcomb,  supra,  Justice  Cowex  said  that  the  right  to  require 
presentation  and  notice,  depended  entirely  on  the  fact  of  the 
negotiability.  That  when  the  contract  was  that  of  indorse- 
ment, which  was  always  the  case  upon  a  negotiable  note,  the 
giving  it  effect  in  any  other  form,  would,  therefore,  be  going 
beyond  the  principle  which  makes  a  contract  inure,  as  having 
a  different  effect  from  what  its  direct  w.ords  import  That 
such  a  forced  construction  should  never  be  made,  except  to 
prevent  a  failure  of  the  contract  altogether.  "  Ut  res  magis 
vakat,  quam pereat.  This  maxim,  in  Seabury  v.  Hungerford, 
famished  the  only  ground  for  changing  a  simple  indorsement 
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into  a  gnarantj)  or  an  absolute  promise.  Being  on  a  note  pay- 
able to  the  holder,  not  negotiable^  and  so  no  possibility  of 
raising  the  ordinary  obligation  of  indorser,  there  was  then 
room  to  infer  that  a  different  obligation  was  intended,  whether 
the  indorsement  be  for  the  pnrpose  of  giving  the  maker  credit 
on  a  fatore  adyance  or  not.'^ 

In  the  case  now  under  consideration,  no  such  ambiguity 
prevails.  The  referee  has  found  that  the  defendant,  George  0. 
Warring,  signed  the  note  with  the  intent  to  become  liable  to 
pay  the  same  to  the  payee.  It  is  to  be  observed  that  the  find- 
ing is  characterized  by  the  referee  as  a  finding  of  a  conclusion 
of  law.  It  is  nevertheless  a  finding  of  a  fact  in  the  action,  and 
is  none  the  less  so,  although  designated  as  a  finding  of  a  con- 
clusion of  law.  We  regard  the  finding  of  referees  what  they 
in  truth  and  in  tact  are,  disregarding  the  name  given  to,  them. 
It  is  therefore  incontrovertible  that  the  defendant  signed  his 
name  to  this  note,  because  it  was  delivered  to  the  plaintiff's 
testator;  that  it  was  so  signed  with  the  intent  of  giving  or 
obtaining  credit  from  him,  and  that  the  money  was  advanced 
on  the  faith  of  such  signature.  We  have  seen  that  it  is  not  a 
contract  of  indorsement,  and  there  would  be  a  singular  failure 
of  justice  if  we  did  not  regard  the  contract  of  the  defendant^ 
as  what  all  parties  intended  at  the  time  it  should  be,  namely^ 
a  promise  on  the  part  of  the  defendant  to  yaj  tl  e  money  ad- 
vanced on  the  faith  of  the  note,  with  his  signalurc  thcruon. 
Concede  that  it  was  a  contract  of  suretyship,  it  follows  con- 
clusively that  it  was  not  a  contract  of  indorsement,  upon 
which,  as  preliminary  to  the  defendant's  liability,  there  should 
have  been  a  demand  of  payment  of  the  makers,  and  notice  of 
such  demand  and  refusal  to  the  defendant,  as  was  observed  by 
the  court  in  Griswold  v.  Slocum,  supra.  The  reason  wliy  this 
is  not  the  law  in  regard  to  paper  not  negotiable,  is  to  preven  t 
an  entire  failure  of  justice.  Ut  res  magis  valeat,  qtiam  pereaL 
Not  being  liable  as  .indorser,  if  he  cannot  be  held  responsible 
as  maker  or  guarantor,  the  party  escapes  all  accountability  on 
his  contract  The  distinction  in  this  respect,  between  paper 
negotiable  and  not  negotiable,  has  been  plainly  recognized,  and 
is  now  well  established.    All  the  conflict  of  authority  has  beea 
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in  regard  to  negotiable  paper.    There  has  beeu  no  conflict  in 
regard  to  paper  not  negotiable. 

In  the  present  case  it  cannot  be  said,  that  in  holding  this 
defendant  accountable  upon  the  contract  he  has  entered  into, 
the  court  is  making  for  him  a  different  contract  than  that 
made  by  himself.  He  certiunly  did  not  make  a  contract  of  in- 
dorsement whicli  only  requires  as  a  condition  precedent  to  Kis 
liability,  a  demand  of  the  maker  for  payment,  and  notice  of 
such  demand  and  refusal,  to  the  defendant,  as  indorser.  He 
certainly  entered  into  some  contract  wich  the  plaintiff's  testa- 
tor. What  was  that  contract?  It  is  believed  that  it  has  been 
satisfactorily  shown  to  be  a  contract  of  guaranty,  or  that  of 
an  absolute  promise  to  pay  as  one  of  the  makers  of  the  note, 
in  which  aspect  we  regard  it  The  defendant's  liability  to  pay 
is  unquestionable,  and  therefore  the  judgment  against  him  was 
correct,  and  should  be  affirmed. 

A  majority  of  the  judges  concurred* 

Judgment  affirmed,  with  costs. 


EICHTMTER  v.  MOBSa 

March,  1867. 

Where  a  building  is  erected  upon  the  land  of  one  person  by  another 
pereon,  without  any  authority  or  agreement  in  respect  thereto,  it  be- 
comes a  part  of  the  realty  and  passes  with  a  conveyance  of  the  land ; 
and  to  take  the  case  out  of  this  principle,  on  the  ground  that  the 
building  was  erected  by  a  tenant  for  purposes  of  trade  and  business,  it 
is  not  enough  to  show  that  it  was  occupied  for  the  purposes  of  basi- 
ne0B,  but  the  existence  of  the  relation  of  tenant  must  be  made  out  by 
express  proof  or  clear  implication,  and  it  must  also  be  shown  that  the 
building  was  erected  by  the  tenant  for  the  purposes  of  trade  or  busi- 
nefl0,  and  that  he  exercised  his  right  of  removal  during  the  term  * 

John  O.  Bichtmyer  sued  Burton  G.  Morss,  Luman  Beed, 
and  Boman  H.  Gleason,  in  the  supreme  court,  to  recover  the 
Taltie  of  a  certain  building  located  on  the  lands  of  the  defend- 

♦  See  Voorhis  c.  McGinnis,  48  If,  T.  278,  reversing  40  Barb.  278 ;  Pot- 
V.  Cromwell,  40  ilT.  T,  287. 
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ants,  which  he  claimed  as  owner,  and  which  was  taken  posses- 
sion of  and  remoTed  by  defendants.  The  building  was  erected 
by  one  Vroman  in  the  fall  of  1849,  at  which  time  the  land 
upon  which  it  was  erected  was  owned  by  Alonzo  G.  Paige  and 
others.  It  was  a  good  frame  building,  as  described  by  the 
plaintiff,  fifteen  by  sixteen  feet,  ten  feet  posts,  nicely  inclosed 
with  pine  siding,  pine  shingles,  a  good  cornice  on  one  end, 
painted  white,  with  two  coats ;  one  door  outside  and  one  in- 
side ;  two  windows,  one  in  the  front  end  and  one  in  the  side, 
and  a  window  in  the 'back  end;  there  was  a  partition  in  it 
lathed  and  plastered,  counter  and  shelves  in  the  front  part  of 
the  building.  The  building  stood  on  a  foundation  of  loose 
stones,  with  a  back  chimney  in  it  The  plaintiff  purchased  it 
on  November  21, 1850,  having  previously  occupied  it  for  six 
years.  The  defendants  removed  it  in  December,  1860.  The 
plainHff  testified  he  did  not  know  by  whose  authority  the  shop 
was  built  there ;  did  not  know  for  whose  benefit  Vroman  built 
it;  he  did  not  know  that  Vroman  occupied  as  tenant  of  any 
body  when  he  erected  the  building. 

The  defendants  then  proved  that  on  June  16, 18C0,  they  en- 
tered into  a  written  contract  with  Paige  and  Potter,  then  the 
owners  of  the  land  upon  which  said  building  was  located, 
and  agreed  to  pay  therefor  the  sum  of  two  thousand  five  hun- 
dred dollars,  on  the  execution  of  a  good  and  sufficient  deed 
therefor,  and  that  the  defendants  took  possession  of  said  land 
under  said  contract  That  they  were  in  possession  under  that 
contract  at  the  time  the  shop  was  removed;  that  there  were 
several  other  buildings  on  this  lot  at  the  time  they  bought,  and 
the  defendants  took  possession  of  the  whole  lot  and  all  the 
buildings,  including  this  shop;  that  the  defendants  subse- 
quently received  a  deed  for  said  premises  pursuant  to  the  terms 
of  their  contract ;  that  the  defendants  have  occupied  all  the 
premises  since  the  contract  to  them. 

The  judge  charged  the  jury  that  as  matter  of  law  the  plain- 
tiff was  entitled  to  recover,  to  wLich  charge  the  counsel  for  the 
defendants  then  and  there  duly  excepted.  The  judge  further 
ch:u'god  that  the  only  question  for  the  jury  to  consider  was  the 
question  of  damages,  and  to  this  the  defendants  also  ex- 
cepted. 
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The  supreme  court  relied  on  the  cases  of  Smith  v.  Benson 
and  Ombony  r.  Jones,  and  held  that  there  was  reason  to  infer, 
from  length  of  time,  in  connection  with  other  circumstances, 
that  the  building  was  there  by  permission  of  the  owners  of  the 
land. 

8,  L,  MaylMiHy  attorney  for  defendants,  appellants; — Cited 
Smith  V,  Benson,  1  Hill,  178;  Buckley  v.  Buckley,  11  Barb. 
63 ;  Fisher  v.  Saflfer,  1  K  D.  Smith,  611 ;  Mott  v.  Palmer,  1 
H.  r.  (1  Camst.)  664 ;  Godard  v.  Gould,  14  Barb.  662 ;  Fryatt 
V.  Sulliyan  Co.,  6  HUl,  116 ;  11  W.  54 ;  1  Cow.  3  ed.  322 ;  Mc- 
Laughlin V.  Waite,  9  Id.  6?0 ;  13  How.  Pr.  219  ;  Dolsen  v.  Ar- 
nold^ 10  Id.  528;  Fitzgerald  v.  Alexander,  19  Wend.  402; 
Small  V.  Smithy  1  Den.  583. 

MiUer  &  DoyUy  for  plaintiff,  respondent ; — Cited  Ombony  v. 
Jones,  19  N.  Y.  234 ;  1  HiU,  178 ;  39  Me.  (4  Heath),  519  ;  19 
Conn.  154 ;  10  Barb.  500 ;  1  Cormt.  564 ;  4  Coke,  63 ;  3  Mc^ 
Cord,  533 ;  8  Mass.  411;  1  Fairf.  429 ;  Mott  v.  Palmer,  1  N. 
Y.  (1  Comst.)  580 ;  Viele  v.  Troy  &  Boston  R.  H.  Co.,  20  N.  Y. 
184 ;  Marine  Bank  v.  Clements,  31  Id.  43 ;  Dows  v.  Bush,  28 
Barb.  180. 

Daties,  Ch.  J.  [After  stating  the  above  facts.] — I  think  the 
learned  judge  at  the  circuit  was  in  error  in  holding,  as  a  mat- 
ter of  law,  that  upon  the  testimony  the  plaintiff  was  entitled 
to  recover.  The  testimony  showed,  in  brief,  that  the  plaintiff 
had  become  the  purchaser  of  a  building  erected  upon  land 
owned  by  the  defendants,  and  that  the  defendants  had  taken 
possession  of  the  building  and  removed  it,  as  they  clearly  had 
a  right  to  do  if  it  was  attached  to  the  freehold,  and  passed  un- 
der the  contract  and  conveyance  to  them.  That  it  did  so  pafs 
is  established  by  authority.  Mott  v.  Palmer,  1  N.  Y.  (1  Comst,) 
564.  In  that  case  Judge  Bbonson  said:  ''  The  word  land  in- 
cludes not  only  the  soil,  but  everything  attached  to  it,  whether 
attached  by  the  course  of  nature,  as  trees,  herbage,  and  water, 
or  by  the  hand  of  man,  as  buildings  and  fences.  This  is  but 
common  lexirning;  and  there  is  no  more  room  for  question 
that  a  grant  of  land,   eo  nomine,  will  carry  buildings  and 
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fences,  than  there  is  that  it  will  carry  growing  trees  and  herb- 
age upon,  or  mines  and  quarries  in  the  ground.'' 

The  cases  relied  upon  to  take  this  case  out  of  this  well- 
recognized  and  firmly-established  rule  of  law,  do  not  apply  to 
the  facts  as  proren  on  the  trial  of  this  action. 

In  the  first  place,  it  was  not  established  that  this  building 
was  erected  upon  any  agreement  between  Vroman  and  the  then 
owners  of  the  fee  of  the  land,  that  it  was  to  be  considered 
strictly  a  personal  chattel.  Second,  it  was  not  proven  that  the 
building  was  erected  by  a  tenant,  for  the  purposes  of  his  trade 
and  business,  or  that  the  relation  of  landlord  and  tenant  ever 
existed  between  Vroman  and  the  defendants'  grantors,  or  be- 
tween them  and  the  plaintiff.  The  first  proposition  was  neces- 
sary to  be  established  to  make  applicable  the  doctrine  of  the  case 
of  Smith  V.  Benson,  1  HiUy  176.  In  that  case,  Co  wen,  J.,  said : 
'^Thus  both  parties  agreed  to  consider  it  (the  building  in 
question)  as  in  a  state  of  severance  from  the  freehold ;  and  no 
one  had  ever  thought  of  its  being  so  fixed  as  to  be  irremovable. 
Prima  fadey  such  a  building  would  be  a  fixture,  and  would 
not  be  removable.  The  legal  effect  of  putting  it  on  another's 
land  would  be  to  make  it  a  part  of  the  freehold.  But  the 
parties  concerned  may  control  the  legal  effect  of  any  transac- 
tion between  them  by  an  express  agreement  They  have  in 
effect  stipulated  that  the  placing  this  building  on  the  ground 
should  work  nothing  more  toward  changing  its  nature  than  if 
it  had  been  the  loose  timber  of  the  house,  instead  of  the  house 
itselC  The  law  often  implies  an  agreement  of  nearly  the  same 
character  from  the  relation  of  lessor  and  lessee,  or  tenant  and 
remainder-man  ;  and  surely,  the  parties  may,  by  express  agree- 
ment, do  the  same  thing,  and  even  more." 

Equally  inapplicable  is  the  doctrine  of  Ombony  v,  Jones,  19 
N.  Y.  234,  as  the  second  proposition  above  stated  was  not  es- 
tablished by  proof.  The  rule  to  be  gathered  from  the  case  is 
there  stated  thus  by  Judge  Gboyeb  :  ^^  That  a  tenant  may  re- 
move, during  his  term,  all  erections  made  by  him  for  the  pur- 
pose of  trade  that  can  be  removed  without  injury  to  tie  land, 
or  something  attached  thereto." 

But  in  the  case  at  bar  no  tenant  sought  to  exercise  such 
right  during  his  term.    There  is  an  utter  failure  to  establish 
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the  first  foundation  for  invoking  the  aid  of  snch  a  principle, 
viz :  that  the  relation  of  tenant  at  any  time  existed.  When 
that  fact  was  proTen,  it  then  would  have  been  needful  to  show 
that  the  bailding  in  question  was  erected  by  the  tenant  for  the 
purposes  of  trade  or  his  business,  and  that  he  exercised  his 
right  of  remoTul  during  his  term* 

Upon  the  facts  proven  upon  this  trial,  there  can  be  no  doubt 
that  the  defendants  were  the  owners  of  the  building  in  contro- 
versyy  and  it  follows- that  the  plaintiff  is  not  entitled  to  recover 
its  value.  The  learned  judge  erred  in  charging  the  jury  that, 
as  a  matter  of  law  upon  the  &cts  proven,  the  plaiutilT  was  en- 
titled to  recover. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event 

Paekeb,  J. — If  the  building  in  question  is  to  be  deemed  to 
have  been  a  part  of  the  realty,  the  plaintiff  was  not  entitled  to 
recover  for  its  appropriation  by  the  defendants. 

It  is  undisputed  that  Vroman,  who  built  it,  was  not  the 
owner  of  the  land  on  which  it  was  built,  either  in  fee  or  as  a 
tenant  for  life  or  years ;  nor  is  there  any  evidence  tending  to 
show  that  he  built  it  pursuant  to  any  agreement  or  under- 
standing  whatever  with  the  owner  of  the  land.  So  far  as  ap- 
pears, he  was  a  trespasser  in  erecting  it  upon  the  land  where  it 
was  placed. 

Under  this  state  of  facts,  there  can  be  no  doubt  that  it  be- 
came, when  erected,  a  part  of  the  land  on  which  it  was  erected, 
and  thenceforth  real  and  not  personal  estate.  Smith  v.  Benson,  1 
Hill,  176 ;  Miller  v.  Plumb,  6  Cow.  CCS ;  Ford  v.  Cobb,  20  N. 
Y.  344 ;  Murdock  v.  Gifford,  18  Id.  28 ;  Snedeker  v.  Warring, 
12  N.  Y.  (2  Kern.)  170 ;  Ombony  v.  Jones,  19  N.  Y.  234.  It 
was  sufiBciently fixed  to  the  freehold.  Smith  v.  Benson,  supra; 
Goodrich  V.  Jones,  2  Hilly  142 ;  Bishop  v.  Bishop,  11  N.  Y. 
123 ;  Mott  V.  Palmer,  1  K  Y.  (1  Comst.)  564. 

There  can  be  no  doubt  that  as  between  vendor  and  vendee  it 
would  be  held  to  be  real  estate,  and  pass  by  the  deed  of  the 
land.    The  same  rule  must  apply  as  between  these  parties. 

Nothing  occurred  after  the  erection  that  changed  the  prop- 
erty from  real  to  personal.     All  that  the  plaintiff  swears  to  in 
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reference  to  his  interriew  with  defendant  Heed,  comes  far  short 
of  producing  sneh  effect  It  may  be  said  that  it  shows  an  ad- 
mission that  plaintiff  was  entitled  to  pay  for  the  bailding.  If 
any  admission  is  shown,  it  is  not  that  plaintiff  was  entitled  to 
pay  from  defendants,  but  from  their  grantors,  which  was 
equivalent  to  a  claim  of  ownership,  as  between  defendants  and 
snch  grantors. 

What  the  plaintiff  says  he  told  Luman  Beed  in  regard  to  bis 
conyersation  with  John  Reed,  is  no  evidence  of  snch  conversa- 
tion with  John,  for  he  does  not  testify  that  he  said  it 

I  am  unable  to  see  any  legal  ground  to  recover,  and  am  of 
the  opinion  that  the  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered. 


All  the  judges  concurred,  except  Porteb^  J. 
Judgment  reversed,  and  new  trial  ordered* 


BICKERSON  t;  RAEDER 

December,  1864« 

The  buyer  of  a  chattel  wbicli  was  mortgaged  delivered  to  the  mortgagee 
a  part  of  the  consideration  of  tlie  sale,  upon  an  nnderstanding  between 
all  parties  that  tlie  latter  should  relinquish  his  claim  on  the  chattel 
and  look  to  the  mortgagor  for  the  balance  due  on  the  mortgage. 
MM,  that  though  he  gave  no  formal  discharge,  he  could  not  after- 
wards enforce  the  mortgage  against  the  buyer  of  the  chattel. 

Wildey  Rickerson  sued  Paul  Raeder,  in  a  justice's  court,  to 
recover  the  value  of  a  colt  and  a  rope  baiter,  which  the  plain- 
tiff alleged  had  been  taken  from  him  by  the  defendant  De- 
fendant set  up  title  under  a  chattel  mortgage;  which  plaintiff 
in  reply  claimed  had  been  paid. 

On  the  trial  the  following  facts  appeared :  One  Herman 
Heinick,  who  was  the  original  owner  of  the  colt,  had  mortgaged 
it  to  the  defendant  to  secure  the  payment  of  eighty  dollars. 
This  mortgage,  which  contained  a  power  under  which  the  de- 
fendant had  seized  the  colt,  was  duly  filed.  The  plaintiff  wish- 
ing to  purchase  the  property  in  question,  which  had  continued 
in  the  possession  of  the  mortgagor,  an  arrangement  was  made 
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between  the  mortgagor  and  mortgagee,  by  which,  in  considera- 
tion of  receiying  six  dollars  in  money,  the  release  of  ten  dollars 
which  he  owed  the  mortgagor,  and  the  note  of  Asa  Johnson 
for  fifty  dollars,  which  belonged  to  plaintiff,  he  agreed  to  release 
the  colt  from  the  mortgage  in  a  day  or  two,  and  let  the  plain- 
tiff haye  him,  and  look  to  Heinick  for  the  balance  of  the  mort- 
gage money.  Eyidence  was  adduced  to  show  that  the  note  was 
worth  far  less  than  the  sum  due  on  its  face,  and  that  the  plain- 
tiff and  Heinick  were  both  aware  of  this  when  the  bargain  was 
made,  and  had  made  false  representations  to  the  defendant  to 
induce  him  to  take  the  note  in  payment  It  was  proyed  that 
the  plaintiff  had  actual  notice  of  the  mortgage,  and  that  the 
mortgagee  knew  at  the  time  of  the  payment  that  the  plaintiff 
was  going  to  buy  the  colt  In  the  justice^s  court  the  plaintiff 
had  a  judgment  for  ninety  dollars,  which  was  afElrmed  by  the 
county  court 

The  supreme  courts  at  general  term,  howeyer,  on  appeal,  held 
that  the  lien  of  the  mortgage  had  not  been  actually  released, 
and  that  so  long  as  there  was  anything  unpaid  the  lien  re- 
mained in  full  force,  and  the  defendant  might  take  possession 
of  the  property.    Plaintiff  appealed  to  tiiis  court 

Lyman  Tremain,  for  plaintiff,  appellant 

S.  A.  GivenSf  for  defendant,  respondent ; — Cited  Butler  i?. 
Miller,  1  2i.  T.  496;  Fox  v.  Bums,  12  Barb.  677;  Stuart  v. 
Taylor,  7  How.  Pr.  251 ;  Eich  v.  Milk,  20  Barb.  616 ;  Mattison 
V.  Baucus,  1  JSr.  F.  295 ;  Vail  v.  Poster,  4  Id.  312. 

By  the  Coubt.— T.  A.  Johnson,  J.— In  the  action  before 
the  justice,  the  defendant  justified  the  taking  and  selling  the 
colt  under  his  chattel  mortgage. 

The  plaintiff's  answer  to  this  defense  was,  that  the  defend- 
ant had  receiyed  payment  of  the  amount  due  on  the  mortgage, 
except  fiye  dollars  and  the  interest,  and  that  he  had  agreed  to 
discharge  the  mortgage  for  the  residue,  and  look  to  the  mort- 
gagor for  such  residue.  The  alleged  payment  consisted  of  a 
note  of  hand  for  fifty  dollars,  agaiust  one  Johnson,  six  dollars 
in  money,  and  a  credit  of  ten  dollars  on  book  account  by  the 
mortgagor.    The  evidence  tends  to  show  that  the  defendant 
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agreed  to  release  the  colt  from  the  mortgage  in  a  day  or  two 
after  the  payment^  bat  never  did  so.  The  note  belonged  to  the 
plaintiff,  who  let  the  mortgagor  take  it,  to  apply  on  the  mort- 
gage, and  toward  the  purchase  price  of  the  colt  The  defend- 
ant had  notice  when  he  took  the  note,  that  the  mortgagor  was 
about  to  sell  the  colt  to  the  plaintiffl  The  plaintiff  knew  of 
the  existence  of  the  mortgage,  which  was  duly  filed.  The  de- 
fendant, instead  of  discharging  the  mortgage,  returned  the  fifty 
dollar  note  to  the  mortgagor  from  whom  he  received  it,  within 
a  few  days  after  the  same  was  transferred  to  him.  The  evidence 
tends  to  show  that  the  plaintiff  bought  the  colt,  and  paid  the 
mortgagor  for  it,  after  the  alleged  agreement  to  discharge  the 
mortgage,  the  price  of  ninety  dollars,  including  the  Johnson 
note.  The  action  seems  to  have  been  tried  before  the  justice, 
upon  the  assumption  that  the  note  was  in  fact  of  little  or  no 
value.  The  questions  which  appear  to  have  been  principally 
litigated  before  the  justice  were,  the  agreement  on  the  part  of 
the  defendant  to  discharge  the  mortgage,  and  the  fraud  on  the 
part  of  the  mortgagor,  when  he  turned  out  the  note  in  repre- 
senting it  to  be  good  as  cash.  The  plaintiff  obtained  a  verdict 
for  the  value  of  the  colt 

It  must  be  presumed,  I  think,  that  the  jury  passed  upon  the 
question  of  the  fraud  in  turning  out  the  note  against  the  de- 
fendant. Otherwise  they  could  not  have  rendered  their  verdict 
against  him.  This  being  the  case,  their  verdict  in  favor  of  the 
plaintiff  for  the  value  of  the  colt,  was,  I  think,  clearly  right 
Upon  this  hypothesis  the  defendant,  knowing  that  the  plaintiff 
was  about  to  purchase  the  animal  of  the  mortgagor,  provided 
he  could  have  the  note  applied  in  payment,  agreed  to  take  this 
note  belonging  to  the  plaintiff  and  relinquish  the  claim  of  his 
mortgage  upon  the  colt  and  look  to  his  debtor  personally  for 
the  small  balance  remaining  unpaid.  The  plaintiff  then  buys 
the  colt,  being  informed  that  the  claim  of  the  mortgage  is  by 
agreement  to  be  relinquished,  and  pays  the  fall  price,  including 
the  note,  which  the  defendant  has  already  taken.  After  this  it 
seems  to  me  the  defendant  should  not  be  allowed  to  enforce  his 
mortgage  for  any  amount  against  the  plaintiff,  purchasing  in 
good  faith.  The  plaintiff  in  fact  paid  a  part  of  the  mortgage, 
which  he  was  under  no  legal  obligation  to  pay,  and  the  agree- 


COURT  OP  APPEALS.  63 


Bider  v.  Powell. 


ment  to  discharge^  as  respects  him^  had  certainly  a  good  con- 
sideration to  support  it  The  defendant  having  consented  in 
effect  that  the  mortgagors  might  seU  the  colt  discharged  from 
the  lien  of  the  mortgage,  and  received  a  portion  of  his  pay 
from  the  purchaser  as  a  consideration  of  his  agreement,  ought 
not  to  be  permitted  now  to  turn  round  and  enforce  the  mort- 
gage against  such  purchaser.  It  is  the  same  in  principle  as 
though  the  defendant  had  sold  the  colt  himself  to  the  plaintiff. 
It  is  no  answer  to  say  that  the  defendant  did  not  in  fact  dis- 
charge the  lien  of  his  mortgage  according  to  his  agreement. 
He  was  bound  to  do  so,  and  if  other  rights  have  intervened  on 
the  faith  of  his  agreement,  they  must  be  protected.  The 
plaintiff  under  the  circumstances  took  the  colt  free  from  all 
claims  of  the  defendant  and  discharged  from  the  mortgage. 
The  law  effectuated  the  discharge,  without  any  act  on  the  part 
of  the  defendant,  the  moment  the  sale  was  completed  accord- 
ing to  the  agreement. 

Although  we  may  not  be  satisfied  entirely  with  the  verdict 
of  the  jury,  still  there  was  evidence  tending  to  the  conclusion 
at  which  they  qrrived,  and  a  court  of  review  has  no  right  to 
interfere  with  the  finding  in  such  a  case.  I  am  of  the  opmion, 
therefore,  that  the  judgment  of  the  supreme  court  was  errone- 
ous and  should  be  reversed,  and  that  of  the  county  court  and 
of  the  justice  affirmed. 

All  the  judges  concurred,  except  Wright,  J.,  who  was 
absent 

Judgment  of  supreme  court  reversed,  and  judgment  of 
county  court  and  justice  affirmed,  with  costs. 


EIDEE  V.  POWELL. 

December,  1863. 

A  eonrt  of  equity  may  reform  a  written  contract,  upon  parol  evidence  of 
fraud  or  miotake,  altbougli  the  contract  be  one  which  the  statute  of 
fraudfl  requires  to  be  in  writing.* 

It  seems,  that  the  mistake  must  be  mutual,  or  fraud  be  shown.f 

*  See  also  Prior  v.  Williams,  vol.  8  of  this  series,  p.  622. 

f  This  point,  upon  which  a  majority  of  the  judges  were  understood  to 
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George  Eider— or  Reider — (for  whom,  on  his  death  pending 
the  suit,  Paul  and  Barbara  Bider,  administrators,  were  substi- 
tuted), brought  this  action  against  William  D.  Powell,  to  com- 
pel specific  performance  of  a  parol  contract  made  by  defendant 
to  give  a  bond  and  mortgage,  or  to  have  a  bond  and  mortgage 
which  he  had  given  under  the  contract  reformed,  so  as  to  con- 
form to  the  parol  contract  between  the  parties  under  which  it 
was  aDeged  they  were  given. 

Plaintiff  alleged  that  he  sold  a  farm  to  defendant,  the  con- 
tract.providing  that  to  secure  a  balance  of  the  purchase  money 
plaintiff  was  to  receive  a  bond  and  mortgage  for  three  thou- 
sand dollars,  payable  in  ten  annual  installments  of  three  hun- 
dred dollars,  with  interest  each  year  on  the  sum  unpaid;  that 
defendant,  with  intent  to  defraud  plaintiff  and  take  advantage 
of  his  ignorance  of  the  language,  procured  him  to  become  in- 
toxicated and  thereby  induced  him  to  accept  a  bond  and  mort- 
gage which  otipulated  to  pay  interest  only  on  each  annual  in- 
stallment as  it  became  due,  but  with  no  provision  for  the  pay- 
ment of  interest  on  the  whole  principal  remaining  unpaid  at 
the  time  of  the  payment  of  such  annual  installments,  thus  de- 
frauding him  out  of  a  large  amount  of  interest. 

The  judge  before  whom  the  cause  was  tried  without  a  jury, 
found  only  the  single  fact,  that  there  was  ^^  a  clear  mistake  on 
the  part  of  the  plaintiff"  as  to  the  interest  he  was  to  receive 
by  the  bond  and  mortgage ;  and  decided  that  as  matter  of  law, 
he  was  entitled  to  have  his  mistake  coiTected,  and  the  bond 
and  mortgage  amended  or  modified,  so  that  he  should  recover 
annual  interest  on  the  whole  sum  unpaid,  and  directed  a  judg- 
ment accordingly. 

The  judgment  was  aflBlrmed  by  the  court  at  general  term ; 
and  the  defendant  appealed. 


Amxisa  J.  Parker^  for  defendant,  appellant. 
James  B.  Ohiej/,  for  plaintiffs,  respondents. 


agree,  bat  whicli  was  not  expressly  passed  on,  was  subsequentlj  deter* 
mined  in  Nevins  «.  Dunlap,  83  JV.  Y,  676,  and  Story «.  Conger,  86  Id. 
663  ;  and  see  Botsford  v.  McLean^  45  Barb,  473. 
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Balcom,  J. — Eider  and  wife  conveyed  the  farm  to  the  de- 
fendant^  and  he  took  possession  of  it  and  also  of  the  personal 
property  he  purchased  with  it.    He  paid  Eider  eleven  hundred 
dollars  in  cash,  and  gave  him  an  indorsed  note  for  live  hun- 
dred dollars  in  part  payment  of  the  purchase  money.    The  oral 
contract  therefore  was  so  far  performed  as  to  relieve  it  from  the 
operation  of  the  statute  of  frauds;  and  the  defendant  could 
not  retain  the  farm  and  personal  property  without  giving  Eider 
such  a  hond  and  mortgage  as  their  oral  contract  called  for,  un- 
less the  fact  that  there  was  no  fraud  or  mistake  on  the  part  of 
the  defendant,  as  to  the  terms  of  the  hond  and  mortgage  he 
gave  to  Eider,  justified  him  in  so  doing. 

PABSONSsays:  "The  question  has  often  come  hefore  our 
courts,  whether  oral  evidence  can  be  received  to  show  the  mis- 
take (in  a  written  contract),  and  thereby  make  it  in  fact  a  new 
contract,  when  an  oral  contract  would  be  void  or  not  enforce- 
able by  the  statute  of  frauds.  The  course  of  adjudication  is 
not  uniform  on  this  point.  But  while  it  cannot  be  denied  that 
numerous  authorities  support  a  disregard  of  the  statute  in 
such  cases,  others  maintain  its  authority."  1  Fars.  on  Cont.  3 
ed.  555.  Justice  Story  puts  the  case,  "where  the  party  plain- 
tiff seeks,  not  to  set  aside  the  agreement,  but  to  enforce  it, 
when  it  is  reformed  and  varied  by  the  parol  evidence;"  and 
then  says :  "  A  very  strong  inclination  of  opinion  has  been  re- 
peatedly expressed  by  the  English  courts,  not  to  decree  a  spe- 
cific performance  in  this  latter  class  of  cases ;  that  is  to  say, 
not  to  admit  parol  evidence  to  establish  a  mistake  in  a  written 
agreement,  and  then  to  enforce  it,  as  varied  and  established  by 
that  evidence.  On  various  occasions  such  relief  has,  under 
snch  circumstances,  been  denied.  But  it  is  extremely  difficult 
to  perctive  the  principle  upon  which  such  decisions  can  be  sup- 
ported, consistently  with  the  acknowledged  exercise  of  juris- 
diction in  the  court  to  reform  written  contracts,  and  to  decree 
relief  thereon.  In  America,  Chancellor  Kent,  after  a  most 
elaborate  consideration  of  the  subject,  has  not  hesitated  to  re- 
ject the  distinction  as  unfounded  in  justice,  and  has  decreed 
relief  to  a  plaintiff,  standing  in  the  precise  predicament"  1 
Story  Eq.  7  ed.  §  161.     Abcheb,  J.,  in  delivering  the  opinion 

of  the  court,  in  Moale  v.  Buchanan,  11   Gill  £  J.  314,  325, 
IV. — 5 
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said:  " Had  the  agreement  been  entircly  by  parol^  and  a  part 
performance,  the  complainant  would  have  been  entitled  to  re- 
lief. Shall  he  be  in  a  worse  situation  by  haying  attempted  to 
reduce  the  whole  agreement  into  the  form  of  a  conyeyance,  if 
he  shall  make  an  omission  in  the  conyeyance,  by  mistake  of 
an  essential  part  of  the  agreement  ?  '*  He  then  answers  this 
interrogatory  in  the  negative,  and  refers  to  the  opinion  of 
Chancellor  Kbn^t,  in  Gillespie  v.  Moon,  2  Johns.  Clu  685,  and 
Keisselbraok  v.  Liyingston,  4  Id,  144. 

A  judgment  was  giyen  in  this  court,  in  De  Peyster  v.  Has- 
brouck,  11  N.  Y.  582,  reforming  a  mortgage  and  enforcing  it 
against  premises  not  originally  embraced  therein. 

The  supreme  court  was  therefore  justified  by  authority  as 
well  as  principle  in  reforming  the  bond  and  mortgage  in  this 
case,  unless  the  fact  that  there  was  no  fraud  or  mistake  on  the 
part  of  the  defendant  in  fixing  their  terras,  or  respecting  their 
terms,  renders  such  decision  erroneous.  The  decision  in  Math- 
ews V.  Terwilliger,  3  Barb,  50,  and  Quick  v.  Stuyyesant,  2 
Paige,  84,  support  this  conclusion  instead  of  militating 
against  it. 

[The  learned  judge  concluded  by  expressing  the  opinion  that 
the  contract  might  be  reformed  without  proof  that  the  mis- 
take was  mutual,  and  therefore  that  the  judgment  should  be 
aflSrmed,  in  which  the  court  did  not  concur.] 

DAyiES,  J.,  concurred  in  this  opinion. 

Wright,  J.  [After  stating  the  facts.] — ^We  can  only  reyiew 
the  case  upon  the  pleadings  and  facts  found  by  the  judge 
and  the  question  is,  whether,  in  a  case  where  a  contract  between 
parties  provides  for  the  performance  of  a  particular  act  by 
them,  such  contract  is  entitled  to  be  reformed,  in  equity,  be- 
cause thei*e  has  been  a  mistake  on  the  part  of  one  of  the  con- 
tracting parties,  as  to  its  terms,  when  such  mistake  is  not 
occasioned  by  any  fraud  practiced  by  the  other  party. 

I  suppose  the  rule  to  be,  that  when  there  is  a  mistake  on  one 
side  (and  not  a  mutual  mistake),  it  may  be  a  ground  for  re- 
scinding a  contract,  or  for  refusing  to  enforce  its  specific  per- 
formance, but  not  a  ground  for  altering  its  terms.    Adams 
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Equity f  171.  A  mistake  by  the  plaintiff  when  he  made  the 
contract,  as  to  the  interest  he  was  to  receiye  on  the  bond  and 
mortgage,  would  not  entitle  him  to  have  the  contract  so  modi- 
fied as  to  conform  to  his  mistaken  impression,  though  it  might 
be  a  reason  for  rescinding  the  contract  on  the  ground  that  the 
minds  of  the  parties  never  met  in  making  it.  In  Lyman  v. 
Fnited  Ins.  Co.,  17  Johns.  376,  Chief  Justice  Spencer  lays 
down  the  true  role  of  law  to  goyem  the  case  (whether  the 
mistake  found  relates  to  the  bargain  or  to  the  taking  of  the 
bond  and  mortgage),  that  ''  before  a  written  contract  can  be 
amended  or  altered  on  the  pretense  of  mistake,  the  proof  must 
be  entirely  clear  that  that  mistake  has  occurred ;  and  secondly, 
that  the  amendment  songht  would  conform  the  contract  to  the 
intention  of  both  parties." 

If  we  were  to  look,  howeyer,  iu  this  case,  beyond  the  find- 
ings of  fact  by  the  court,  it  is  clear  that  the  deed,  bond  and 
mortgage  constituted  the  true  contract,  and  that  all  preyious 
negotiations  were  merged  in  them.  It  would  be  a  violation  of 
iJie  plainest  elementary  principles  to  permit  a  party  who  has 
entered  into  a  written  contract,  to  have  the  written  contract 
altered  so  as  to  conform  to  his  understanding  of  a  preyious 
negotiation,  when  the  opposite  party  understood  it  differently, 
and  as  it  was  set  forth  in  the  written  contract.  The  parol  bar- 
gain was  void  by  the  statute  of  frauds;  neither  possession 
being  taken  under  it  nor  consideration  paid.  It  was  after  the 
deed,  bond  and  mortgage  were  executed  and  delivered,  and 
under  them  that  the  money  was  paid  and  possession  taken. 
The  court  was  asked  in  this  case  not  only  to  enforce  an  agree- 
ment void  by  the  statute,  but  one  that  the  parties  did  not  un- 
derstand alikeu 

The  judgment  of  the  supreme  court  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 

Dekio,  Gh.  J.,  and  Ehott,  J.,  concurred  in  this  opinion. 

BosEKRAKB,  Marvin,  and  H.  B.  Selden,  JJ.,  although  of 
opinion  that  mutual  mistake  or  ifraud  must  exist,  concurred  in 
affirming  the  judgment  on  the  ground  that  one  or  the  other 
must  have  existed  in  this  case  whether  expressly  found  or  not. 

Judgment  affirmed,  with  costs. 
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September,  1867. 

A  deed  of  land  is  not  rendered  invalid  by  the  fact  tiiat  a  consideration  is 
not  paid;  and  where  after  executing  and  delivering  a  deed  to  A., 
without  actaal  payment  of  the  consideration,  the  grantor  executed  a 
second  deed  of  the  same  land  to  B.,  who  had  actual  knowledge  of  the 
prior  deed,  but  recorded  his  deed  before  the  prior  deed  had  been  re- 
corded, and,  after  the  prior  deed  had  been  recorded,  B.  conveyed  the 
land  for  a  valuable  consideration  to  C,  who  had  no  actual  notice  of 
the  prior  deed, — JSM,  that  C.  occupied  no  better  position  than  B.,  and 
that  the  grantees  in  the  first  deed  could  recover  possession  of  the  land. 

Barnard  0.  Ring  and  Charles  H.  Bichardson  sued  Daniel 
Steele  and  Elijah  Smith,  to  recoyer  the  undivided  half  of  four 
acres  of  land.  Both  parties  claimed  title  under  one  Joseph 
Steele,  the  former  owner. 

Joseph  Steele,  on  February  IG,  1852,  executed  a  deed  con- 
yeying  an  undivided  half  of  the  premises  to  the  plaintiffs. 
The  consideration,  the  receipt  of  which  was  acknowledged  in 
the  usual  form  in  the  deed,  was  two  hundred  and  fifty  dollars. 
The  consideration,  however,  was  not  in  fact  paid.  This  deed 
was  not  proved  nor  recorded  until  March  27 ;  and  meanwhile, 
on  March  18,  Joseph  Steele  and  his  wife  executed  and  ac- 
knowledged a  second  deed  conveying  the  premises  to  the  de- 
fendant Daniel  Steele,*  who  was  the  father  of  Joseph.  This 
deed  expressed  in  the  same  form  the  consideration  of  two  hun- 
dred and  fifty  dollars  paid,  and  it  was  recorded  on  March  24, 
three  days  before  the  record  of  the  prior  deed.  Some  years 
later,  Daniel  Steele  conveyed  the  premises  to  the  defendant 
Smith,  in  consideration  of  two  hundred  and  fifty  dollars. 

The  question  litigated  was  whether  the  deed  given  by  Joseph 
to  the  plaintiffs,  or  that  executed  by  him  after  it  but  recorded 
before  it,  to  his  father  Daniel,  took  preference.  The  defendants 
insisted  that  Daniel  Steele  was  a  purchaser  for  value ;  but  the 
court  held  that  the  acknowledgment  of  a  consideration  in  the 
deed  to  him  was  not  sufficient  on  this  point,  and  defendants 
accordingly  gave  parol  evidence  that  the  money  or  a  part  of  it 
was  paid. 
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The  plaintiflTs  then  gave  evidence  tending  to  prove  that 
Daniel  Steele  had  notice  of  the  plaintiffs'  purchttee  prior  to  his 
purchase  from  Joseph.  The  defendants  gave  some  evidence 
tending  to  contradict  this,  and  also  offered  to  prove  that  Smith 
paid  the  consideration  mentioned  in  his  deed  from  Daniel 
Steele  without  any  actual  notice  of  the  deed  to  the  plaintiffs. 
This  offer  the  court  excluded,  and  the  juiy  foand  for  the 
plaintiffs. 

Tlie  supreme  couti,  at  general  term,  on  appeal  from  the  jndg* 
menty  reviewed  the  question  whether  a  subsequent  conveyance 
expressing  a  sufficient  consideration  and  acknowledging  its 
payment,  can  be  deemed  sufficient  evidence  of  a  purchase  for 
value  to  defeat  a  title  claimed  by  another  grantee  under  a 
prior  unrecorded  deed ;  citing  Broom  Leg.  Max.  432 ;  Oow.  £ 
H.  Notes^  641 ;  Warren  v.  Pierce,  3  Wend.  397 ;  Sherman  v. 
Crosby,  11  Johns.  70 ;  Holliday  v.  Littlepace ;  2  Munf.  316 ; 
Judson  V.  McChes9ey,  7  Cow.  360 ;  Kipp  v.  Denniston,  4  Johns. 
24;  Sheppard  v.  Little,  14  Id.  210;  Tahlheimer  v.  Brincker- 
hoff,  6  Cow.  90 ;  and  while,  on  the  authority  of  these  cases, 
doubting  the  rule  laid  down  in  Wood  t;.  Ghapin,  13  N.  Y.  (3 
Kern.)  509,  the  court,  yielding  to  the  authority  of  that  deci- 
sion,  conceded  that  the  deed  would  be  evidence ;  but  being  of 
opinion  that  the  defendants  had  not  been  prejudiced  by  the 
erroneous  ruling  on  this  point,  since  they  had  given  other  evi- 
dence of  the  payment  of  the  consideration,  the  error  was  not 
ground  for  a  new  triaL    Defendants  appealed. 

Wm>.  H.  OreenSy  for  defendants,  appellants ; — ^Cit^d  14  Mass. 
291 ;  17  N.  Y.  469,  473 ;  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
(4  Sdd.)  271 ;  affirming  4  Sandf.  565 ;  3  Sandf.  Ch.  192 ;  2 
Barh.  151 ;  4  Edw.  329,  note ;  Jackson  v.  Post,  15  Wend.  588; 
Wood  V.  Chapin,  13  iV.  F.  (3  Kern.)  509 ;  1  Bari.  Ch.  105 ;  1 
Johns.  Ch.  566;  2  Id.  15;  1  Cow.  622;  7  Id.  65,  265;  Steel  v. 
Steel,  4  Allen  {Mass.)  417. 

L.  W.  Thayer  J  for  plaintiffs,  respondents; — Cited  1  Wend. 
108 ;  Steward  v.  Biddlecum,  2  N.  Y.  (2  Comst.)  103 ;  Herd  v. 
Lodge,  20  Pick.  53 ;  Hyland  v.  Shearman,  2  E.  D.  Smith,  239 ; 
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Breidert  v.  Vincent,  1  /A  642 ;  McCotter  v.  Hooker,  8  N.  T. 
(4  sad.)  497.' 

By  the  Coitbt.— Pobteb,  J.— The  eflTect  of  the  deed  to 
Ring  and  Bichardson  was  to  inyest  them  with  title  to  an  un- 
divided half  of  the  premises.  By  accepting  the  grant  they  be- 
came liable  for  the  agreed  price ;  and  the  yalidity  of  the 
transfer  was  not  a£Eected  by  the  non-payment  at  the  time  of 
the  purchase  money.  Bamum  v.  Ohilds,  1  Sandf.  58 ;  Meriam 
i;.  Harsen,  2  Sarb,  CJu  232.  The  subsequent  conyeyance  of  the 
premises  by  the  grantor  to  his  father,  was  a  fraud  upon  the 
rights  of  the  previous  grantees.  Through  their  neglect  to  put 
on  record  the  evidence  of  their  title,  and  the  superior  vigilance 
of  the  defendant  Steele,  the  deed  of  the  latter  would  have  ac- 
quired priority,  if  he  had  bought  without  notice  of  the  antece- 
dent grant  1  S.  &  756,  §  1.  He  paid  a  valuable  considera- 
tion ;  but  as  he  did  so  with  knowledge  of  the  previous  convey- 
ance, he  was  not  a  purchaser  in  good  faith,  and  cannot  claim 
the  protection  of  the  recording  act  The  defendant  Smith 
occupies  no  better  position.  He  is  chargeable  with  constructive 
notice  of  the  deed  under  which  the  plaintifb  claim,  as  it  was 
recorded  before  he  miide  his  purchase.  Van  Bensselaer  v.  Glark^ 
17  Wend.  25 ;  Jackson  t;.  Post,  15  Id.  688. 

It  is  Tumecessary  to  consider  the  question  whether  a  mere  re* 
cital  by  one  who  has  previously  parted  with  his  title,  that  he 
has  received  value  IVom  a  subsequent  purchaser,  is  evidence  of 
that  fact  as  against  the  previous  grantee ;  for  in  this  case  the 
proof  is  clear  that  Steele  was  a  purchaser  for  value,  but  with 
full  notice  of  the  plaintifiEs'  right& 

The  record  discloses  no  error  prejudicial  to  the  defendants, 
and  the  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurred,  except  Bockbs,  J.,  absent 
Judgment  affirmed,  with  costs. 
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EOBBINS  V.  DILLATE. 

Jane,  1866. 

Afflnnin^  38  Bmt,  77. 

A  loan,  at  the  fall  lawful  rate  of  interest,  made  in  bills  wbich  were  at 
tlie  time  unbankable,  and  depreciated  one  per  cent,  below  par,  bat  w^re 
current  at  par  in  ordinary  transactions  among  individaals,  and  were 
not  proven  to  have  been  originallj  received  by  the  lender,  nor  to  have 
been  passed  by  the  borrower,  below  par,  is  not  necessarily  asarioas ; 
bat  the  question  is  one  of  intent,  and  must  be  submitted  to  the  jury. 

Amos  and  Eli  Bobbing  sned  Stephen  D.  and  H.  A.  Dillaye, 
in  the  supreme  court,  on  promissory  notes  made  by  Stephen, 
and  indorsed  by  H.  A.  Dillaye,  to  S.  Leland  &  Co. 

The  maker,  a  resident  of  Syracuse,  N.  Y.,  applied  to  the 
Lelands,  of  New  York  city,  for  a  loan,  and  it  was  agreed  be- 
tween them  that  the  Lclands  should  discount  his  notes,  paying 
him  the  amount,  however,  in  bills  of  the  Valley  Bank  of 
Hagerstown,  Md.,  in  which  they  were  interested,  and  from 
which  they  obtained  the  bills  by  ordinary  discount  of  their 
notes ;  and  that  he  should  give  the  bills  a  circulation.  The 
bills  furnished  him  were  marked  so  as  to  show  the  period  of 
circulation.  These  bills,  although  current  at  par  in  ordinary 
transactions,  were  th^n  at  a  discount,  in  Kew  York,  of  one  per 
cent.,  and  were  not  received  or  paid  out  by  New  York  city  banks. 
The  Lelands  had  an  arrangement  with  a  broker  in  Wall-street, 
who  redeemed  them  at  one  per  cent  discount,  and  shared  it  with 
them  in  the  proportion  of  one-fourth  to  him,  and  three-fourths 
to  them.  Under  this  arrangement,  he  redeemed  and  returned  to 
them  from  two  thousand  to  four  thousand  dollars  daily. 

Dillaye's  notes  were  discounted  at  the  full  lawful  rate  of  in- 
terest, seven  per  cent  He  paid  out  the  bills  in  his  business ; 
and  it  did  not  appear  that  Leland  originally  received  the  bills 
from  the  bank  at  less  than  par,  nor  that  Dillaye  passed  them  at 
less  than  par.  Leland  testified  that  nothing  was  said  about  in- 
terest in  making  the  loan,  nor  had  he  any  intent  to  secure 
asnrious  interest ;  and  that  Dillaye,  in  applying  for  the  loan, 
said  these  bills  would  answer  his  purpose  perfectly  welL 
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Among  other  things^  plaintiffs  asked  the  judge  to  charge, 
"that  there  could  be  no  usury,  unless  there  was  a  corrupt 
agreement,  mtentionally,  to  get  more  than  seven  per  cent,  for 
the  use  of  the  money ;  '*  but  he  refused  so  to  charge,  except 
with  the  qualification,  "that  if  the  parties  made  such  an 
agreement  as  they  intended  to  make,  and  by  it  the  lender  re- 
ceived, and  the  borrower  paid  more  than  seven  per  cent,  the 
transaction  was  usurious,  although  the  parties  had  no  inten- 
tion of  violating  the  usury  laws."  He  also  charged,  "  that  if 
the  notes  in  suit  were  given  under  an  arrangment  that  they 
were  for  the  bills  of  the  Valley  Bank,  at  par,  when  they  wore 
known  to  be  at  a  discount,  then  the  jury  must  find  for  the  de- 
fendants." ..."  If  Ticland  made  such  an  agreement  as 
he  intended  to  make,  and  the  effect  of  it  was  that  he  would 
get  more  than  seven  per  cent,  for  the  use  of  his  money,  the 
transaction  was  usurious,  though  he  may  not  have  intended  to 
get  more  than  seven  per  cent." 

Due  exceptions  were  taken.    The  jury  found  for  defendants. 

The  supreme  court,  after  judgment,  granted  a  new  trial,  on 
the  ground  that  the  transaction  was  not  necessarily  usurious 
(citing  Bank  of  U.  S.  v,  Waggener,  9  PeL  378;  Codd  v.  Rath- 
bone,  19  N.  Y.  37 ;  Slosson  v.  Duff,  1  Barb.  432) ;  and  that  the 
question  whether  there  was  an  intent  to  violate  the  usury  law, 
should  have  been  left  to  the  jury.  Reported  in  33  Barb,  ??• 
Plaintiff  appealed,  stipulating  to  submit  lo  judgment  absolute, 
if  the  order  should  be  affirmed. 

William  Tracy,  for  plaintiffs,  appellants. 

•    B.  O.  Ilitchings,  for  defendants,  respondents. 

The  Couet  affirmed  the  order,  Da  vies,  Ch.  J.,  citing  Stuart 
V.  Mechanics'  &  Farmers'  Bank,  19  Johns.  49G,  as  decisive  in 
favor  of  the  plaintiffs'  position  that  the  question  should  have 
been  submitted  to  the  jury.  See  also  Bank  of  Utica  v.  Wager, 
2  Cow.  712,  769;  Flower  v.  Edwards,  Cowp.  112;  Auriol  v. 
Thomas,  2  Term  R.  52;  Winch  v.  Fenn,  Id.  note  c.  And  i:i 
this  the  other  judges  concurred,  except  Peckha.^^,  J., — who 
was  of  opinion  that  the  case  was  distinguishable  from  Stuart 
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V.  Mechanics'  &  Farmers'  Bank  (above),  and  from  Thomas  v. 
Murray,  32  K  Y.  605,— and  except  J.  C.  Smith  and  Moegax, 
J  J.,  who  did  not  vote. 

Order  aflBrmed,  and  judgment  absolute  for  plaintiffs,  with 
direction  that  the  supreme  court  ascertain  and  render  judg- 
ment for  damages,  with  costs. 


EOBIE  V.  SEDGWICK. 

March,  1868. 
Affirming  85  Bar^.  819. 

Ab  against  a  simple  trespasser,  the  facts  that  the  plaintiffs  have  acted  as 
trustees  of  a  school  district,  and  their  predecessors  had  been  for  years 
in  poEsesssion  as  such,  of  the  school-house,  is  sufficient  evidence  of 
their  incorporation. 

A  trespasser  cannot  defend  an  action  brought  by  one  in  possession  of 
land,  claiming  to  be  owner,  by  alleging  a  breach  of  a  condition  in  the 
deed  under  which  plaintiffs  claim. 

Rsuben  Robie,  and  two  others,  trustees  of  school  district  No. 
5,  in  the  town  of  Bath,  brought  an  action  in  the  nature  of 
ejectment,  in  the  supreme  court,  against  William  Sedgwick 
and  Richard  Hardenbrook,  to  recover  possession  of  the  school- 
house  lot. 

After  many  years'  occupation  the  school-house  was  burned 
down,  and  an  owner  of  adjoining  ground  extended  his  fence  so 
as  to  include  the  lot,  and  two  years  afterward  sold  the  whole 
inclosure  to  third  persons,  aud  defendants  obtained  possession 
under  a  contract  with  them  for  the  purchase  of  the  property. 

It  was  proved  on  the  trial,  in  addition  to  these  facts,  that 
school  meetings  had  been  held  in  the  house,  that  trustees  were 
elected,  school-houses  were  erected,  and  all  the  business  con- 
nected with  a  school  district  was  transacted  by  the  district, 
from  1819  down  to  the  time  of  the  trial. 

The  plaintiffs  proved,  by  two  of  the  trustees,  that  no  records 
of  the  school  district,  previous  to  1846,  could  be  found ;  and 
the  records  of  the  district,  from  1846  to  the  time  of  the  trial. 
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were  offered  in  evidence,  from  which  it  appeared  the  plaintiffs 
were  trustees  of  the  district,  and  it  was  admitted  by  defend- 
ants' counsel  that  plaintiffs  wei*e  acting  as  trustees  of  the  dis- 
trict when  this  action  was  commenced. 

The  plaintiffs  then  gave  in  evidence  a  deed,  dated  December 
29,  1S12,  from  Henry  A.  Townsend  and  others,  to  four  per- 
sons, "  Trustees  of  Bath  School,'^  for  the  premises  in  question, 
with  habendum  clause  to  them  and  their  successors  in  olSce 
forever,  with  covenant  of  warrantee;  and  proved  that  the 
premises  described  in  the  deed  were  the  same  mentioned  in  the 
complaint. 

Defendant  moved  for  nonsuit,  which  was  denied,  and  they 
excepted.  The  defendants  then  gave  in  evidence  a  quit-claim 
deed,  dated  October  8, 1824,  from  Henry  A.  Townsend  to  the 
trustees  of  the  school  district,  of  the  premises  in  question, 
containing  a  clause  that  the  premises  should  be  forever  used 
for  the  purpose  of  a  school-house. 

The  plaintiffs  recovered ;  and  defendants  appealed. 

Francis  Eernan,  for  defendants,  appellants ; — Insisted  that 
the  evidence  wholly  failed  to  prove  title,  incorporation  or  pos- 
session. 

D.  Rumsey^  for  plaintiffs,  respondents. 

By  the  Coubt. — Hunt,  Ch.  J. — ^The  first  objection  to  the 
recovery  in  this  case  is  based  upon  the  allegation  that  the 
plaintiffs  have  not  shown  themselves  to  be  a  corporation.  It 
was  admitted  upon  the  trial,  by  the  defendants'  counsel,  that 
when  this  action  was  commenced,  the  plaintiffs  were  acting  as 
trustees  of  school  district  number  five.  It  was  found  that  the 
records  of  the  school  district,  prior  to  1846,  could  not  be 
found.  Since  that  period  the  records  show  a  continued  action 
and  succession  of  trustees  of  the  district  No.  6.  The  defend- 
ants themselves  introduce  a  deed  from  Mr.  Townsend,  dated  as 
early  as  the  year  1824,  in  which  a  conveyance  was  made  of  the 
premises  in  question  to  three  persons  designated  as  "  Trus- 
tees of  School  District  No.  6,  in  the  town  of  Bath."  The 
statute  of  April  9,  1795  (3  Gh-eenL  L.  AT.  F.  p.  262),  and  of 
1812  (1  Rev.  L.  1813,  p.  258),  provided  for  the  division  of 
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towns  into  districts,  and  the  election  of  separate  trustees.  The 
deed  of  December  29, 1812,  was  made  to  Dugald  Cameron  and 
others,  « Trustees  of  Bath  School/'  The  deed  of  1824,  as 
already  stated,  was  to  the  ^^  Trustees  of  School  District  No.  5, 
in  the  Town  of  Bath.**  I  think  other  facts  suflBcicntly  show 
that  the  district  has  been  diyided,  and  a  new  corporation,  as 
the  successor  in  part  of  the  old  one,  organized  into  the  district 
termed  No.  5. 

Bearing  in  mind  not  only  the  existence  of  corporations  by 
presumptive  rights,  but  the  statutes  quoted  above,  there  is 
sufficient  ground  for  presuming  the  existence  of  the  corpora- 
tion in  question,  especially  as  against  simple  trespassers. 

It  is  also  objected  that  the  plaintiffs  established  no  title  to 
the  premises. 

The  action  was  commenced  in  February,  1859.  The  defend- 
ants, and  those  under  whom  they  claimed,  had  been  in  posses- 
sion for  about  ten  years,  with  no  pretense  of  title.  It  is  ap- 
parent that  the  plaintiffs  claimed  to  own,  and  actually  occupied 
these  premises,  under  a  claim  of  title,  based  upon  the  deed  of 
1812.  The  deed  of  1824  may  be  fau-ly  assumed  to  have  been 
given  in  aid  of  the  title  under  the  former  deed,  and  was  given 
to  the  trustees  of  this  district  Under  the  title  thus  derived, 
whether  effective  or  insuflBcient,  this  district  occupied  the 
premises,  and  maintained  an  actual  occupation,  until  the  fire 
in  1849.  The  earlier  deed  may  leave  some  doubt  as  to  the 
claim  of  this  particular  district,  as  it  was  made  to  the  trustees 
of  Bath  school,  generally.  The  deed  of  1824,  however,  speci- 
fies this  particular  district,  and  from  that  time  until  1849 — a 
period  of  twenty-five  years — this  same  district  claimed  to  own 
under  this  deed,  and  actually  possessed  the  premises  in  ques- 
tion. 

This  establishes  a  title  in  the  plaintiffs,  and  authorizes  the 
recovery  in  their  behalf. 

The  deed  of  1824  conveys  the  premises  "as  a  site  for  a 
school-house,  and  for  no  other  purpose.'*  If  this  is  a  condi- 
tion, and  if  it  has  been  violated,  that  is  a  matter  of  no  con- 
sequence to  the  defendants.  It  is  between  the  parties  to  the 
deed  or  their  representatives  only.  No  others  can  allege  a 
breach  of  the  condition,  or  take  advantage  of  it.     Trespassers 
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can  acquire  no  right  nnder  such  a  claim,  Welch  v,  Silliman, 
2  Hill,  491.  Whether  the  plaintiffs  acquired  a  title  under  this 
deed,  I  have  not  considered.  As  a  claim  of  ownership,  under 
which  a  possession  for  a  sufficient  length  of  time  will  ripen 
into  a  title,  and  without  reference  to  the  condition,  it  is  un- 
doubtedly ayailable. 
The  judgment  should  be  affirmed,  with  costs. 

• 

All  the  judges  present  concurred. 
Judgment  affirmed,  with  costs. 


EOLKEB  V.  GEEAT  WESTERN  UsTSUEANCL 

COMPANY.  ' 

September,  1860. 
■  BeTenlng  8  Bosw.  832. 

An  ambigaous  policy  of  insurance  is  to  be  construed  liberallj  in  favor  of 
the  insured. 

A  marine  policy,  insuring  A.  &  Co.,  "  on  account  of  whom  it  may  concern 
for  outward  shipments  and  homeward,  to  be  for  account  of  themselves 
an4  to  be  consigned  to  them  by  invoice  and  bill  of  lading/' — Ildd,  on  a 
view  of  the  whole  policy,  not  to  mean  outward  shipments  on  account 
of  whom  it  mJEiy  concern,  and  homeward  Bhipments  only  when  made 
by  invoice  and  bill  of  lading,  and  for  account  of  themselves  ;  but  to 
include  shipments  on  account  of  whom  it  may  concern,  whether  out- 
ward shipments  (approved  by  the  insurers  under  another  clause  of 
the  policy)  or  homeward  shipments  on  account  of  the  insured,  or  home- 
ward shipments  consigned  to  them  on  account  of  whom  it  might 
concern,  by  invoice  and  bill  of  lading. 

The  word  "  consigned  "  implies  agency,  not  ownership  in  the  consignee. 

Under  an  open  policy,  reciting  payment  of  premium  at  a  specified  rate, 
but  providing  that  the  premium  on  each  risk  is  to  be  fixed  at  time  of 
indorsement,  according  to  the  rates  of  the  company  when  the  character 
of  the  vessel  and  time  of  sailing  are  known, — if  the  insured,  on  giving 
timely  notice  of  a  shipment,  state  all  the  facts,  the  circumstance  that 
the  vessel  was  out  of  time  does  not  exonerate  the  insurers  ;  but  it  is 
for  them  to  object  on  that  account,  and  require  the  proportionate 
premium. 

August  Rolker  and  others,  constituting  the  firm  of  Rolker, 
MoUmann  &  Co.,  cued  the  Great  Western  Insurance  Company 
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in  the  New  York  superior  court  on  a  jwlicy  of  marine  msn- 
rance. 

The  material  part  of  the  policy  was  as  follows  :  the  words 
which  were  written  heing  here  indicated  by  italics.  "  By  the 
Great  Western  Insurance  Company,  A.  Rolker^  Mollmann  & 
Co.,  on  account  of  whom  it  may  concern^  for  outward  ship- 
ments and  homeward,  to  he  for  account  of  themselves  and  to  be 
consigned  to  them  by  invoice  and  bill  of  lading.  In  case  of  loss, 
to  be  paid  to  them.^  Do  make  insurance  and  cause  to  be  in- 
sured,  lost  or  not  lost,  at  and  from  N^ew  York,  to  port  or  ports 
in  the  West  Indies,  and  vice  versa.  Also  at  and  from  St.  Do- 
mingo to  Philadelphia  and  Boston.  On  specie  and  merchan- 
dise, or  either,  etc.  .  .  No  outward  shipment  to  be  considered 
insured  until  approved  and  indorsed  on  this  policy  by  this  com- 
pany, •  .  Homeward  shipments  to  be  reported  as  soon  as  as- 
certained. .  .  Also  to  cover  such  other  risks  as  may  be 
approved  and  indorsed  on  this  policy.  .  .  It  is  agreed  that 
this  policy  shall  also  cover  shipments  consigned  to  A.  Rolker, 
Mollmann  £  Co.,  and  addressed  to  Veure  A.  Merentie  &  Co^^ 

The  plaintiffs'  correspondents  at  Port  an  Prince  shipped  a 
quantity  of  coffee  belonging  to  themselyes  by  the  brig  Dela- 
field  of  New  York,  consigning  it  under  invoice  and  bill  of 
lading  to  the  plaintiffs  as  their  factors  for  sale.  The  brig 
sailed  for  New  York,  December  21, 1856.  On  the  Cth  of  Feb- 
ruary following  the  plaintiffs  receiyed  advice  of  the  shipment, 
and  communicated  the  fact  to  the  company,  with  a  request  to 
have  it  entered  as  a  risk  under  the  poUcy,  which,  however,  the 
company  refused  to  do,  but  without  assigning  a  reason. 
The  vessel  was  never  heard  from. 

At  the  trial  the  complaint  was  dismissed,  on  the  ground 
that  the  plaintiffs  were  not  interested  in  the  coffee  shipped  by 
the  Delafield,  otherwise  than  that  the  same  was  coming  under 
consignment  to  them,  and  that  the  policy  did  not  cover  such 
homeward  risk. 

The  superior  court,  at  general  term,  affirmed  the  judg- 
ment on  the  ground  that  the  words  in  the  policy,  "  on  account 
of  whom  it  may  concern/'  applied  only  to  outward  shipments, 
and  that  the  policy  covered  only  such  homeward  shipmcntts  as 
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were  owned  by  Bolker,  Mollmann  &  Go.  The  conrt  did  not 
pass  on  the  question  whether  these  goods  could  be  covered  by 
the  clause  in  relation  to  goods  consigned  to  A.  Bolker,  Moll- 
mann &  Co.,  and  addressed  to  Yeure  A.  Merentie  &  Oo»,  as 
these  goods  were  not  so  addressed. 
Plaintiffs  appealed  to  this  court 

W.  F.  Allerij  for  plaintiffs  appellants. — ^The  fi^  that  the 
ship  had  sailed  on  the  homeward  Toyage  before  the  insurance 
was  effected,  did  not  exclude  the  shipment  from  the  benefit  6f 
the  policy.  Barr  v.  Gibson,  5  Mees  S  W.  390 ;  Paddock  r« 
Franklin  Ins.  Co.,  11  PicL  227  ;  1  PhiU.  on  Ins. 
PI  925,  p.  518,  4  ed. ;  Coggeshall  v.  Am.  Ins.  Go,,  3  Wend. 
283.  The  intention  of  the  parties  is  to  be  sought  in  the  con?- 
tract  itself,  and  effect  is  to  be  given  to  this  intent.  Aquilar  v. 
Bogers,  7  &  i2.  421 ;  Bobertson  v.  French,  4  East  135 ;  Hoff- 
man V.  ^tna  Ins.  Co.,  32  JV.  Y.  405 ;  Goix  v.  Low,  1  Johns. 
Cos.  341 ;  1  Phil,  on  his.  82.  The  whole  policy  must  be  taken 
together.  1  PhiL  on  Ins.  84;  Holmes  v.  Charlestown  Fire 
Ins.  Co.,  10  Mdc  211 ;  Ward  v.  Whitney,  8  N.  T.  442 ;  Norton 
V.  Woodruff,  18  N.  T.  363.  The  policy  is  to  be  construed  most 
strongly  against  the  insurer.  Broom  Leg.  Max.  254,  ei  seg. ; 
Mayor  v.  Isaacs,  6  Mees.  <&  W.  612 ;  Edis  v.  Bury,  6  Bam.  S 
a  433 ;  Maier  v.  Thompson,  4  Scott  N.  R.  104.  The  terms  of 
a  promise  being  doubtful  must  be  construed  in  favor  of  the 
promisee,  especially  in  contracts  of  insurance.  1  PhiL  on  Ins. 
211,  and  case  cited  above ;  Potter  v.  Ont  &  Liv.  Mut  Ins.  Co, 
5  Hill,  149 ;  Black  v.  Bull,  1  M.  £  Rob.  160. 

William  M.  Evarts,  for  defiendants,  respondents. 

By  the  Coubt. — Leokabd,  J. — ^The  question  in  this  case 
turns  upon  the  right  interpretation  of  the  language  of  the 
policy.  The  sentence  occurring  at  the  beginning,  in  which 
the  interests  to  be  covered  are  sought  to  be  described,  is  badly 
constructed,  and  some  alteration  of  punctuation  or  language  is 
necessary  in  order  to  make  it  accurately  express  the  meaning 
which  either  party  seek  to  attach.  Are  the  words  "  and  to  be 
consigned  to  them  by  invoice  and  bill  of  lading,"  to  be  con- 
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Btmed  so  as  to  diminish  or  enlarge  the  remedy  of  the  plaintiffs 
under  the  policy^  in  the  case  of  loss  by  the  perils  insured 
against  on  homeward  shipments  ? 

The  meaning  attached  to  this  sentence  by  the  plaintififs 
requires  it  to  bo  read  as  if  three  separate  kinds  or  description 
of  shipments  were  included,  and  that  it  should  read,  in  effect, 
OS  if  constructed  in  the  following  manner;  '^The  Great 
'Western  Insurance  Company  insure  A.  Bolker,  Mollman  & 
Co.,  on  account  of  whom  it  may  concern,  for  outward  ship* 
ments,  and  homeward  shipments  for  account  of  themselyes, 
and  shipments  consigned  to  them  by  inyoice  and  biU  o( 
lading.'* 

This  reading  maintains  the  punctuation  as  it  occurs  in  the 
policy,  or,  at  least,  requires  no  alteration  in  it,  and  drops  the 
words  *'  to  be,'*  which  are  twice  used  in  the  sentence. 

The  reading  insisted  on  by  the  defendants  requires  a  change 
in  the  punctuation  so  as  to  place  the  comma  after  the  word 
''shipments,"  and  claims  all  that  follows  the  word  ''home- 
ward"  to  have  been  used  as  a  description  or  qualification  of 
the  interests  insured,  and  requiring  such  interests  to  be  for 
account  of  the  plaintiffs,  and  also  to  be  such  as  are  consigned 
to  them  in  a  particular  manner  only,  viz.,  both  by  inroice  and 
bill  of  lading. 

The  latter  reading  confines  the  liability  of  the  company, 
even  in  the  case  of  the  actual  ownership  of  the  shipments  by 
the  plaintifis,  to  the  form  of  the  indicia  of  ownership,  as 
manifested  by  the  bill  of  lading  and  inyoice,  and  makes  the 
words  "to  be  for  account  of  themselves,"  not  only  as  a  quali- 
fication or  description  of  the  **  homeward  shipments,"  but 
also  to  prevent  the  application  of  the  words,  "  on  account  of 
whom  it  may  concern,"  to  any  part  of  the  latter  portion  of 
the  sentence.  It  in  effect  excludes  consignments  to  the  plain- 
tiffs for  sale,  or  of  which  the  plaintiffs  are  nob  the  actual 
owners,  from  the  operation  of  the  policy. 

The  defendants  urge,  as  a  reason  for  the  construction  insisted 
on  by  them,  that,  as  to  outward  shipments,  whether  for  ac- 
count of  the  plaintiffs  or  other  parties,  the  company  retained 
control,  in  its  power  of  approving  or  rejecting  a  shipment, 
while,  as  to  homeward  shipments,  this  power  not  being  re- 
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tained,  it  was  essential  to  limit  the  risks  which  they  were  will- 
ing to  asssame  to  sach  goods  as  were  actually  owned  by  the 
plaintiffs,  and  were  accompanied  by  Certain  indicia. 

It  was  clearly  to  the  defendants'  adyantage  so  to  limit  their 
risk ;  but  the  question  is,  have  they  done  so  ?  The  stipula- 
tion in  the  policy,  that  the  rate  of  two  per  cent  on  the  whole 
sum  of  150,000  which  they  had  been  paid,  was  nominal,  and 
that  the  premium  on  each  risk  was  subject  to  additions  and 
deductions  to  conform  to  the  rates  of  the  company,  when  the 
character  of  the  vessel  and  the  time  of  sailing  should  be 
known,  appears  to  be  a  sufficient  protection,  and  the  exer- 
cise of  a  sound  discretion  under  this  clause  to  be  more  in  con- 
formity with  the  interests  and  the  practice  of  insurance  com- 
panies, than  the  exclusion  of  a  whole  cla^s  of  marine  risks, 
which  are  ordinarily  considered  desirable  at  suitable  rates. 
The  provision  of  the  policy,  that  homeward  shipments  are  to 
be  reported  as  soon  as  ascertained,  carries  a  strong  suggestion 
that  shipments  of  an  unknown  or  unexpected  character,  such 
as  consignments  for  sale,  would  be  made.  It  is  apparent  that 
the  reason  suggested  by  the  defendants  is  not  at  all  conclusive. 

It  is  also  "urged,  by  the  defendants,  that  the  provision  "  to 
cover  such  other  risks  as  may  be  approved  and  indorsed  on 
this  policy"  must  have  been  added  in  reference  to  homeward 
shipments  for  account  of  consignors  which  the  plaintiffs  might 
desire  to  insure,  and  which  the  company  might  see  fit  to  cover. 
This  argument  would  have  more  force  if  the  policy  were  not 
limited  to  voyages  between  the  West  Indies  and  New  York, 
and  St  Domingo  and  Philadelphia  and  Boston.  The  plain- 
tiffs might  have  other  homeward  consignments  from  ports  in 
South  America,  or  various  other  foreign  ports,  which  the 
parties  might  agree  upon  insuring,  and  to  which  this  clause 
might  as  well  refer,  as  to  the  subject  suggested  by  the  argu- 
ment 

The  clause  in  reference  to  consignments  to  Bolker,  MoUman 
&  Co.,  addressed  to  Veure  A.  Merentie  &  Co.,  is  also  referred  to 
as  strongly  maintaining  the  position  of  the  defendants.  It 
must  be  observed,  however,  that  such  consignments  are  not 
homeward  shipments  consigned  to  the  plaintiffs  by  invoice  and 
bill  of  lading,  and  not,  therefore,  within  the  description  of  in- 
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tercSts  coyered  by  any  interpretation  contended  for  under  the 
first  clause  of  the  policy.  It  required  the  special  clause  in- 
serted on  this  subject,  in  order  to  cover  shipments  so  made, 
without  a  new  special  agreement  after  they  had  been  ascer- 
tained and  reported. 

It  is  said,  al«5,  that  the  clause  "  on  account  of  whom  it  may 
concern  ^'  applies  only  to  outward  shipments,  becauso  such 
application  satisfies  their  use,  and  the  other  words,  "  for  ac- 
count of  themselves,'*  as  limiting  the  class  of  homeward  ship- 
ments, would  be  utterly  insensible.  This  argument  assumes 
that  there  are  only  two  descriptions  of  interests  covered,  and 
that  homeward  shipments  only  are  included  when  they  are  for 
account  of  the  plaintiffs  exclusively.  An  interpretation  which 
admits  that  the  policy  covers  three  classes  of  interests,  viz : 
shipments  outward,  homeward  for  their  own  account,  and  on 
consignment  by  invoice  and  bill  of  lading,  will  make  the 
whole  harmonious,  and  free  from  any  antagonistic  force 
requiring  one  clause  to  defeat  or  impair  the  sense  of  the  other. 

The  words  "for  account  of  themselves,"  by  such  a  construc- 
tion, are  relevant  to  describe  a  class  of  homeward  shipments, 
and  leaves  the  former  clause  to  its  unrestrictpd  signification. 

A  construction  which  will  give  an  unlimited  and  customary 
signification  to  every  part  of  a  contract  is  to  be  preferred. 

It  is  also  said  that  at  the  time  the  risk  was  notified  to  the 
company,  it  was  not  insurable  except  at  a  rate  of  premium 
adjusted  to  the  fact  of  the  vessel  being  out  of  time. 

It  is  not  in  evidence  what  is  the  usual  time  of  a  sailing  ves- 
sel from  Port  au  Prince  to  New  York ;  but,  assuming  that  the 
Delafield  was  out  of  time,  it  was  incumbent  on  the  defendants 
to  take  the  risk,  in  "  conformity  to  the  rates  of  the  company, 
when  the  character  of  the  vessel  and  time  of  sailing  are 
known,'*  pursuant  to  the  terms  of  the  policy  providing  for 
such  a  case. 

The  defendants,  when  the  shipment  was  ascertained  and 

they  were  notified  of  it,  and  applied  to  for  the  purpose  of 

entering  it  on  the  pass-book  as  an  admitted  risk  under  the 

policy,  refused  to  do  so,  and  refused  to  give  any  reason  for 

iheir  refusal.  The  plaintiffs  gave  all  the  facts  in  their  notice — 

the  name  of  the  vessel,  when  and  where  built,  and  the  time  of 
IV.— 6 
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sailing.  There  was  no  deception,  no  attempt  to  impose  on  the 
company  as  to  the  facts.  If  the  vessel  was  ont  of  time  it  was 
for  the  company  to  mention  it,  and  claim  its  rights  as  to  the 
preminnL  The  plaintiffs  appear  to  be  in  no  fault  in  this 
respect 

These  were  all  the  considerations  urged  a£  the  argument 
of  this  appeal  by  the  learned  and  yery  able  counsel  for  the 
defendants,  to  sustain  the  restricted  constniction  which  saves 
the  company  from  liability  for  the  loss  of  the  shipment  by  the 
DelaSeld. 

The  shipments  was  consigned  to  the  plaintiffs  by  invoice  and 
bill  of  lading,  and  although  it  was  not  the  property  of  the 
plaintiffs,  there  are  sufficient  considerations,  in  my  opinion,  to 
hold  the  risk  to  be  included  within  the  intent  of  the  parties, 
and  the  meaning  and  terms  of  the  contract 

The  custom  is  well  understood  that  factors  insure  the  prop- 
erty of  their  consignors,  both  against  marine  risks  while  in 
transit  to  them,  and  against  fire  while  in  their  custody.  The 
factor  has  an  insurable  interest  in  both  cases.  But  in  the 
present  case  the  plaintiffs  procure  general  words  to  be  inserted 
in  the  policy,  "  for  account  of  whom  it  may  concern,"  which 
will  cover  their  own  property,  and  that  which  they  have  an 
interest  in  as  factors  only,  and  obtain  the  further  stipulation, 
that  in  case  of  loss  it  is  to  be  paid  to  thenu.  Had  the  defend- 
ants  intended  the  restricted  signification  now  insisted  on,  they 
would  have  employed  much  more  definite  terms.  The  policy 
should  read  that  the  company  insure  "homeward  shipments 
which  are  for  account  of  themselves  and  consigned  to  them  by 
invoice  and  bill  of  lading,**  if  they  intended  so  to  limit  their 
liability.  The  company  have  employed  words  which  are  capa- 
ble of  a  more  favorable  reading  for  the  insured,  and  they 
should  be  held  to  have  extended  the  most  liberal  meaning  of 
which  the  language  is  reasonably  susceptible,  as  it  was  chosen 
by  themselves. 

As  before  remarked,  the  words  "on  account  of  whom  it  may 
concern  *'  are  not  inconsistent  with  the  words  "  for  account  of 
themselves,'*  when  the  latter  words  are  considered  as  merely 
words  of  description  applying  to  the  homeward  shipments; 
using  the  words  "  to  be  consigned  to  them  by  invoice  or  bill  of 
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lading "  as  descnptiye  of  another  class  of  shipments,  not  for 
account  of  the  plaintiffs,  the  former  stipnlation,  making  the 
policy  for  account  of  whom  it  may  concern,  again  becomes 
operatiTe  and  important  The  word  "  consigned,^  in  its  com- 
mercial sense,  carries  a  decided  implication  that  the  property 
consigned  is  not  the  property  of  the  consignee.  The  inyoice 
carries  no  necessary  implication  of  ownership.  It  is  well  un- 
derstood that  an  invoice  usually  accompanies  goods  that  are 
consigned  to  a  factor  for  sale  as  well  as  in  the  case  of  a  pur- 
chaser. 

A  fair  and  liberal  construction  of  the  language  of  the  policy 
includes  the  coffee  consigned  to  the  plaintiffs  and  shipped  by 
the  Delafield ;  and  in  my  opinion,  the  judgment  should  be 
reyersed  and  a  new  trial  ordered,  with  costs  to  abide  the  eyent. 

A  majority  of  the  judges  concurred. 

Judgment  reyersed  and  new  trial  ordered,  costs  to  abide 
the  eyent 
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December,  1864. 

It  ifl  a  rule  in  equity,  not  affected  hj  the  Code  of  Procedure,  that  a  party 
mnet  recover  according  to  the  case  made  bj  his  complaint,  or  not  at 
all ;  iecundum  allegata  as  well  as  probata.  No  decree  can  be  made  in 
favor  of  a  plaintiff  on  grounds  not  stated  in  his  complaint,  nor  relief 
granted  for  matters  not  charged,  although  thej  may  be  apparent  from 
some  parts  of  the  pleadings  and  evidence.* 

A  trust  of  real  and  personal  estate,  providing  for  the  payment  of  debts, 
and  reserving  the  income  of  the  surplus  for  the  use  of  the  grantor,  is 
valid  as  against  subsequent  creditors,  at  least  as  to  the  real  property, 
after  the  personal  property  has  been  appropriated.! 

A  deed  of  trust,  for  the  payment  of  the  grantor's  debts  generally,  should 
be  confined  to  debts  existing  at  the.  time  when  the  deed  was  made.  A 
debt  subsequently  originating  is  not  entitled  to  payment  out  of  the 
trust  estate. 

*  But  compare  Hale  v,  Omaha  N.  Bk.,  49  y.  T.  626. 
f  See  Graff  v.  Bennett,  81  N.  T,  9. 
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Plaintiff  brought  this  action  in  the  supreme  courts  against 
Sarah  Eames  and  Charles  P.  Kirkland^  to  obtain,  from  tnist 
property  in  the  hands  of  Kirkland^  satisfaction  of  a  jadgmen 
recovered  by  plaintiff  against  the  Manchester  Manufacturing 
Company,  of  which  defendant  Eames  was  a  stockholder. 

The  facts,  as  alleged  in  the  complaint,  and  found  by  the 
judge,  were :  On  September  3,  1833,  Mrs.  Sarah  Eames  execu- 
ted a  deed  of  assignment  of  a  large  amount  of  property,  both 
real  and  personal,  to  Kirkland  and  one  Walter  S.  Eames,  in 
trust  for  certain  purposes,  thus  expressed :  '^  1st  To  pay  all  my 
just  debts  of  every  description,*'  the  intent  and  object  of  this 
clause  being  fully  to  secure  the  payment  of  all  the  **  debts  due 
from  me,  of  whatever  nature  the  same  may  be.*'  2nd.  To  pay 
the  expenses  of  the  trust  3rd.  To  invest  the  balance,  and 
from  the  net  income  thereof,  and  such  further  and  other  sums 
as  may  be  necessary,  to  provide  for  her  reasonable  support  and 
maintenance  during  her  life.  4th.  At  her  decease,  to  distribute 
all  that  remains  of  the  property  conveyed,  and  its  proceeds,  to 
heirs  named. 

This  deed  was  duly  delivered  to  the  trustees,  who  entered  on 
their  duties,  and  out  of  the  transferred  property  paid  the  debts 
of  Mrs.  Eames,  so  tai  as  they  were  then  ascertained. 

Upward  of  four  thousand  dollars  now  still  remained  in  the 
hands  of  Kirkland,  the  surviving  trustee,  under  the  trust,  and 
for  the  purposes  expressed  in  the  deed.  Before  and  at  the 
time  of  making  the  trust  deed,  Mrs.  Eames  owned  three  thou- 
sand and  eighty-two  dollars  of  the  stock  of  the  Man- 
chester Manufacturing  Company,  and  it  never  was  transferred 
by  her  to  said  trustees  on  the  books  of  the  company,  but  con- 
tinued to  stand  in  her  name  till  the  company  was  dissolved, 
August  8, 1854,  at  which  time  the  plaintiffs  were  creditors 
of  the  company  to  the  amount  of  over  three  thousand  two 
hundred  dollars.  Plaintiffs,  as  such  creditors,  lately  brought 
an  action  against  Mrs.  Eames,  to  recover  so  much  of  that  debt 
as  equalled  the  amount  of  stock  held  by  her  in  said  company, 
and,  in  December,  1855,  recovered  judgment  against  her  for 
tliree  thousand  one  hundred  and  thirty-eight  dollars  and  fifty- 
eight  cents;  and  after  execution  unsatisfied  thereon,  plain- 
tifis  requested  the  trustee  to  pay  the  judgment,  and  he  refused 
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SO  to  do.    Mrs.  Eames  owed  no  other  debts,  and  was  under  no 
pecnniary  obligations  save  said  judgment 

2.  The  judge  further  found,  that  the  Manchester  Manufac- 
turing Company  was  organized  as  a  corporation,  under  the 
manTi£a.cturing  corporations  act  of  March  22,  1811 ;  that  all 
the  property  held  by  defendant,  Sarah  Eames,  passed  to  thq 
trustees  in  the  deed  of  trust,  at  its  date;  that  her  indebtedness 
at  that  time  exceeded  the  amount  of  her  personal  property ; 
that  the  property  still  remaining  in  the  hands  of  the  trustee 
did  not  equal  in  value  the  real  estate  that  passed  by  such  deed ; 
that  there  was  a  perpetual  annuity  of  two  hund^d  and  fifty 
dollars  charged  upon  the  trust  property  then  remaining,  paya- 
ble to  St  Stephen's  Church,  subject  to  which  the  trustee  held 
the  funds;  that  the  trust  property  then  amounted,  of  personal, 
to  about  four  thousand  seren  hundred  and  fifty  dollars,  and  of 
real  estate,  to  about  six  thousand  dollars ;  and  that  the  persons 
named  in  the  trust  deed,  for  whom  provision  was  there  made, 
were  some  of  them  living,  %nd  some  were  infants. 

The  judge  found,  as  conclusions  of  law:  1st.  That  the  com- 
plaint assumed  the  validity  of  the  assignment  from  Mrs.  Eames 
to  defendant  2nd.  By  the  trust  deed,  Mrs.  Eames  became  di- 
vested of  all  interest  in  the  trust  property,  and  the  entire  title 
passed  to  the  trustees,  subject  to  the  trusts,  first,  to  pay  the 
debts  then  existing ;  second,  to  apply  the  income  to  the  sup- 
port of  Mrs.  Eames  during  life  ;  third,  remainder  to  her  chil- 
dren and  heirs.  3rd.  The  debt  for  which  this  action  was 
brought  did  not  exist  at  the  time  of  executing  the  trust  deed, 
but  accrued  in  1854,  on  the  dissolution  of  the  company.  4th. 
It  was  not,  therefore,  within  the  purpose  of  the  trusts  con- 
tained in  the  deed.  5th.  There  was,  therefore,  no  equitable 
reason  why  the  capital  of  the  trust  funds,  in  equity  belonging 
to  the  children  and  heirs  of  Mrs.  Eames,  should  be  applied  to 
its  payment 

Plaintiffs  excepted  "  to  each  and  to  every  one  of  the  findings 
of  fact,  and  of  the  findings  cf  law  by  the  court,  and  to  each 
one  separately.'' 

The  judge  ordered  the  complaint  dismissed,  with  costs. 
Judgment  entered  accordingly,  was  affirmed  by  the  court  at 
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general  term.    Plaintiffs  api>ealed.     Pending  the  appeal,  Mrs, 
Eames  died. 

F.  Kernariy  for  plaintiff,  appellant — ^As  to  the  plain  tiffs'  right 
to  payment  out  of  the  trust  estate,  cited  Slee  v.  Bloom,  20  Johns* 
669 ;  Eosevelt  v.  Brown,  11  N.  Y.  148 ;  Worrall  v.  Judson,  5 
Barb.  210 ;  Coming  v.  McCullough,  1  N.  Y.  47 ;  Stanley  r. 
Stanley,  13  8hep.  191 ;  10  Eng.  L.  &  Eq.  171-  Otherwise  the 
deed  would  he  Toid  as  to  creditors.  Barney  v.  GrifBn,  2  N.  T. 
365  ;  Goodrich  v.  Downs,  6  Hill,  438 ;  Leitch  v.  Hollister,  4 
N.  Y.  211 ;  Nicholson  v,  Leavitt,  6  Id.  61.  The  deed  was  void 
as  against  plaintiffs' judgment  Gases  above,  and  McLean  v. 
Britton,  19  Barh.  450 ;  Fiedler  v.  Day,  2  Sandf.  694 ;  Mackie 
V.  Cairns,  6  Cow,  647 ;  Grover  v.  Wakeman,  11  Wend,  187 ; 
Bramhall  v.  Ferris,  14  N.  Y.  41. 

C,  H.  DooUttUy  for  defendaht,  respondent ; — As  to  the  point 
that  the  debt  was  not  within  the  deed,  cited  1  Murd,  Chancery , 
433,  ed.  of  1817  (p.  554,  ed.  of  1822) ;  1  Hill  on  Tmstees,  339, 
357;  Pratt  v.  Adams,  7  Paige,  615.  And  see  20  Johns,  683 ; 
11  N.  Y.  156 ;  Young  v.  Winter,  81  Eng.  Com.  Law,  399  (IG 
C.  B,  401) ;  Boorman  v.  Naah,  17  Eng,  Com,  Law,  73  (9  B.  £ 
a  145) ;  Yollop  V.  Ebers,  20  Eng.  Com.  Law,  655  (1  B.  S  Aid, 
698) ;  Ford  v.  Andrews,  9  Wend.  312 ;  Mechanics^  &c.  Bank 
V.  Capron,  17  Johns.  467 ;  Doolittle  v.  South  worth,  3  Bari.  79 ; 
Hill  on  Trustees,  357.  That  under  the  pleadings  plaintiffs 
could  not  recover.  Kelsey  v.  Western,  2  Comst.  506 ;  Bailey  r. 
Rider,  6  Seld.  363,  370 ;  Thomas  v.  Austin,  4  Barb.  265,  272, 
273 ;  N.  Y.  N.  Protective  Ins.  Co.  v.  National  Ins.  Co.,  20  Id. 
473 ;  and  see  2  Seld.  179,  236.  That  having  set  up  the  deed, 
plaintiffs  could  not  object  to  its  validity.  1  Seld.  Notes,  15  ; 
Ontario  Bank  v.  Boot,  3  Paige,  478,  481 ;  Green  v.  Morse,  7 
Barb.  332 ;  Pratt  v.  Adams,  7  Paige,  615.  If  the  deed  were 
valid  Mrs.  E.  had  no  interest  under  it  which  plaintiffs  could 
reach.  Hill  on  Trustees,  362-3 ;  1  Comst.  122 ;  6  Paige,  319 ; 
1  R.  S.  729,  §§  60,  79 ;  Hill  on  Trustees,  231  (marg.  p.) ; 
L'Amanran  v.  Van  Bensselaer,  1  Barb.  Ch.  34;  Noyes  v.  Blake- 
man,  2  Seld.  567;  1  B.  S,  730,  §§  63,  82 ;  Id,  729,  §§  60,  79 ; 
Van  Epps  v.  Van  Epps,  9  Paige,  237,  240 ;  Clute  v.  Bool,  8  Id. 
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83;  Hawley  r.  Jones  (Justice  Bronbok's  opinion),  16  Wend. 
165;  De  Graw  v.  Clason,  11  Paige,  137.  That  the  deed  was 
valid.  1  S.  S.  728-9,  §  55 ;  2  Seld.  567 ;  9  Paige,  237,  240 ;  7 
Id.  272 ;  Burr,  on  Ass.  2  ed.  442,  &c  ;  22  Wend.  483,  494,  495 ; 
1  Smith,  9,  96, 123-4. 

Wright,  J. — The  ge'neral  exception  in  the  case,  if  it  raises 
any  legal  question  to  be  reyiewed  here,  is  the  single  one, 
whether  the  plaintiff's  judgment  against  Mrs.  Eames  is  a  debt, 
within  the  provisions  of  the  trust  deed,  which  the  defendant 
Kirkland  is  bound  to  pay  in  the  execution  of  the  trust. 
Points,  it  is  true,  are  now  made  that  the  deed  is  fraudulent  and 
void  as  to  the  plaintiffs,  creditors  of  Mrs.  Eames,  and  that  in 
any  view  it  was  error  to  dismiss  the  complaint,  as  she  had  a 
valuable  equitable  interest  in  what  remained  of  the  trust  prop- 
erty, which  the  plaintiffs  were  entitled  to;  but  in  the  com- 
plaint there  was  no  allegation  or  pretense  that  the  trust  deed 
was  for  any  reason  fraudulent  or  invalid,  or  that  Mrs.  Eames 
had  any  interest  in  the  trust  property  applicable  to  the  pay- 
ment of  the  plaintiffs'  debt,  nor  were  there  any  facts  found, 
or  legal  conclusions  of  the  court,  to  which  exception  was 
taken,  bringing  up  either  point  for  review.  The  plaintiffs 
treat  the  trust  deed  as  valid  in  their  complaint,  not  seeking  to 
impeach  it,  but  claiming  the  benefit  of  it  as  creditors  of  Mrs. 
Eames,  within  the  scope  of  the  trust ;  and  the  judgment  de- 
manded is,  that  the  trustee  pay  the  plaintiffs'  debt  out  of  any 
trust  funds  in  his  hands,  or  transfer  sufficient  of  the  property 
to  pay  it  Instead  of  alleging  in  the  complaint  that  the  trust 
deed  was  void  as  to  them,  or  intended  to  defraud  creditors,  the 
plaintiffs  claimed  a  beneficial  interest  under  it,  and  the  plead- 
ing was  not  framed  to  reach  any  equitable  interest  of  Mrs. 
Eames,  if  she  had  any,  but  to  obtain  payment  of  their  debt 
from  the  funds  or  estate  remaining  in  the  hands  of  the  trustee, 
on  the  ground  that  it  was  provided  for  in  the  deed.  It  is  a 
rule  in  chancery,  not  affected  by  the  Code  of  Procedure,  that  a 
party  must  recover  according  to  the  case  made  by  his  com- 
plaint, or  not  at  all ;  "  secundum  allegata"  as  well  as  ^*  probata" 
Xo  decree  can  be  made  in  favor  of  a  plaintiff  on  grounds  not 
stated  in  his  complaint,  nor  relief  granted  for  matters  not 
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charged,  although  they  may  be  apparent  from  some  part  of 
the  pleadings  and  evidence.  Kelsey  v.  Western,  2  N.  Y.  600 ; 
Ferguson  v.  Ferguson,  Id.  360 ;  Bailey  v.  Eider,  10  Id.  363 ; 
Thomas  v,  Austin,  4  Barb.  265 ;  New  York  Central  Ins.  Co.  v. 
National  Protection  Ins.  Co.,*  20  Id.  473.  If  it  be,  as  is 
claimed,  that  the  deed  was  void  as  against  the  plaintiffs'  judg- 
ment, for  the  reason  that  it  was  a  conveyance  by  Mrs.  Eames 
of  her  property  in  trust  for  her  own  use,  or  that  it  was  made 
to  hinder,  delay,  and  defraud  her  creditors,  these  matters 
should  hare  been  alleged.  Not  being  alleged  in  the  pleading, 
no  proof  of  them  could  properly  be  received,  and  no  judgment 
predicated  upon  them.  Chautauque  County  Bank  v.  White,  6 
N.  Y.  236 ;  Bailey  v.  Eider,  supra.  Most  clearly,  when  a  party 
claims  the  benefit  of  a  trust  conveyance,  treating  it  as  valid  in 
his  complaint,  and  nowhere  seeking  to  impeach  it,  he  is  not 
entitled  to  any  relief  on  the  ground  that  it  is  void  or  fraudu- 
lent, or  intended  to  defraud  creditors ;  and  this  is  so,  although 
it  may  appear  to  be  fraudulent  or  void  on  the  pleadings  and 
evidence.    Ontario  Bank  v.  Eoot,  3  Paige^  478. 

lu  Bailey  v.  Eyder,  a  judgment  creditor  sought  to  have  cer- 
tain lands  applied  in  payment  of  his  demand,  on  the  ground 
that  the  purchase  of  them  was  in  trust  for  the  benefit  of  Eyder, 
the  judgment  creditor.  The  answer  asserted,  and  the  evidence 
showed,  that  the  purchase  and  investment  made  were  not  for 
the  benefit  of  Eyder,  but  for  his  children.  The  complaint  had 
gone  solely  upon  the  ground  that  the  judgment  debtor  was  the 
equitable  owner  of  the  lands,  they  having  been  purchased  by  his 
direction  and  with  his  money,  and  the  title  taken  and  held  for 
his  use  and  benefit  by  two  other  defendants.  This  being  dis- 
proved, and  the  trust  shown  being  not  for  the  judgment 
debtor  but  for  his  children,  the  plaintiff  attempted  to  shift  his 
claim  for  relief,  contending  that  the  investment  of  the  sum  of 
fifteen  hundred  dollars  by  the  judgment  debtor,  although  in 
trust  for  his  children,  was  intended  to  defraud  his  creditors 
then  existing,  or  that  should  thereafter  exist;  that  it  wcs  in 
the  nature  of  a  voluntary  conveyance  to  defraud  creditors,  and 
was,  therefore,  void  as  to  such  creditors.    But  this  court  said 


♦  But  f^ee  reversal,  in  14  N.  T,  85. 
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that  a  sufficient  answer  to  this  was  that  the  plaintiff  had 
made  no  such  ease  by  his  bilL  The  court  say :  "  There  is  no 
allegation  or  suggestion  in  the  bill  that  the  investment  made 
by  Eyder  for  the  benefit  of  his  children  was  voluntary  or 
fraudulent  as  against  his  creditors.  The  only  point  which  the 
bill  attempts  to  put  in  issue  in  respect  to  these  lands  is  whether 
or  not  the  purchase  of  them  was  in  trust  for  the  benefit  of 
Ryder;  there  is  no  allegation  that  if  the  character  of  the 
transaction  was,  in  fact,  nominally  as  set  up  by  the  defendants, 
that  it  was  fraudulent  .  .  If  his  (the  plaintiff's)  rights  de- 
pended upon  the  fact  that  the  purchase  and  investment  for  the 
benefit  of#the  children  of  Kyder  were  fraudulent  as  against 
him,  it  should  have  been  so  alleged,  for  it  is  an  invariable  and 
universal  rule  of  the  court  of  chancery  to  found  its  decrees  on 
some  matter  put  in  issue  between  the  parties  by  the  bill  and 
answer.  ....  It  makes  no  difference  whether  the  de- 
fendant has,  by  way  of  avoidance,  set  up  a  distinct  and  inde- 
pendent fact,  or  merely  denied  the  matters  alleged  in  the  bill. 
If  the  existence  and  truth  of  the  facts  thus  set  up  by  a  de- 
fendant be  controverted,  the  defendant  must  prove  it,  and  the 
complainant  may  examine  witnesses  to  disprove  it ;  but  when 
the  fact  set  up  by  a  defendant  is  made  out,  either  by  proof  or 
the  admission  of  the  complainant,  and  destroys  his  tible  to 
relief,  it  is  not  admissible  for  the  complainant,  after  the  fact  is 
made  out,  to  impeach  it  on  a  ground  not  taken  in  his  bill, 
and  on  a  ground  not  arising  from  the  issue  between  the 
parties. 

*' If  the  complainant's  rights  depended  upon  showing  that 
the  creation  and  execution  of  the  trust  for  the  use  and  benefit 
of  the  children  of  Eyder  was  voluntary  and  fraudulent  as 
agaiust  him,  his  course  was  plain.  He  should  have  amended 
his  bill  and  stated  the  facts  on  which  he  meant  to  impeach  it 
The  defendants  would  have  been  required  to  answer  such  facts, 
and,  if  denied,  it  would  then  have  been  competent  to  have 
supported  the  allegations  by  proof.  The  rule  is  explicit  and 
absolute  that  a  party  must  recover  in  chancery  according  to 
the  case  made  by  his  bill,  or  not  at  alU' 

The  doctrine  of  this  case  is  in  harmony  with  the  law  as  it 
pow  exists,  the  Code  providing  that ''  the  relief  granted  to  the 
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plaintiff,  if  there  be  no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  complaint ;  but,  in  any  other  case, 
the  court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issnc."  Code 
of  Fro.  §  275,  In  the  present  case,  the  only  relief  that  could 
haye  been  granted  "^  consistent  with  the  complaint  and  em- 
braced within  the  issue  '*  was  to  direct  the  payment  of  the 
plaintiff's  judgment  by  the  trustee  as  being  a  debt  provided  for 
in  the  trust  deed  itself.  A  decree  setting  aside  the  deed  on  the 
ground  that  it  was  fraudulent  or  Toid  as  against  the  plaintiffs, 
that  they  might  subject  the  property  in  the  hands  of  the  de- 
fendant Kirkland  to  the  payment  of  the  judgment,  would 
hare  been  utterly  inconsistent  with  the  case  made  by  the  com- 
plaint, and  wholly  without  any  issue  raised  by  the  pleadings. 

Looking,  therefore,  at  the  matters  charged,  the  issues  raised 
and  tried,  the  facts  found,  the  legal  conclusions  of  the  judge, 
and  the  exceptions  to  such  conclusions,  as  has  been  stated,  the 
only  point  for  our  consideration  is  whether  the  debt  of  the 
plaintiff  was  within  the  provisions  of  the  deed  of  trust,  which, 
in  the  performance  of  his  duty,  the  defendant  Kirkland  was 
bound  to  pay.  If  it  was  not,  the  complaint  was  properly  dis- 
missed. On  the  contrary,  if  it  was,  as  the  trustee  had 
sufficient  of  the  trust  property  in  his  hands  to  pay  it,  the 
plaintiffs  were  entitled  to  judgment  The  dismissal  of  the 
complaint,  it  is  true,  was  not  excepted  to;  but,  as  the  judge 
evidently  based  his  decision  on  the  ground  that  the  debt  for 
which  the  action  was  brought  did  not  come  within  the  pur- 
pose of  any  of  the  trusts  contained  in  the  trust  deed,  if  he 
was  wrong  in  this,  the  error  should  lead  to  a  reversal  of  the 
judgment 

Now,  was  the  debt  in  suit  embraced  within  the  trust  ?  The 
deed  was  executed  and  took  effect  on  September  5, 1853.  It 
conveyed  all  the  property,  real  and  personal,  of  Mrs.  Eames  to 
the  defendant  Kirkland  and  Walter  S.  Eames  (since  dead), 
subject  to  certain  trusts.  Amongst  these,  and  primarily,  was 
to  pay  her  just  debts  of  every  description,  including  those 
specified  in  the  schedule  annexed  to  the  conveyance,  and  any 
others  due  from  her  not  thus  specified.  This  was  undoubtedly  a 
trust  for  the  payment  of  all  debts  of  the  grantor  contracted  at 
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the  time  of  making  the  deed.  The  deed  provided  for  no 
future  debt,  and  the  trustee  was  bound,  by  the  terms  of  the 
trust,  to  pay  only  such  debts  as  the  grantor  owed  when  the 
deed  was  executed.  Where  a  deed  of  trust  is  made  for  the 
payment  of  debts,  it  extends  only  to  debts  contracted  at  its 
date.  1  Madd.  Ch.  554;  Eill  on  Trustees,  339,  357.  The 
plaintiff's  debt  had  no  existence  for  more  than  twenty  years 
subsequent  to  the  creation  of  the  trust,  and  then  only  became 
a  debt  against  Mrs.  Eames  by  force  of  the  statute.  She  hap- 
]>ened  to  be  a  stockholder  in  the  Manchester  Manufacturing 
Company  at  the  time  of  its  dissolution  in  1854,  which  com- 
pany then  owed  the  plaintiff  a  debt,  for  which  she  became 
individually  liable,  the  statute  providing  "  that  for  all  debts 
that  shall  be  due  and  owing  by  the  company  at  the  time  of 
its  dissolution,  the  persons  then  composing  such  company  shall 
be  individually  responsible  to  the  extent  of  their  respective 
shares  of  stock  in  the  said  company,  and  no  further."  L.  1811, 
§  7;  1  R.  L,  245,  Can  this,  then,  be  said  to  be  a  debt  entitled 
to  payment  out  of  the  trust  estate,  according  to  the  terms  of 
the  deed  of  trust  ?  It  seems  plain  to  me  that  it  is  not  It 
had  no  existence  when  the  deed  was  executed,  in  any  shape  or 
against  any  one.  The  bank  itself  was  not  organized  until 
long  afterward.  If  it  did  not  exist,  Mrs.  Eames  could  neither 
have  owed  it  or  been  liable  for  it ;  certainly  owed  no  liability 
of  any  kind  to  the  plaintiffs,  who,  as  well  as  the  debt,  then  had 
no  existence.  The  fact  that  Mrs.  Eames,  when  the  trust  con- 
veyance was  executed,  was  a  stockholder  in  a  company  author- 
ized to  contract  debts  in  the  future  for  which  she  might  be 
liable  by  the  law  of  the  land,  did  not  make  her  then  owe  such 
future  debts.  That  she  then  owned  stock  in  the  company 
created  no  liability,  contingently  or  otherwise.  The  statute 
liability  is  upon  those  persons  only  who  compose  the  company 
at  the  time  of  its  dissolution.  If  the  week  before  the  dissolu- 
tion Mrs.  Eames  had  disposed  of  her  stock,  it  will  not  be  pre* 
tended  that  any  liability  would  have  attached  to  her  in  respect 
to  the  plaintiff's  debt,  or  any  other  debt  due  and  owing  by  the 
company.  The  fact  that  she  held  the  stock  of  thw'  company 
when  she  executed  the  trust  deed  has  no  bearing  whatever  on 
the  question  of  her  liability.    A  stockholder  is  not  theguaran- 
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tor  of  debts  which  the  corporation  may  contract,  nor  is  there 
any  contract  on  his  part,  express  or  implied,  to  be  responsible 
for  its  debts.  It  is  only  for  a  particular  class  of  liabilities  of 
the  corporation,  and  upon  a  certain  class  of  stockholders — 
those  being  such  when  it  is  dissolved — that  any  personal  respon- 
sibility is  imposed.  The  plaintiff's  debt  against  the  company 
became  a  debt  against  Mrs.  Eames  when  the  company  was  dis- 
solved by  force  of  the  statute,  not  before. 

If,  then,  at  the  time  she  executed  the  trust  deed  she  was  in 
no  sense  liabls  for  or  owed  the  plaintiffs  the  debt  in  question, 
there  is  no  ground  for  claiming  that  it  was  a  debt  provided  for 
in  such  conveyance.  It  is  absurd  to  assume  that  the  trust 
embraced  the  payment  of  a  demand  or  liability  that  had  no 
existence  at  its  creation,  and  when  it  depended  altogether  on  a 
contingency  in  the  future  whether  the  grantor  would  ever 
become  bound,  and  that  contingency  entirely  under  her  con- 
trol 

If  it  were  conceded  that  liabilities,  contingent  or  other- 
wise, are  provided  for  by  the  deed,  it  must  be  liabilities  exist- 
ing when  the  conveyance  was  executed,  and  for  some  existing 
thing,  and  to  some  one  who  could  be  secured.  It  should  be  at 
least  such  a  demand  as  would  entitle  a  party,  under  the  provi- 
sions of  the  English  bankrupt  act,  or  our  insolvent  laws,  to  a 
share  in  the  insolvent  or  bankrupt  tstate.  There  was  no  de- 
mand or  liability  in  this  case  which  could  be  proved  under  the 
bankrupt  or  insolvent  laws,  or  on  which  any  portion  of  the 
bankrupt  or  insolvent  estate  could  be  paid,  when  the  deed  was 
executed,  or  for  more  than  twenty  years  afterward.  Young  v. 
Winter,  16  C.  B.401;  Boorman  v.  Nash,  9  Barn.  &  C.  145; 
Yallop  V.  Ebers,  1  Barn.  <&  Ad.  698 ;  Ford  v.  Andrews,  9  Wend. 
312;  Mechanics'  &  Farmers'  Bank  v.  Capron,  17  Johnsi. 
467;  Doolittle  v.  Southworth,  3  Barh.  79;  Hill  on  Trustees, 
357. 

Our  statute  provided  that  a  discharge  under  the  insolvent 
laws  should  be  a  bar  to  all  debts  of  the  insolvent,  whether  due 
or  to  become  due,  which  existed  at  the  time  of  the  insolvent's 
assignment ;  yet  in  Ford  v.  Andrews,  supra,  it  was  held  that  the 
demand  of  the  accommodation  indorser  of  the  insolvent's 
note,  due  before  the  assignment^  for  money  paid  on  the  noto 
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after  tlie  discharge  of  the  maker  was  obtained^  was  not  barred 
by  the  discbarge.  So^  also,  it  was  held  in  the  Mechanics',  &c. 
Bank  t;.  Capron,  supra,  that  when  the  insolvent  was  indorser 
on  a  note  not  due  when  his  petition  was  filed^  his  discharge 
was  no  bar  to  an  action  on  the  indorsement  affcer  he  had  been 
properly  charged  as  indorser.  Both  of  these  cases  are  mani- 
festly stronger  than  the  present  one.  There  was  a  debt  in 
existence ;  a  creditor  to  deal  with ;  an  amount  fixed  to  be  liable 
for ;  and  the  insolvent  had  contracted^  on  a  certain  contin- 
gency, to  be  liable  for  a  definite  and  existing  debt  Here  there 
was  nothing  of  the  kind  at  the  date  of  the  trust  deed.  It  is 
impossible  to  conceive  of  a  debt,  demand  or  liability  in  respect 
to  which  it  cannot  be  stated  to  whom  it  was  owing,  in  whose 
favor  it  was  incurred,  what  it  was  for  when  it  was  contracted, 
and  when  it  matured.  Yet  none  of  these  things  could  be 
stated  in  regard  to  the  debt  in  suit  at  the  execution  of  the 
deed.  It  became  the  debt  of  Mrs.  Eames  long  afterward,  not 
upon  any  contingent  liability  existing  at  the  time  of  such 
execution,  and  subsequently  becoming  absolute,  but  because 
the  statute  had  declared  that  the  persons  owning  the  stock  of 
the  Manchester  Manufacturing  Company  at  its  dissolution 
^ould  be  individually  responsible  for  the  debts  then  due  and 
owing  by  the  corporation. 

It  cannot,  therefore,  be  insisted,  upon  any  reasonable  con- 
struction of  the  deed  of  September,  1833,  that  the  plaintiff's 
judgment  is  a  debt  within  its  provisions  which  the  trustee  is 
bound  to  pay  out  of  the  trust  property.  That  deed  only  pro- 
vided for  the  payment  of  existing  liabilities.  The  debts  are  to 
be  paid  pro  rata,  and  it  manifestly  was  not  intended  that  the 
trustee  should  wait  twenty  years  before  he  paid  them,  to  see  if 
some  debts  should  not  be  contracted  by  the  manufacturing 
company  which  it  would  be  unable  to  pay.  Had  there  not 
been  sufficient  assets  to  pay  conceded  debts,  the  trustee  would 
not  have  been  justified  in  retaining  any  funds  to  pay  debts 
like  the  plaintiff's  that  might  possibly  accrue  on  the  dissolu- 
tion of  the  corporation  in  an  insolvent  state.  That  is  not  the 
meaning  of  the  deeds  nor  is  the  trust  so  expressed.  It  is  ex- 
pressed in  these  words:  "To  pay  all  my  just  debts  of  every 
description.''    ''The  intent  and  object  of  this  clause  being 
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fully  to  secure  the  payment  of  all  debts  due  from  he  of  wliat- 
Boeyer  nature  the  same  may  be/'  What  debts  P  Manifestly 
the  debts  contracted  and  owing  by  the  grantor  when  the  deed 
was  executed^  and  no  other.  This  is  the  legal  construction, 
and  there  is  no  language  extending  the  trust  to  the  payment 
of  liabilities  of  Mrs.  Eames  other  than  those  then  incurred 
and  owing  by  her.  Certainly  a  debt  that  she  should  sub- 
sequently contract  or  be  made  liable  for  by  statute  is  not 
within  the  terms  of  the  trast.  JL  think^  therefore,  that  the 
judge  was  right  in  the  conclusion  that  the  plaintiff's  debt,  not 
existing  at  the  time  of  the  execution  of  the  trust  deed,  but 
accruing  in  1854,  upon  the  dissolution  of  the  company,  did 
not  come  within  the  purpose  of  any  of  the  trusts  contained  in 
such  deed. 

This  disposes  of  the  appeal  upon  the  ground  on  which  the 
action  was  presented  by  the  pleadings,  and  tried  in  the  court 
below,  Tiz :  assuming  the  trust  deed  to  be  valid,  and  claiming 
that  the  plaintiff's  judgment  against  Mrs.  Eames  was  a  liabil- 
ity provided  for  by  it  As  the  debt  in  suit  was  not  a  debt 
within  the  provisions  of  the  deed,  no  case  was  made  entitling 
the  plaintiffs  to  a  judgment  in  their  favor.  Were  the  question, 
however,  presented  by  the  case,  whether  the  plaintiffs  were 
entitled  to  have  the  deed  set  aside  and  the  proi)erty  subjected 
to  the  payment  of  their  judgment,  on  the  ground  of  fraud,  or 
because  it  was  a  conveyance  of  personal  estate  reserving  a  use 
or  benefit  to  the  grantor,  I  should  entertain  an  opinion  adverse 
to  the  plaintiffs.  Instead  of  being  made  with  intent  to  defraud 
the  creditors  of  Mrs.  Eames,  a  primary  object  of  the  conveyance 
was  to  provide  for  the  payment  in  full  of  all  her  debts.  The 
plaintiffs  were  not  her  creditors  at  the  time  of  the  assignment, 
and  there  could  have  been  no  fraudulent  intent  respecting 
them.  The  statute  condemns  alienations  of  property  made 
with  intent  to  defraud  creditors.  As  against  them  only  it  is 
declared  the  conveyance  or  assignment  shall  be  void.  2  jR.  S. 
137,  §  1.  The  plaintiffs,  therefore,  not  being  the  creditors  of  Mrs. 
Eames  when  the  conveyance  or  transfer  was  made,  were  not  in 
a  position  to  assail  its  validity  on  the  ground  of  fraud.  But  it 
is  claimed  that  the  deed  is  void  as  against  the  plaintiffs,  by 
another  statute.    This  statute  declares  that  **  all  deeds  of  gift, 
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all  conveyances,  and  all  transfers  or  assignments,   verbal  or 
written,  of  goods,  chattels  or  things  in  action,  made  in  trust 
for  the  use  of  the  person  making  the  same,  shall  be  void  as 
against  the  creditors,  existing  or  subsequent,  of  such  person/* 
2  B.  S.  135,  §  1.    The  convejance  of  1833  was  of  the  real  and 
personal  estate  of  Mrs.  Eames,  and  after  providing  for  the 
payment  of  her  debts  out  of  the  trust  property,  in  terms 
reserved  the  income  of  the  surplus  and  as  much  of  the  capital 
as  fihould  be  required  for  her  maintenance  and  support  during 
her  life.    Because  that  this  use  was  expressed  in  the  deed,  it  is 
insisted  that  as  against  the  plaintiffs,  her  subsequent  creditors, 
it  is  void ;  and  this  without  regard  to  any  fraudulent  intention. 
To  this,  Tarious  answers  may  be  made.     First,  the  conveyance 
was  of  both  real  and  personal  estate,  and  the  former  is  not 
within  or  condemned  by  the  statute.    The  trust  as  to  the  real 
estate,  which  constituted  the  bulk  of  the  transfer,  is  unques- 
tionably valid.  Second,  the  statute  only  ayoids  conveyances,  &c., 
of  personal  estate  which  are  wholly  to  the  use  of  the  grantor. 
Third,  if  it  were  held  to  apply  to  transfers  made  for  other 
objects,  but  containing  a  residuary  interest  or  partial  use  for 
the  debtor,  the  whole  grant  would  not  be  void,  but  only  so 
much  of  it  as  is  not  sustained  by  the  valid  purposes  for  which 
it  was  made.    The  meaning  of  this  statute  (sometimes  called 
the  statute  of  personal  uses)  was  fully  considered  in  Curtis  v, 
.  Leavitt,  15  N,  Y.  9.  It  was  there  held  that  it  applies  only  to  con- 
veyances, &a,  wholly  or  primarily  for  the  use  of  the  grantor 
and  not  to  instruments  for  other  and  active  purposes,  when 
the  reservations    are  incidental  and  partial    only;    that    if 
it  can  be  applied  to  instruments  executed  for  real  and  active 
purposes,  such  as  to  secure  debts  or  procure  money  on  loan,  it 
avoids  only  so  much  of  the  grant  as  is  not  sustained  by  the 
valid  purposes  for  which  it  was  made.     It  does  not  avoid  the 
entire  instrument  which  contains  the  invalid  use. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

IiifOBAHAM,  J. — The  justice  before  whom  this  case  was  tried 
found  that  the  debt  due  to  the  plaintiffs,  for  which  this  action 
was  brought,  did  not  exist  at  the  time  of  the  execution  of  the 
tmst  deed  in  1833,  but  accrued  in  1854.     The  complaint  does 
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not  aver  that  the  tmst  deed  was  illegal,  but  asks  to  have  the 
debt  paid  out  of  the  property  in  the  hands  of  the  trustees,  on 
the  allegation  that  Mrs.  Eames,  the  grantor,  was  the  holder  of 
the  stock  on  which  the  liability  arose.  It  must,  therefore,  be 
considered  as  assuming  the  yalidity  of  the  trust,  and  asking  to 
be  paid  by  the  trustees  on  account  of  the  presumed  liability, 
from  her  being  the  owner  of  the  stock  at  the  time  of  the  con- 
yeyance,  or  on  the  ground  that  the  stock  passed  to  the  trustee 
by  the  conveyance,  and  therefore  he  was  liable. 

There  can  be  no  difiSculty  in  disposing  of  the  first  ground, 
by  the  statements  that  no  doubt  existed  at  the  time  of  the 
trust  deed  from  Mrs.  Eames  to  the  plaintiffs.  It  is  true  she 
owned  the  stock  then ;  and  if  the  debt  had  been  due  then 
from  the  company  to  the  plaintiffs  it  would  hare  been  provided 
for  under  the  trust  deed,  but  the  debt  was  not  created  till 
nearly  twenty  years  after  the  assignment  was  made.  There 
was  no  liability  existing  at  the  time  of  the  execution  of  the 
deed,  and  none  for  which  the  trustees  could  have  been  called 
on  for  payment  The  deed  was  not  intended  to  cover,  and  did 
not  provide  for,  any  not  then  existing  indebtedness,  and  not 
for  debts  to  be  incurred  twenty  years  thereafter.  It  is  idle  to 
say  that  Mrs.  Eames  was  then  liable  for  a  debt  which  was  not 
contracted,  and  for  which  the  principal  debtor,  the  company, 
were  not  liable,  and  which  had  no  existence  till  twenty  years 
thereafter. 

I  think  it  is  clear  that  the  debt  is  not  one  contemplated  by 
the  trust  deed,  or  one  which  the  trustees  could  have  paid  out 
of  the  trust  funds  without  violating  the  terms  of  the  trust ; 
and  it  is  equally  clear  that  there  could  be  no  relation  back  to 
the  original  liability  of  Mrs.  Eames  as  a  stockholder,  so  as  to 
cover  debts  contracted  by  the  company  long  after  the  trust 
deed  was  executed.  It  is,  however,  urged  that  the  trustees  are 
liable,  as  the  owners  of  the  stock  under  the  trust  deed,  and  as 
such  owners  they  are  indebted  to  the  company. 

I  do  nor  think  the  plaintiffs  can  now  claim  against  the 
trustees  to  recover  for  them,  on  the  ground  that  they  were  the 
owners  of  the  stock,  and  therefore  liable.  They  have  estab- 
lished, by  their  judgment  against  Mrs.  Eames,  that  she  was  the 
owner.     If  the  trustees  were  the  owners  of  the  stock,  their 
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liability  should  be  enforced  bj  an  action  at  law,  and  not  by  a 
proceeding  in  equity.  The  whole  claim  here  is  based  upon  a 
judgment  against  Mrs.  Eames.  There  is  no  proof  that  the 
trustees  held  any  stock  at  the  dissolution,  nor  any  evidence 
sufficient  to  charge  them  with  any  indebtedness  as  such 
trustees.  The  whole  theory  of  the  complaint  is,  that  the 
trustees  are  liable,  as  such,  for  a  debt  due  from  Mrs.  Eames, 
and  not  for  a  debt  du3  from  themselves. 

It  is  suggested  that  the  debt  should  be  paid  out  of  the  in- 
come belonging  to  Mrs.  Eames  under  the  trust  deed.  The 
complaint  does  not  contain  the  allegations  necessary  to  make 
out  such  a  claim,  and,  even  if  it  did,  I  think  there  is  no  reason 
for  allowing  it  in  this  case.  The  whole  title  to  the  property 
was  in  the  trustees,  subject  to  the  trusts.  The  provision  for 
her  support  was  personal,  not  assignable,  and  not  subject  to 
debts  subsequently  incurred,  and  even  that  has  ceased  by  her 
death. 

The  judgment  should  be  affirmed. 

Dbnio,  Ch.  J. — 1.  A  person  free  from  debt  may  make  a  set- 
tlement of  his  estate  for  the  benefit  of  his  family,  by  conveying 
to  them  the  whole  interest,  to  take  effect  in  possession  imme- 
diately, or  the  reversion,  to  commence  in  possession  at  his 
death.  So,  if  by  the  same  deed  he  make  a  provision  for  the 
payment  of  all  his  debts  out  of  the  property  settled,  so  that 
creditors  are  not  and  cannot  be  hindered  and  delayed.  The 
beneficiaries  named,  other  than  Mrs.  Eames,  took  a  vested 
estate  in  reversion  by  this  deed.  The  nominal  consideration  of 
one  dollar  raised  a  use,  and  made  it  a  good  deed  of  bargain 
and  sale,  and  vested  the  reversion  immediately  in  the  benefi- 
ciaries. 

2.  The  fact  that  Mrs.  Eames  was  a  stockholder  in  the  Man- 
chester Manufacturing  Company  did  not  disable  her  from 
making  the  settlement  It  is  not  possible  that  she  could  be 
considered  a  debtor  until  the  plaintiffs'  debt  was  contracted,  if 
she  could  be  at  any  time  before  the  dissolution  of  the  com- 
pany ;  and  there  is  no  pretense  that  the  debt  on  which  the 
judgment  was  recovered  was  contracted  prior  to  the  convey- 
ance to  Kirkland  and  Eames.  The  case  is  very  much  like  that 
IV. — 7 
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of  one  entering  into  a  copartnership,  and  committing  the  actiye 
management  to  the  other  copartners  or  to  an  agent  There  is 
in  such  a  ease  a  liability  to  have  debts  contracted,  which  would 
render  the  new  acting  copartner  a  debtor,  but  he  does  not  be- 
come such  until  a  debt  is  actually  contracted.  Every  person  is 
liable  to  contract  debts,  and  may  create  agencies  under  which 
debts  binding  him  maybe  contracted,  but  until  he  has  done  so, 
or  a  debt  has  been  actually  contracted,  he  cannot  make  a  con- 
veyance which  will  be  fraudulent  against  creditors,  if  he  is 
under  no  other  liability. 

«3.  The  plaintiff  cannot,  therefore,  reach  the  the  interest  of 
the  persons  upon  whom  the  reversion  was  settled.  I  have  said 
that  the  estate  of  the  beneficiaries,  other  than  Mrs.  Eames,  was 
a  vested  estate;  and  I  think  it  was  such.  If,  however,  it  was 
contingent,  on  account  of  what  is  said  respecting  the  law  of 
descents -and  distribution  which  should  be  in  force  at  Mrs. 
Eames*  death,  it  would  make  no  difference  in  my  conclusion  as 
to  the  validity  of  the  deed.  A  person  may  create  a  contingent 
future  estate  as  well  as  one  vested  in  interest,  if  there  is  no 
illegal  suspense  of  the  power  of  alienation.  The  fact  that 
there  might  be  changes  in  the  persons  of  the  beneficiaries  before 
the  taking  effect  of  the  reversion  in  possession,  does  not  pre- 
vent the  vesting,  the  rule  being  that  if  there  be  persons  in 
existence  in  whom  the  estate  would  vest  in  possession  if  the 
preceding  estate  should  now  terminate,  the  latent  estate  is  a 
vested  one.* 

4.  The  remaining  question  is,  whether  the  plaintiff  is  enu- 
tled  to  sequester  the  rents  and  profits  payable  to  Mrs.  Eames 
during  her  life,  to  satisfy  its  judgment.  In  determining  this, 
we  must  consider  the  subject  as  wholly  real  estate.  It  origi- 
nally consists  of  both  real  and  i)ersonal,  but  the  latter  has 
been  appropriated  to  the  payment  of  debts  provided  for  in  the 
trust  deed.  There  is  no  direction  in  the  deed  to  convert  the 
real  into  personal,  and  the  doctrine  of  equitable  conversion 
has,  therefore,  no  application.  The  securities  now  in  the  hands 
of  the  defendants  are  the  proceeds  of  real  estate  sold,  and  are, 
therefore,  so  far  as  this  question  is  concerned,  to  be  considered 

*  See  Sheridan  v.  House,  in  this  volume. 
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real.  At  common  law,  I  have  no  doubt  that  a  conyejance  of 
one's  estate  to  trustees,  reserving  the  income  to  the  grantee  for 
life,  wonld  render  that  income  subject  to  the  pursuit  of  credi- 
itors.  It  is  ogainst  general  principles  that  one  should  hold 
property,  or  a  beneficial  interest  in  property,  by  such  a  title 
that  creditors  cannot  touch  it  But  our  statute  expressly  per- 
mits such  arrangements,  where  there  is  a  valid  trust,  under 
the  fifty-fifth  section  of  an  article  concerning  uses  and  trusts. 
It  declares  that  no  person  beneficially  interested  in  a  trust  for 
the  receipt  of  the  rents  and  profits  of  lands,  can  assign  or  in 
any  manner  dispose  of,  such  interest,  &c  1  R,  S.  730,  §  63. 
This  is  not  limited,  like  sections  18, 19,  in  the  statute  respect- 
ing the  jurisdiction  of  the  court  of  chancery,  to  trusts  proceed- 
ing from  another  person.  If  the  beneficiary  cannot  directly 
dispose  of  his  interest,  it  is  plain  that  he  cannot,  by  contract- 
ing debts,  put  it  in  the  power  of  another  person  to  take  and 
convert  it  so  as  to  deprive  the  beneficiary  of  it  I  have  else- 
where stated  what  I  conceive  the  motive  of  this  peculiar  ex- 
emption to  have  been ;  but  that  whatever  the  system  was  upon 
which  it  was  enacted,  the  courts  are  bound  to  execute  the  will 
of  the  legislature.  Graflf  v.  Bennett,  31  JV.  T.  9.  I  am  of 
opmion  that  the  rents  and  profits  of  this  trust  property  can 
no  more  be  reached  than  the  capital 

5.  It  has  been  argued,  that  inasmuch  as  this  stock  in  the 
manufacturing  company  passed  to  the  defendants,  the  trus- 
tees, by  the  trust  conveyance,  the  other  trust  property  should 
be  chargeable  with  this  debt  Passing  by  other  objections 
which  might  be  urged  against  this  view,  it  is  enough  to  say 
that  the  plaintiff  has  no  judgment  against  the  trustees.  He 
has  elected  to  consider  Mrs.  Eames  as  the  stockholder  who 
is  liable  for  the  debt,  and  is  therefore  estopped  firom  taking 
the  ground  that  the  trustees  were  the  stockholders. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  supremo  court  is  right,  and  ought  to  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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EORABACK  v.  STEBBINS. 

December,  1866. 

A  judgment  oonfeaeed  hj  a  married  woman  is  not  void,  but  voidable 
merely ;  and  her  hasband,  if  he  assented  to  the  sale  of  property  on  the 
execution  thereon,  is  estopped  from  afterwards  claiming  it  adversely. 

After  sale  of  personal  property  on  execution  issued  on  a  voidable  judg- 
ment, whether  the  property  actually  belonged  to  the  judgment  debtor 
or  to  another,  a  tax,  subsequently  levied  on  the  debtor,  constitutes 
no  lien  on  the  property,  and  a  purchaser  of  the  property  at  the  tax  sale 
acquires  no  title. 

Henry  Boraback  sued  Almas  Stebbins,  in  the  supremo  coort, 
to  recover  the  value  of  a  barouche  sleigh,  of  which  the  plaintiff 
claimed  to  be  the  owner,  taken  and  converted  by  the  defendant 
The  material  facts  appearing  on  the  trial  were  as  follows:  One 
R  D.  Gomwell  and  Harriet  Comweli  (wife  of  one  James  Corn- 
well ),  were  partners  in  the  livery  business  at  Homer,  in-  the 
county  of  Cortland,  and,  as  such,  were  the  owners  of  certain 
real  and  personal  property.  Harriet  Comweli  claimed  to  be 
the  owner  of  the  sleigh  in  controversy,  and  both  plaintiff  and 
defendant  substantially  claim  title  thereto  through  her.  The 
plaintiff's  claim  is  based  upon  these  facts.  Harriet  Comweli 
being  indebted  to  B.  D.  Comweli,  on  April  12,  ld!>6,  confessed 
a  judgment  to  him  for  a  sum  of  eighteen  hundred  dollars. 

Harriet  Comweli  and  her  husband  occupied  a  house  in  the 
town  of  Homer,  until  the  month  of  July,  1857,  when  they  re- 
moved to  the  town  of  Moravia,  Cayuga  county.  They  left  this 
sleigh,  together  with  other  sleighs,  in  the  bam,  on  the  premises 
they  had  rented  and  occupied  in  the  town  of  Homer,  and  they 
also  left  some  furniture  in  the  house  they  had  occupied  on  the 
same  premises.  B.  D.  Comweli  afterward  issued  an  execution 
upon  his  judgment,  and  on  June  29, 1857,  levied  upon  this 
{ leigh  and  other  property,  as  the  property  of  Harriet  Comweli, 
the  defendant  in  the  execution.  At  the  time  of  the  levy  by 
the  sheriff,  James  Comweli,  the  husband  of  Harriet,  was 
present  and  tumed  out  the  property.  The  sale  took  place  on 
July  25, 1857,  and  at  the  sheriff's  sale  the  plaintiff  bid  off  the 
sleigh  for  the  sum  of  one  hundred  and  five  dollars.  The  sleigh 
was  left  in  the  bam,  and  not  moved.  One  Ilandall,  who  owned 
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the  premises,  and  had  rented  them  to  Com  well  and  his  wife, 
and  had  resumed  possession  of  the  same,  on  their  abandon- 
ment of  the  premises,  which  was  before  the  sale,  was  present 
at  the  sale.  The  plaintiff,  when  he  bid  off  the  sleigh,  asked 
Bandall  if  he  could  leave  it  in  the  bam,  and  he  told  him  he 
conld,  and  it  remained  there  until  taken  away  by  the  tax  col- 
lector in  January,  1858.  The  plaintiff  did  not  pay  the  sheriff 
the  amount  of  his  bids ;  but  it  appeared  that  there  was  an 
open  account  between  the  plaintiff,  and  Com  well,  the  plaintiff 
in  the  execution,  and  on  August  16,  Comwell,  as  such  plain- 
tiff, receipted  the  amount  of  the  plaintiff's  bid  on  the  back  of 
the  execution. 

The  defendant  claimed  title  to  the  sleigh,  under  the  following 
circumstances: 

On  August  18, 1857,  the  assessors  of  the  town  of  Homer,  in 
said  county,  assessed  the  said  firm  of  E.  D.  Comwell  &  Co.  in  the 
sum  of  thirteen  hundred  dollars,  as  the  value  of  their  real 
estate,  and  in  the  sum  of  one  thousand  dollars,  as  the  value  of 
their  personal  property,  upon  which  assessment  the  supervisors 
of  said  county  levied  and  imposed  a  tax  of  twelve  dollars  and 
ninety-three  cents;  and  on  December  12, 1857,  the  said  board 
of  supervisors  issued  their  waxTant  to  the  town  collector  of 
said  town  of  Homer,  commanding  him  to  collect  the  amount 
of  said  tax,  and  in  case  of  default  to  levy  the  same  by  distress 
and  sale  of  the  goods  and  chattels  of  the  persons  so  assessed. 
By  virtue  of  this  warrant,  the  collector,  in  January,  1858, 
seized  the  sleigh  in  question  and  advertised  it,  and  sold  it  at 
public  auction,  and  it  was  bid  off  by  the  defendant  for  the  sum 
of  thirteen  dollars  and  seventy  cents,  that  being  the  highest 
sum  bid  for  the  same,  and  the  sleigh  was  delivered  to  him. 

The  court  charged  the  jury  that  the  defendant.  Almas 
Stebbinsi,  acquired  no  title  to  the  sleigh  in  question,  by  virtue 
of  his  purchase  thereof  at  the  tax  sale;  that  the  only  question 
in  the  case  for  them  to  determine  was,  whether  the  plaintiff  or 
C'chord  D,  Comwell  purchased  the  sleigh  in  question,  at  the 
execution  sale,  and  was  the  owner  thereof  at  the  time  plaintiff 
demanded  it  of  defendant;  that,  if  plaintiff  purchased  the 
sleigh  fcr  himself,  and  he  owned  it  when  he  demanded  it  of 
defendant,  he  was  entitled  to  recover;  but  if  he  purchased  for 
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Sichard  D.  Corn  well  and  as  his  agent,  and  said  Corn  well 
owned  it  at  the  time  plaintiff  demanded  it,  the  jnry  should 
find  a  verdict  for  the  defendant ;  that  plaintiff  could  not  re- 
coyer,  unless  the  evidence  satisfied  the  jury  that  he  owned  the 
sleigh.  To  each  of  these  instructions  defendant  excepted. 
The  jury  found  a  verdict  for  the  plaintiff 

TJie  supreme  court  at  general  term  were  of  opinion  that  as 
plaintiff  had  sufficient  possession,  constructive  or  actual,  to 
maintain  either  trespass  or  trover,  the  validity  of  the  judgment 
was  immaterial,  because  defendant  did  not  connect  himself 
with  the  title  which  the  sheriff's  sale  sought  to  defeat  Dun- 
can V.  Spear,  11  Wend.  54.  And  they  held  that  the  tax  sale 
was  void  for  want  of  jurisdiction,  and  that  even  though  the 
warrant  were  sufficient  to  protect  the  collector,  this  would  not, 
help  the  defendant,  who  must  show  title,  if  at  all,  through  a 
valid  assessment  and  sale. 

Defendant  appealed. 

0.  Porter,  for  defendant,  appellant;  Cited  Townsend  v 
Wesson,  4  Duer,  342,  344 ;  Yates  v.  St.  John,  12  Wend.  74  ; 
Eotan  V.  Fletcher,  15  Joh7is.  207  ;  Eush  v.  Lyon,  9  Cow.  52 ; 
Kennedy  v.  Strong,  14  Johns.  128 ;  2  Bright,  Husband  and 
Wife,  41 :  1  Comst.  496 ;  3  Hill,  215 ;  6  Id.  534,  635 ;  Marshall 
V.  Davis,  1  Wend.  109, 112 ;  Barrett  v.  Warren,  3  HiUl  348 ; 
Pierce  v.  Van  Dyke,  6  Id.  613 ;  Nash  v.  Mosher,  19  Wend.  431 ; 
McDonald  v.  Hewett,  lb  Johns.  349 ;  Prescott  v.  De  Forest,  16 
Id.  159 ;  2  Grenl  Ev.  614,  636,  637 ;  Schermerhom  v.  Van 
Volkenburgh,  11  Johns.  529;  Duncan  v.  Spear,  11  Weird.  54; 
Eoot  V.  Chandler;  10  Id.  Ill ;  Ely  v.  Ehle,  3  N.  Y.  (3  Comst.) 
506 ;  Stems  v.  Patterson,  14  Johns.  132 ;  Aikin  v.  Buck,  1 
Wend.  467,  469 ;  Cook  v.  Howard,  13  Johns,  284 ;  Faulkner  v. 
Brown,  13  Wend.  64 ;  Watkins  v.  Abrahams,  24  N.  Y.  72 ;  14 
How.  Pr.  191 ;  Brunner's  Appeal,  11  Wright,  Pa. ;  Vanderhey- 
den  V.  Mallory,  1  N.  Y.  (1  Cimist)  452 ;  Yale  v.  Dederer,  18 
N.  Y.  265 ;  Owen  v.  Dickinson,  1  Craig  &  PhilUpps,  48 ;  Bor- 
den V.  Pitch,  15  Johns.  122,  140 ;  Smith  v.  Shaw,  12  Id.  257; 
City  of  Camden  v.  Mumford,  2  Dutch.  49;  Harrington  v. 
People,  6  Barb.  610 ;  Dobson  v.  Pearce,  12  N.  Y.  (2  Kern.) 
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156 ;  Pendleton  v.  Weed,  17  N.  Y.  72 ;  Bumsiead  v.  Read,  31 

Barb.  661 ;  Qriswold  v.  Stewart,  4  Cow.  457 ;  Britton  v.  Wilder, 

6  Hill,  242 ;  Martin  v.  Divelly,  6  Wend.  9 ;  Askew  v.  Daniel,  5 

Iredell  Eq.  321 ;  Martin  v.  Mitchell,  2  Jacob  £  Walker,  424 ; 

Birdseye  v.  Flint,  3  Barb.  600;  Slocnm  v.  Hooker,  13  Id.  536 ; 

reversing  12  Id.  663 ;  6  How.  Pr.  167 ;  10  N.  Y.  Leg.  Obs.  49 ; 

Brnmskill  v.  James,  11  JVl  Y.  (1  Kern.)  294 ;  Elliott  v.  Piersal, 

1  Pei.  328,  340 ;  Chemnng  Canal  Bank  v.  Judson,  8   K   Y. 

(4  Seld.)  259 ;  Van  Alstyne  v.  Erwine,  11  iV.   Y.  (1   Ker7i.) 

331 ;  Coffin  r.  Tracy,  3  Cat.  129 ;  16  How.  93 ;  18  Id.  371 ;  6 

jSkW.  205  ;    2  JT^w/  Ciww,  135,  136 ;  Cropsey  v.  McKinney,  30 

Barb.  47 ;  Dyer  v.  Vandenberg,  11  Johns.  149 ;  Tnthill  v.  Wheeler, 

6  Barb.  362 ;  9  Abb.  Pr.  368 ;  2  B.  S.  463,  368  (4  cd.  316,  610) ; 

Dayton's  Surr.  312 ;  9  Wend.  452, 455, 486 ;  Savacool  v.  Bongh- 

ton,  5  Id.  171 ;   Chegaray  v.  Jenkins,  5  N.  Y.  (1  Seld.)  376  ; 

Henderson  v.  Brown,  1  Cai.  92 ;  Trustees  of  Rochester  v.  Sy- 

mondfl,  7  Wend.  392 ;  Sheldon  v.  Van  Bnskirk,  2  JV.  Y.  (2 

Comsi.)  473 ;    People  v.  Supervisors  of  Queens,  1  HiUy  195  ; 

Beach  v.  Furman,  9  Johns.  229 ;  Patchin  v.  Ritter,  27  Barb. 

34^  39. 

John  H.  Reynolds,  for  plaintiff,  respondent; — Cited, Watkyns 
r.  Abrahams,  24  N.  Y.  72 ;  Buckley  r.  Wells,  33  Id.  518 ;  revers- 
ing 42  Barb.  569 ;  Darby  v.  Callaghan,  16  Id.  71 ;  Duncan  v. 
Spear,  11  Wend.  54 ;  Earl  v.  Camp,  16  Wmd.  562  ;  Yates  v.  SL 
John,  12  Id.  74;  Jackson  v.  Hasbrouck,  12  Johns.  213. 

By  the  Coubt. — ^Davies,  Ch.  J. — [After  stating  the  facts. — 
1.  As  to  plaintiff's  title  to  the  sleigh.  There  is  no  controversy 
that  Harriet  Comwell  was  indebted  to  Richard  Comwell,  in 
the  amount  for  which  she  confessed  judgment  It  was  compe- 
tent for  her  to  secure  payment  of  such  indebtedness  out  of 
any  property  owned  by  her.  She  could  mortgage,  assign  or 
convey  any  such  property  for  such  purpose,  and  divest  her 
title  thereto,  and  vest  the  ownership  thereof  in  her  grantee,  or 
anj  one  claiming  under  him. 

This  court  held,  in  Watkins  v.  Abrahams,   24  N.  Y.  72,* 

*  The  decision  below  Id  that  case  is  reported  as  Wotkjns  v.  Abraham, 
14  How.  Pr,  191. 
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that  a  married  woman  could  not  oonfess  a  judgment,  under 
the  Code,  and  that  such  a  judgment  would  be  set  asidd  on 
her  motion.  It  was  held  that  she  was  placed  on  the  same  footing 
with  an  infant,  in  this  respect  It  follows,  from  this,  ttiat  the 
judgment  is  not  yoid,  but  voidable,  merely.  If  she  elects  to 
allow  it  to  stind,  and  the  title  of  her  property,  through  this 
instrumentality,  to  be  changed,  no  good  reason  is  perceived  why 
she  may  not  do  so.  It  has  been  repeatedly  held  in  this  court, 
ihat  a  married  woman  may  effectually  dispose  of  property, 
which  is  either  hers,  or  treated  by  her  husband  as  hers ;  and 
even  that  a  mortgage,  by  the  wife,  of  the  husband's  goods, 
was  valid,  he  standing  by  and  assenting  to  it ;  that  the  assent 
of  the  husband  was  only  important,  as  estopping  him  from 
claiming  the  goods  as  his  own,  after  permitting  the  wife  to 
deal  with  them  as  hers.  Edgerton  v.  Thomas,  9  JV.  F.  40; 
Sherman  v.  Elder,  24  Id.  381 ;  Knapp  v.  Smith,  27  Id.  377 ; 
Buckley  v.  Wells,  33  Id.  518;  Sammis  v.  McLaughlin,  35 
Id,  G47.  James  Comwell,  the  husband,  is  estopped  from 
claiming  the  sleigh  as  his  property.  He  was  present  at  the 
time  of  the  levy  by  the  sheriff,  through  which  this  plaintiff 
claims,  and  turned  out  this  sleigh  to  the  sheriff,  as  the  prop- 
erty of  Harriet  Comwell,  the  defendant  in  the  execution.  He 
is  forever  precluded  from  setting  up  the  contrary.  There  is 
no  pretense  that  the  title  to  the  sleigh  was  in  any  other  person. 
It  is,  therefore,  very  clear  that  the  property  in  the  sleigh  was 
in  Harriet  Comwell. 

The  next  question  is,  has  that  title,  by  virtue  of  the  judg- 
ment, execution  and  sale,  been  vested  in  the  plaintiff?  In 
Miller  v.  Earle,  24  N.  Y.  110,  this  court  held  that  a  judgment, 
entered  upon  a  confession  not  authorized  by  the  Code,  was 
good  between  the  parties,  and  that,  when  the  property  of  the 
defendant  had  been  sold  under  an  execution,  upon  each  a 
judgment,  the  purchaser's  title  cannot  be  impeached  by  a 
creditor,  not  having  a  judgment  or  lien  on  the  proi)erty,  at  the 
time  of  the  levy.  It  was  said  in  the  opinion  of  one  of  the 
judges,  that  if  the  defendant  in  the  execution  chose  to  adopt 
the  form  of  confeasing  a  judgment,  and  permitting  a  sale  of  his 
property  under  execution  thereon,  for  the  purpose  of  paying  a 
debt  owing  by  him,  it  was  not  perceived  that  any  objection 
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could  be  taken  by  a  party,  who  had  acquired  a  subseqn3nt 
judgment  and  lien,  to  such  payment ;  that  the  defendant  cer- 
tainly wonld  be  estopped  from  alleging  or  setting  up  that  the 
judgment  was  not  yalid^  or,  in  other  words,  was  not  a  judg- 
ment ;  and  that,  after  he  stood  by  and  saw  his  property  sold 
under  an  execution  issued  under  it,  and  the  proceeds  paid  over 
or  applied  upon  his  debt,  he  would  be  estopped  from  recalling 
Buch  payment  Judge  James,  in  the  other  opinion  delivered 
in  that  case,  observed:  "As  between  the  parties  themselves, 
however,  the  judgment  confessed  should  be  held  legal  and 
valid :  that  being  so,  the  levy  and  sale  of  property  under  it  was 
good,  as  against  the  defendant  and  all  the  world,  except  judg 
ment  creditors,  existing  and  having  a  lien  upon  his  property. 
Until  the  plaintiffs  recovered  their  judgment  against  Heth 
(the  person  confessing  the  judgment),  they  had  no  lien  upon 
his  property.  Until  then,  he  had  a  right  to  dispose  of  it,  or  its 
proceeds,  in  payment  or  satisfaction  of  his  debts,  or  in  any 
other  way  not  fraudulent." 

Again :  "  So  in  this  case,  the  debt  for  which  the  confession 
was  given  being  bona  fide,  the  property  levied  upon  might  have 
been  lawfully  applied  by  the  judgment  debtor,  without  judg- 
ment, to  the  payment  of  such  debt,  at  any  time  before  the 
plaintiff  in  this  suit  obtained  any  legal  or  equitable  lien 
thereon ;  and  the  proceeds  of  such  property  having  been  ap- 
plied to  the  payment  of  such  bona  fide  debt,  through  the  in- 
strumentality of  a  defective  judgment,  before  any  legal  or 
equitable  lien  was  obtained  upon  it,  by  any  other  creditor,  the 
property  cannot  be  recalled,  nor  its  proceeds  recovered  by  a 
subsequent  judgment  creditor,  although  the  prior  judgment  is 
void  as  to  him." 

A  brief  recurrence  to  the  facts  presented  by  the  record  will 
show  how  decisive  the  doctrine  of  this  case  is,  when  applied  to 
that  now  under  consideration.  Assuming,  for  the  present, 
that  the  sleigh  was  the  property  of  Harriet  Corn  well,  then  we 
have  these  controUing  facts:  1.  That  she  was  bona  fide  in- 
debted to  Bichard  D.  Comwell.  2.  That  through  the  instru- 
mentality of  a  judgment,  execution  and  sale  thereon,  the  pro- 
ceeds of  this  sleigh,  realized  on  a  sale  thereof  by  virtue  of  said 
execution,  were  applied  in  part  payment  of  said  debt    3.  That 
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such  sale  took  place,  and  proceeds  were  paid  over,  two  days 
before  the  assessment  roll  for  the  taxes  for  the  town  of  Homer 
was  completed,  that  bemg  done  on  the  18th  of  Anpnist,  1857. 
The  tax  was  not  levied  and  imposed  until  the  annual  meering 
of  the  board  of  supervisors  of  the  county  of  Cortland,  which, 
hi  that  county,  takes  place  on  the  Tuesday  next  after  the 
g  neral  election  in  each  year.    1  EJm,  Stat  339. 

No  lien  for  this  tax,  upon  this  sleigh,  assuming  it  1o  have 
Icen  the  property  of  Harriet  Cornwell,  was  acquired  until 
some  day  in  November,  1857.  At  this  time  all  her  right  and 
title  therein  had  been  disposed  of  in  payment  of  a  debt  justly 
due  <ind  owing  by  her;  and,  on  the  authority  of  Milbr  t\ 
Earle  {ubi  supra),  we  must  hold  that  the  tax  was  no  lien  on 
this  particular  piece  of  property,  and  that  the  defendant  ac- 
quired no  title  thereto  by  virtue  of  the  tax  sale. 

It  is  now  contended,  on  the  part  of  the  defendant,  that,  so  far 
as  the  proof  shows,  the  sleigh  belonged  to  James  Cornwell, 
the  husband  of  Harriet  CornwelL  It  is  not  perceived  how 
this  position  shows  title  in  the  defendant. 

If  it  was  the  property  of  James  Cornwell,  it  clearly  could 
not  be  taken  and  sold  for  a  tax  imposed  and  levied  against 
Harriet  Cornwell.  The  tax  was  levied,  so  far  as  the  persons 
were  concerned,  against  Richard  D.  Cornwell  and  Harriet 
Cornwell,  as  composing  the  firm  of  E.  D.  Cornwell  &  Co. 
There  ic  no  pretense  that  James  Cornwell  was  ever  a  member 
of  that  firm,  or  that  any  tax  was  levied  or  imposed  against  him 
or  upon  his  property.  The  warrant  to  the  collector  only  au- 
thorized him  tj  seize  and  sell  the  property  of  the  persons 
whose  names  were  set  down  in  the  tax  lists,  and  the  name  of 
James  Coruwell  does  not  appear  there.  If,  therefore,  the 
sleigh  was  the  property  of  James  Cornwell,  the  defendant 
acquired  no  title  to  it  by  virtue  of  his  purchase  at  the  tax  sale. 
Again :  this  argument  has  no  pertinency,  except  to  establish 
tlio  proposition  that  the  plaintiff  acquired  no  title,  by  virtue 
of  his  purchase,  on  the  execution  sale,  on  the  judgment  against 
Harriet  Cornwell.  But,  as  already  remarked,  James  Cornwell 
is  estopi)ed,  by  his  act  in  turning  out  to  tbe  sheriff  this  sleigh 
as  the  property  of  Harriet  Cornwell,  from  hereafter  setting  up 
or  claiming  that,  in  fact,  he  was  the  owne^  of  the  sleigh.    The 
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defendant  is  in  no  position  which  justifies  him  in  asserting  the 
ownership  of  the  sleigh  to  he  in  James  CornwelL 

Upon  the  testimony  adduced  at  the  trial,  the  question  legiti- 
mately arose,  whether,  at  the  execution  sale,  the  sleigh  was,  in 
fact,  purchased  hy  the  plaintiff  in  the  execution,  Eichard  D. 
ComwelL  The  judge,  therefore,  properly  charged  the  jury, 
that  it  was  important  for  them  to  determine  which  made  the 
purchase;  for,  which  eyer  did,  was  the  owner  at  the  lime  of  the 
demand  and  conversion ;  and  that,  if  the  plaintiff  purchased 
the  sleigh  for  himself,  and  he  owned  it  when  he  demanded' it, 
he  was  entitled  to  recover ;  hut,  if  the  plantiff  purchased  the 
sleigh  at  the  execution  sale  for  Eichard  D.  Comwell,  and  as  his 
agent,  and  said  Comwell  owned  it,  then  the  jury  should  find  a 
verdict  for  the  defendant. 

In  all  these  propositions,  the  learned  justice  was  undouhtedly 
correct  If  the  plaintiff  purchased  the  sleigh  for  himself,  and 
on  his  own  account,  then  he  unquestionably  became  the  owner 
thereof,  and  it  was  a  matter  of  no  moment,  whether  the  plain- 
tiff in  that  execution  required  payment  of  the  purchase-money 
at  the  time,  or  give  him  credit  therefor.  The  important  fact 
appeared  that  the  defendant  in  that  execution  had  credit  for 
the  amount  of  the  bid,  on  the  judgment  against  her.  The 
plaintiff,  in  that  judgment,  was  estopped  from  denying  the 
fact  of  such  payment  The  jury,  therefore,  found,  as  a  fact, 
that  the  plaintiff  himself  became  the  purchaser  of  the  sleigh 
at  the  execution  sale;  and  the  conclusion  of  the  law  followed, 
that  he  thereupon  became  the  owner  thereof.  The  judge,  also, 
very  properly,  left  it  to  the  jury  to  find,  whether  the  purchase 
was  not  made  by  or  for  Eichard  D.  ComwelL  If  it  had  been, 
then  he  became  the  owner  of  the  sleigh,  and  it  would  have  been 
liable  to  seizure  and  sale  for  payment  of  the  tax  levied  and 
imposed  on  him  and  Harriet  Comwell ;  and  the  defendant,  by 
virtue  of  the  tax  sale,  woald  have  acquired  title  thei*eto.  In 
such  case,  as  the  judge  told  the  jury,  their  verdict  should  be 
for  the  defendant  But  the  jury  ignored  this  view  of  the  case, 
and  found  that  the  plaintiff  had  himself  become  such  pur- 
chaser, and  thereby  the  owner  of  the  sleigh,  and,  consequently, 
entitled  to  recover  the  damages  he  had  sustained  by  the  taking 
and  conversion  thereof  by  the  defendant 
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We  have  assumed,  in  the  examination  of  this  case,  that  the 
tax,  and  the. sale  thereunder,  levied  and  imposed  upon  Richard 
D.  Comwell  and  Harriet  Comwell,  was,  in  all  respects,  legal 
and  regular.  In  the  view  we  take  of  this  case,  we  do  not  deem 
it  needful  to  express  any  opinion  upon  that  question,  and  we 
wish  to  be  distinctly  understood  as  expressing  none.  We  have 
disposed  of  the  case  on  the  assumption  that  the  tax  was  legal 
and  the  sale  regular. 

The  exceptions  taken  to  the  admission  of  testimony  are 
wholly  unimportant  and  immaterial,  in  the  light  we  regard 
this  case.  The  only  exception  which  bad  any  bearing  upon 
any  important  question  submitted  to  the  jury,  was  to  the  ad- 
mission of  proof,  on  the  part  of  the  plaintiff,  that  ho  had  an 
open  account  with  B.  D.  Corn  well,  the  plaintiff  in  the  execu- 
tion. Plaintiff,  by  his  bid  for  the  sleigh,  the  same  having  been 
accepted  by  the  sheriff  and  the  plaintiff  in  the  execution,  be- 
came a  debtor  to  such  plaintiff  for  the  amount  of  his  bid.  The 
plaintiff,  by  crediting  such  amount  on  the  execution^  dis^ 
charged  the  defendant  therein  from  such  sum,  and  was  estopped 
from  denying  payment  of  that  sum  by  her.  For  the  purpose 
of  showing  a  fact,  certainly  not  very  important,  how  the  mat- 
ter was  adjusted  between  the  purchaser  and  the  plaintiff  in 
the  execution,  the  judge  permitted  the  fact  that  there  was  an 
open  account  between  them  to  be  proved.  It  was  not  material 
or  important,  and  its  admission  is  no  ground  for  a  new  trial. 

Upon  a  careful  examination  of  the  whole  case,  I  am  clearly 
of  the  opinion  that  it  is  has  been  rightly  disposed  of,  and  that 
the  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurred,  except  Pobtes,  J.,  who  did  not  vote. 

Judgment  affirmed,  with  costs. 


HOSE  V.  ROSE.* 

September,  1863. 

Charitable  donations  of  a  pabllc  natare,  if  contingent  and  execatory, 
form  no  exception  to  the  law  against  perpetuities. 


*  An  opinion  in  this  case,  which  related  to  coets  only,  is  reported  in  2B 

If.  r.,  184. 
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The  conferring  of  tUe  naked  legal  title  upon  execatore^  doea  not  prevent 
a  beqaest  from  being  Toid  for  suspending  the  real  ownership  of  the 
fund,  contrary  to  the  statute. 

Where  a  primary  gift,  not  vested,  is  declared  void  for  being  made  con- 
tingent on  an  event  other  than  the  determination  of  one  or  two  lives, 
the  limitation  over,  dependent  on  the  same  contingency,  is  void  also, 
and  cannot  be  sustained  by  regarding  it  as  accelerated  and  vested  im» 
mediately.* 

The  testator  gave  his  executors  the  residue  of  his  estate,  with  directions 
that  if  a  specified  sum  were  contributed  within  five  years  from  his 
death  to  establish  a  Beneficent  Association  he  desired  should  be  formed, 
the  executors  should  pay  over  the  residue  to  such  association ;  but 
if  the  association  were  zrot  formed,  or  the  specified  sum  not  contributed 
within  that  time,  they  were  to  pay  the  residue  to  other  beneficiaries. 

SM,  1.  That  the  real  ownership  of  the  residue  would  thereby  be 
suspended  for  a  period  which  might  be  more  than  two  lives,  and  there- 
fore the  primary  bequest  was  void. 

2.  That  the  secondary  bequest,  since  it  was  subsequent  and  depended 
on  the  same  event,  was  also  void. 

ChanDCcy  Boso,  executor  of  John  Bose^  deceased,  com- 
menced this  action  in  the  supreme  court,  against  Henry  Rose 
and  others,  seeking  to  have  the  nature  and  extent  of  the  rights 
of  the  parties  mentioned  in  the  will  of  John  Bose  judicially 
ascertained  and  established,  and  especially  that  certain  charita- 
ble donations  contained  in  clause  9  of  said  will  be  decided  to 
be  yaiid  or  inyalid.  The  complaint  also  sought  the  directions 
of  the  court  for  the  management  of  the  estate,  and  as  to  the 
execution  of  the  trusts  in  the  will,  and  also  for  general  relief. 

The  following  is  the  ninth  clause  of  the  will,  which  was  the 
only  part  drawn  in  question. 

**  9th.  I  gi?e  and  bequeath  to  my  aforementioned  executors, 
all  the  residue  of  my  estate,  real  and  personal,  to  hold  the 
same  in  trnst,  for  the  special  end  of  encouraging  and  aiding  to 
found  in  the  city  of  New  York  an  extensiye  beneficent  asso- 
ciation, that  will  provide  and  establish  two  or  more  farms  as 
receptives  for  maintaining,  educating,  and  employing,  or  appren- 
ticing  out  such  poor  white  children  as  may  be  properly  con- 
trolled and  placed  therein ;  and  particularly  those  youth  who 

*  But  an  ultf'rior  limitation  which  is  bad  may  be  dropped,  allowing  the 
primary  bequest  to  stand.  Harrison  v.  Harrrison,  30  N.  7.  543.  Compare 
Schettler  v.  Smith,  41  Id,  327.    See  Burrill  e.  Boardman,  43  Id.  254. 
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maj  be  compelled  by  cruel  and  dissolute  parents  or  guardians 
to  pilfer  or  beg  in  or*  about  the  city,  believing  that  such  an  as- 
sociation and  establishment  would  be  means  to  rescue  and  save 
Tery  many  from  ruin,  firom  filling  prisons  and  alms-houses.  I 
do,  therefore,  desire  and  request,  that  wheneyer  within  five 
years  after  my  decease,  the  sum  of  three  hundred  thousand 
dollars  is  raised  from  other  sources  for  the  aforesaid  ends,  that 
then  said  trustees  do  promptly  transfer  or  pay  over  to  such  as- 
sociation all  the  said  trust  estate  or  proceeds  thereof;  but,  in 
case  the  sum  of  three  hundred  thousand  dollars  be  not  raised, 
as  aforesaid,  within  five  years  after  my  decease,  then  and  in 
that  event  I  desire  and  request  my  said  trustees  to  give  to  the 
American  Colonization  Society,  one  half  the  amount  or  pro- 
ceeds of  said  trust  estate,  and  the  remaining  half  they  will 
please  allot  and  give  to  whom  or  whatsoever  they  may  deem  to 
be  the  best  and  most  worthy  objects  of  charity  " 

The  American  Colonization  Society  answered  to  the  effect 
that  they  were  duly  incorporated,  and  so  entitled  to  take  testa- 
mentary gifts — and  claimed  that  clause  9  was  valid,  and  that 
they  were  entitled  to  half  of  testator's  residue,  and  to  hold  the 
same  in  case  the  bequests  of  the  whole  residue  should  be  ad- 
judged to  be  void,  or  in  case  the  preliminary  subscription 
should  not  be  raised. 

The  Rose  Beneficent  Association  of  the  citv  of  New  York 
also  answered  to  the  efiect  that  the  association  was  incorporated 
by  statute,  and  was  entitled  to  have  the  provisions  in  clause  9 
carried  into  effect,  and  that  the  residuary  estate  therein  appro- 
priated should  be  paid  to  them,  they  being  ready  to  perform  all 
the  conditions  imposed  on  them  by  the  testator. 

Tlie  supreme  court,  at  special  term,  Wm.  F.  Allen,  J., 
held  that  the  entire  disposition  contained  in  clause  9  was  in- 
valid and  void,  and  that  neither  the  Rose  Beneficent  Associa- 
tion nor  the  American  Colonization  Society  had  any  right  to 
testator's  residue  under  the  will ;  but  that  the  heirs  took  it  as 
in  case  of  intestacy,  and  the  executor  was  directed  to  distribute 
the  same  accordingly.  From  the  judgment  entered  thereon, 
both  the  societies  appealed;  and  the  judgment  having  been 
affirmed  at  general  term,  they  appealed  to  this  court. 
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Alexander  W.  Bradford^  George  F,  Comstocky  and  William 
Curtis  NoyeSy  for  the  defendant  Eose. 

Theodore  W.  Dwight,  William  M.  EvarUy  and  John  A. 
Sryan,  for  the  Bose  Beneficent  Association. 

Charles  (/Conor  and  Joseph  B,  Varnum,  for  the  American 
Colonization  Society. 

By  the  Coubt. — ^Weight,  J. — The  magnitude  of  the  be- 
quest, in  connection  with  the  interesting  questions  supposed  to 
be  involved  and  which  were  argued  with  so  much  learning  and 
ability,  has  given  unusual  importance  to  this  case.  It  may  be, 
also,  that  the  purpose  of  the  testator  in  the  disposition  of  the 
bulk  of  his  large  estate  has  tended  to  heighten  the  public  in- 
terest, for,  independent  of  any  peculiar  law  of  charity,  and  ac- 
cording to  the  general  sense  of  civilized  society,  such  purpose 
is  eminently  benevolent 

The  testator  contemplated  the  foundation  of  an  extensive 
charity  of  the  description  indicated  in  his  will.  But  he  did 
not  propose  to  be  sole  donor  and  founder.  On  the  contrary, 
he  did  not  propose  to  contribute  at  all  unless  others  engaged 
in  the  undertaking ;  and  hence,  his  munificent  gift  was  lim- 
ited upon  the  contingency  that  an  association  should  be 
brought  into  existence  ,  and  the  sum  of  three  hundred  thou- 
sand dollars  raised  from  other  sources,  within  five  years  of  his 
decease.  The  plain  meaning  of  the  testator  in  the  clause  dis- 
posing of  the  residue  of  his  estate,  is  this :  his  executors  were 
to  hold  such  residue  to  aid  thereby  in  founding  the  Beneficent 
Association  indicated.  If  within  five  years  from  his  decease 
the  association  should  be  formed,  and  there  was  raised  from 
other  sources  the  sum  of  three  hundred  thousand  dollars,  the 
whole  of  his  residuary  estate  should  belong  to  such  association, 
and  his  executors  were  to  pay  it  over.  No  duty  or  trust  was 
enjoined  upon  the  executors  except  to  pay  over  on  that  contin- 
geHcy,  and  in  the  mean  time  they  were  to  hold  the  funds 
passively.  But  if  no  association  was  formed,  or,  if  formed, 
there  should  be  a  failure  to  raise  the  sum  named  from  other 
sources,  within  the  time  si)ecified,  the  residuary  estate  was  not 
to  be  devoted  to  the  benevolent  purpose  primarily  contem- 
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plated  by  the  testator;  but  one-half  thereof  was  to  go  to  the 
American  Colonization  Society,  and  the  other  half  "  to  whom 
or  whatsoever  they  (the  executors)  might  deem  to  be  the  best 
and  most  worthy  objects  of  charity/* 

As  the  testator,  therefore,  framed  the  bequest,  it  is  contin- 
gent and  executory  in  respect  to  both  the  primary  and  second- 
ary dispositions.  As  to  the  primary  disposition  there  is  an  un- 
certainty as  to  the  association  (which  was  non-existent  at  the 
testator's  death),  eyen  being  formed,  and  also  as  to  the  raising 
cf  the  three  hundred  thousand  dollars.  The  secondary  dis- 
positions hinge  on  the  same  uncertain  event,  viz:  the  not  rais- 
ing the  three  hundred  thousand  dollars.  They  do  not  take 
efTect,  nor  did  the  tesiator  intend  they  should,  unless  there  is  a 
failure  to  raise  the  sum  within  the  time  specified. 

We  are  met  at  the  threshold  of  our  examination  with  the 
objection  that  the  limitations,  tested  by  our  law  of  perpetuity, 
are  invalid.  Unless,  therefore,  the  objection  of  remoteness  can 
be  avoided^  it  will  be  unnecessary  to  examine  the  question  so 
fully  discussed  and  still  unsettled,  whether  the  English  law  of 
charitable  uses,  as  it  existed  at  the  adoption  of  the  Constitu- 
tion of  1777,  is  now  the  law  of  the  State.  If  the  dispositions 
are  void  on  the  ground  of  remoteness,  the  property  goes  to 
those  to  whom  the  law  gives  the  ownership  in  case  of  an  in- 
effectual devise  or  bequest,  viz :  the  heirs  and  next  of  kin. 

In  determining  the  question  whether  the  vice  of  perpetuity 
attaches,  it  is  of  no  significance  that  the  limitations  are  to 
what  are  understood  as  charitable  objects.  Charitable  dona- 
tions of  a  public  nature,  form  no  exception  to  the  law  against 
perpetuities ;  at  least  while  they  remain  contingent  and  ex- 
ecutory. Estates,  although  given  to  charitable  uses,  must  vest 
within  the  time  prescribed  by  law.  This  is  the  American  and 
English  doctrine,  and  I  am  not  aware  of  any  case  to  the  con- 
trary. Phelps  V.  Pond,  23  3^.  Y.  69 ;  Leonard  v.  Burr,  18  Id, 
9G;  Yates  v.  Yates,  9  Larj.  324;  Morgan  v.  Masterton,  4 
Sand/.  442.  In  1  Drury  &  IF.  245,  Sir  Edward  Stjgdex, 
sitting  in  the  Irish  court  of  chancery,  said:  ^'Limitations  over 
to  charity  do  not  differ  from  any  other,  and  to  be  effectual 
must  be  confined  within  the  usual  period,"  and  on  that  ground 
the  limitation  over  to  the  charity  was  adjudged  i<i  beyoid* 
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Indeed,  the  counsel  of  one  of  the  donees  in  the  present  case, 
the  American  Colonization  Society,  concedes  that  if  the  be- 
quest to  the  society  did  not  vest  immediately  on  the  death  of 
the  testator,  bat  was  postponed  for  any  period,  however  short, 
it  wonld  be  void,  becanse  human  life  does  not,  as  our  rule 
against  perpetuities  requires,  enter  into  the  limitation. 

It  cannot  be  successfully  urged  that  the  primary  legatee  took 
a  vested  interest;  certainly  the  formation  of  the  association 
and  the  raising  of  the  three  hundred  thousand  dollars  were 
conditions  precedent.  The  executors  were  not  to  pay  over  the 
fund  until  the  conditions  were  performed,  which  might  be  any 
time  within  five  years  from  the  death  of  the  testator,  and  in 
default  of  performance  it  was  to  go  to  other  beneficiaries. 
They  were  not  authorized  to  expend  any  part  of  the  estate  in 
organizing  the  association,  or  in  procuring  contributions  from 
other  sources.  The  limitation  directs  them  in  terms  to  pay 
over  "  the  trust  estate,  or  proceeds  thereof."  It  does  not  appear 
that  any  part  of  the  legacy  has  been  used  for  the  purpose  sug- 
gested ;  and  I  am  clearly  of  the  opinion  that  the  executors 
were  without  authority  to  do  so.  They  were  to  hold  the  fund, 
subject  to  the  contingencies  on  which  it  was  given,  for  the 
period  of  five  years,  unless  the  uncertain  events,  upon  the  hap- 
pening of  which  it  was  to  vest  in  and  belong  to  the  primary 
legatee,  sooner  occurred.  As  the  testator  framed  the  limita- 
tion and  by  its  precise  terms,  the  '^absolute  ownership"  of  the 
fund  was  to  remain  suspended,  it  might  be  for  five  years,  or  a 
shorter  period,  having  no  dependence  upon  lives.  Of  course 
the  naked  legal  title  was  in  the  executors,  by  operation  of  law, 
or  under  the  will,  for  the  benefit  of  the  next  of  kin  unless 
effectually  bequeathed  to  others;  but  the  real  ownership  was 
suspended  and  the  fund  incapable  of  alienation  for  five  years, 
unless  the  conditions  on  which  the  limitation  was  to  take 
effect  were  sooner  fulfilled.  The  fund  now  awaits  the  per- 
formance of  one  of  the  conditions,  viz :  the  raising  of  the 
three  hundred  thousand  dollars,  and  until  that  condition  is 
performed  it  cannot  be  paid.  This  is  no  vested  gift,  but  on 
the  contrary  a  perpetuity,  because  the  vesting  of  the  gift  is  not 
made  to  depend  on  a  life  or  two  lives  in  being,  but  on  an  un- 
certain event  which  may  not  happen  within  five  years,  a  period 
IV-— 8 


114  NEW  YORK 


Rose  0.  Rose. 


which  cannot  be  enbstituted  for  lives.  1  R,  S.  773,  §  1 ;  Hawley 
V.  James,  16  Wend.  61 ;  Yates  v.  Yates,  9  Barb.  325 ;  Boynton 
V.  Hoyt,  1  Den.  53 ;  Phelps  v.  Pond,  23  N.  Y.  69 ;  Morgan  v. 
Masterton,  4  Sandf.  442 ;  Ker  v.  Lord  Dungannon,  1  Drury  d' 
W.  509 :  Lew.  on  Perpet.  147, 170, 172 ;  1  Jarm.  on  Wills,  230, 
321.  The  yice  of  perpetuity  is,  therefore,  inherent  in  the  pri- 
mary limitation. 

But  how  is  it  with  the  second  bequest  over  to  the  Coloniza- 
tion Society,  and  other  objects  which  the  executors  shall  deem 
meritorious  charities  ?  The  primary  and  ulterior  limitations 
are,  in  terms,  hung  upon  the  same  uncertain  event,  and  it 
WDuld  seem  to  follow,  that  if  the  one  involves  a  jKrpet  aitj',  the 
o  her  is  affected  with  the  same  vice,  and  for  like  reasons.  Tak- 
ing the  will  precisely  as  the  testator  has  written  it,  the  secon- 
dary bequest  is  made  to  vest  upon  the  failure  to  raise  the  thr?e 
hundred  thousand  dollars  in  6ve  years.  Whether  it  shall  ever 
take  effect  is,  in  terms,  dependent  upon  the  determination  of 
this  uncertainty.  The  primary  limitation  is  dependent  upon 
the  event  being  determined  one  way,  the  secondary  limitation 
on  its  determination  the  other  way.  I  give,  says  the  testator, 
to  the  first  object  of  my  regard,  the  Benevolent  Association, 
all  of  my  residuary  estate,  upon  condition  that  within  five 
years  after  my  decease,  the  sum  of  three  hundred  thousand 
dollars  is  raised  from  other  sources ;  but,  "  in  case  the  sum  of 
three  hundred  thousand  dollars  be  not  raised,  as  aforesaid, 
within  five  years  after  my  decease,  then  and  in  that  event  I  de- 
sire and  request  my  said  trustees  to  give  the  American  Coloni- 
zation Society,  one  half  the  amount,  or  proceeds  of  said  trust 
estate,  and  the  remaining  half  they  will  please  allot  and  give 
to  whom  or  whatsoever  they  may  deem  to  be  the  best  and  most 
worthy  objects  of  charity.'*  Can  there  be  any  doubt,  there- 
fore, that  the  secondary  gift,  according  to  its  terms,  is  limited 
upon  the  determination  of  the  same  event  which  the  primary 
gift  is  made  dependent,  and  that,  taking  the  will  as  it  reads, 
the  vice  of  perpetuity  equally  affects  both  of  the  bequests?  I 
think  not.  The  ulterior  bequest  is  objectionable,  not  merely 
because  it  is  subsequent  in  order  to  one  that  is  too  remote,  but 
because  it  is  subsequent  and  depending  upon  tho  sjuwi  event. 
The  subsequent  limitation,  judged  by  itself,  is  too  remote.    I 
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concede,  that  if  the  ulterior  gift  was,  in  itself,  well  limited,  it 
would  not  be  affected  by  the  circiunstance  that  the  prior  gift 
was  void  for  remoteness,  or  any  other  yice;  bnt  I  think  it 
wonld  be  difficult  to  find  a  case  where  the  ulterior  bequest  was 
void  for  remoteness  according  to  its  terms,  and  the  gift  was 
accelerated  so  as  to  bring  it  within  the  rules  of  law.  This 
would  be,  in  effect,  to  alter  the  bequest  and  make  a  new  will 
for  the  testator. 

The  learned  counsel  for  the  Colonization  Society  contended, 
with  much  ingenuity,  that  the  limitation  over  to  the  society 
was  not  of  a  character  to  be  impeached  for  remoteness ;  that 
the  right  of  the  society  to  the  money  was  fixed  and  ineyitable 
from  the  moment  of  the  testator*  s  death,  and  that  there  was 
no  length  of  time  whatever  in  which  the  vesting  of  the  gift  to 
it  was  either  uncertain  or  postponed.  The  result  is  reached  in 
this  way:  The  event,  it  is  said,  on  which  the  bequest  to  the 
Colonization  Society  was  limited  to  take  effect,  was  a  mere  neg- 
ative. That  with  the  view  of  settling,  if  possible,  the  prior 
gift,  the  testator  allowed  five  years  for  ascertaining  its  practica- 
bility, yet  the  gift  over,  both  in  expression  and  in  intent,  is 
limited  upon  the  event.  If  such  a  negative  can  be  called  an 
event,  it  is  to  be  considered  as  happening  whenever  the  affirm- 
ative is  legally  impossible.  Taking  into  view  the  state  of  facts 
and  the  existing  law,  it  was,  at  the  death  of  the  testator,  legal- 
ly impossible,  and,  therefore,  in  fact  impossible,  that  the  three 
hundred  thousand  dollars  could  ever  be  raised,  as  prescribed  by 
the  testator;  for  the  Benevolent  Association  did  not  exist, 
nor  could  it  ever  come  into  existence  to  raise  it.  Looking, 
says  the  counsel,  at  the  limitation  from  the  stand-point  of  the 
testator's  death,  the  event  on  which  the  prior  limitation  was 
suspended  could  never  happen ;  the  Association  did  not  exist, 
and  the  law  would  not  allow  it  to  come  into  existence,  so  that 
it  might  raise  the  three  hundred  thousand  dollars,  and  hence, 
the  negative  of  the  event  on  which  the  secondary  bequest  was 
limited,  is  to  be  regarded  as  happening  whenever  the  legal  im- 
possibility existed  of  raising  the  three  hundred  thousand  dol- 
lars, which  was  at  the  moment  of  testator's  death.  An  execu* 
tory  limitation,  it  is  argued,  to  be  avoided  by  the  rule  against 
perpetuities,  must  be  so  framed  at  the  time  of  its  creation  as 


116  NEW  YORK 


Bo8e  V,  BoBe. 


ex  necessitctte  not  to  take  effect  (if  it  takes  effect  at  all),  within 
the  allowed  period.  If  the  limitation  cannot  by  any  possibility 
ever  yest,  the  rale  does  not  apply,  and  the  test  of  its  validity, 
under  the  role,  is  always  capable  of  being  applied  to  it  at  the 
instant  the  instrnment  containing  it  becomes  operative.  In 
testing  the  validity  of  any  disposition  sought  to  be  impeached 
on  the  ground  of  remoteness,  we  are  told  that  the  sole  inqniiy, 
is — is  the  limitation  so  framed  that  we  can  see  that  that  it 
must  take  effect,  if  ever,  within  the  prescribed  period  ?  If  the 
event  on  which  it  is  hung,  be  possible  in  the  nature  of  things, 
and  it  be  not  of  such  a  charaater  that  it  must  inevitably  hap- 
pen, if  ever,  within  the  prescribed  period,  it  is  conceded  that  it 
is  void  in  its  creation ;  but  an  attempted  future  limitation 
upon  a  stated  event,  it  is  claimed,  is  not  avoided  by  the  rule 
against  perpetuities,  but  is  inherently  null  and  void,  owing  to 
the  mere  fact  that  it  is  incapable  of  ever  taking  effect  If, 
however,  it  can  be  seen  at  the  moment  of  the  testator's  death, 
taking  into  view  the  state  of  facts  and  the  existing  law,  that 
the  giit  must  take  effect,  if  ever,  within  the  prescribed  time,  it  is 
not  invalid  on  the  ground  of  remoteness.  It  is  insisted  that 
the  limitation  over  to  the  Colonization  Society  was  on  the  n^a- 
tive  of  an  event  that  could  not  possibly  ever  happen  within  the 
prescribed  time,  for  it  was  legally  impossible  that  it  could  hap* 
pen  at  all.  Hence,  the  gift,  being  limited  on  the  not  happen- 
ing of  an  event  that  it  was  legally  impossible  could  happen, 
the  right  of  the  Colonization  Society  to  the  money  was  subject 
to  no  contingency,  but  was  fixed  from  the  moment  of  the  tes- 
tator's death. 

The  sum  of  this  argument  is,  that  the  prior  gift  being  void 
for  remoteness,  or  some  other  vice,  and  out  of  the  way,  and  the 
law  rendering  it  impossible  that  that  event  could  happen,  on 
the  negative  of  which  the  secondary  gift  was  limited  to  take 
effect,  such  bequest  is  to  be  brought  forward  and  upheld  as  an 
immediate  vested  gift.  The  argument  is,  I  think,  unsound  on 
principle  and  authority.  If  it  be  correct  in  this  case,  I  cannot 
perceive  why,  in  any  case,  where  there  are  primary  and 
secondary  limitations  depending  on  the  same  event,  and  the 
law  adjudges  the  primary  limitation  to  be  void,  the  secondaiy 
bequest  shall  not  be  accelerated,  and  made  to  vest  immediately. 
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But  I  think  it  wonld  be  a  new  doctxine  that  when  the  second- 
ary limitation,  according  to  its  own  terms,  is  more  remote  than 
the  law  will  permit,  it  is  brought  forward  if  the  vice  of  per- 
petuity, or  some  other  vice,  shall  be  fatal  to  and  legally  displace 
the  prior  limitation.  In  this  case  the  prior  gift  was  limited, 
upon  the  condition  of  raising,  within  five  years,  the  sum  of 
three  hundred  thousand  dollars,  and  it  was  to  take  effect  upon 
the  happening  of  that  oontingency.  This  was  yoid  for  remote- 
ness. The  posterior  gift  was  to  take  effect,  in  case  of  a  failure 
to  raise  such  sum  within  fiye  years  from  the  testator's  decease, 
and  only  on  that  event  being  determined.  The  intention 
plainly  indicated  by  the  words  of  the  limitation  is,  th&t  the 
latter  gift  is  to  remain  suspended  until  the  sum  specified  is 
raised,  proTided  it  be  done  within  fire  years.  This  is  a  clearly 
expressed  hmltation  of  the  gift  upon  a  contingency.  The  be- 
quest is,  itself  a  perpetuity  without  regard  to  the  presence  or 
absence,  or  the  yalidlty  or  inyalidity,  for  any  cause,  of  the 
prior  limitation.  As  the  testator  has  framed  the  limitations, 
primary  and  secondary,  they  are  both  condemned  by  our  law  of 
per;)etuity.  The  bequest  to  the  Colonization  Society  cannot  be 
brought  forward  and  upheld  as  an  immediate  vested  gifb,  with- 
out, in  effect,  making  a  will  for  the  testator,  instead  of  ex- 
pounding the  one  made  by  him.  On  the  ground  of  remote- 
ness, therefore,  which  affects  both  bequests,  I  am  of  the  opinion 
that  there  has  been  no  valid  or  testamentary  disposition  of  any 
part  of  the  residuary  estate. 

The  court  concurring  in  this  view  it  disposes  of  the  case 
without  reaching  the  question,  so  elaborately  and  learnedly 
discussed,  viz :  whether  the  peculiar  system  of  English  juris- 
prudence, by  which  indefinite  charitable  gifts  are  upheld,  is 
the  law  of  this  State. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  concurred  in  respect  to  the  primary  bequest, 
and  all  but  H.  B.  Selden,  J.,  who  was  in  doubt,  as  to  the 
secondary  bequest 

Judgment  affirmed,  and  taxable  costs  of  all  parties  to  be 
paid  out  of  the  funds  of  the  estate. 
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EOSEBROOKS   v.   DINSMORR 

March,  1867. 
Rerenlng  4  £dU,  67S. 

In  an  action  against  a  carrier,  under  a  complaint  wliich  alleges  that 
before  the  arrival  of  the  goods  at  their  original  destination  the  consig- 
nee had  left  that  place,  and  the  carrier  was  directed  to  forward  the 
goods  from  thence  to  him  at  another  place,  bat  that  he  neglected  so  to 
do,  and  so  negligently  acted  that  the  goods  were  lost, — evidence  that 
when  the  property  had  reached  its  destination  the  consignee's  agtent 
demanded  a  delivery  of  it,  which  was  ref  ased  by  reason  of  the  negli- 
gence of  the  defendant,  the  carrier — will  sustain  a  recovery,  there 
being  no  objection  taken  at  the  trial  to  the  variance. 

An  objection  at  the  trial  might  be  obviated  by  amendment. 

Henry  W.  Rosebrooks  sued  William  B,  Dinamore^  president 
of  Adams  Express  Company,  in  the  New  York  superior  courl;, 
to  recover  the  value  of  goods  shipped  for  plaintiff  by  the  de- 
fendants in  the  fall  of  1862,  from  New  York,  to  a  consignee 
(Cantwell)  at  Harper's  Ferry,  Virginia. 

The  allegations  of  the  complaint  material  to  the  question  of 
variance  were  as  follows :  The  plaintiff's  assignors  shipped  the 
goods  by  the  defendants,  directed  to  one  William  Cantwell,  at 
Harper's  Ferry,  in  the  State  of  Virginia.  That  said  goods 
were  received  by  said  Adams  Express  Company,  and  by  them 
agreed  to  be  forwarded  to  said  Harper's  Perry,  and  the  same 
were  actually  forwarded  to  Harper's  Ferry  by  said  Adams  Ex- 
press Company. , 

"  That  before  the  arrival  of  said  gooda  at  Haider's  Ferry, 
said  William  Cantwell,  the  consignee  thereof,  had  removed 
from  said  Harper's  Ferry,  of  which  removal  said  Adams  Ex- 
press Company  was  duly  notified ;  and  thereupon  said  Adams 
Express  Company  were  duly  notified  and  directed  to  forward 
said  goods  to  the  address  of  said  William  Cantwell,  at  the  city 
of  Washington  aforesaid. 

''That  said  company  undertook  to  forward  said  goods  to 
Washington  as  aforesaid,  but  instead  thereof,  said  company  so 
negligently  acted  in  the  premises  at  Harper's  Ferry  aforesaid, 
that  said  goods,  through  the  negligence  and  improper  care  of 
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said  Adams  Express   Company,  were  wholly  lost  or    des- 
troyed. 

*'  Wherefore,  &c/' 

Upon  the  trial  before  the  referee,  it  appeared  that  a  portion 
of  the  goods  arrived  at  Sandy  Hook,  a  place  about  a  mile  from 
Harper's  Ferry,  on  the  opposite  side  of  the  river,  and,  shortly 
after,  the  consignee  demanded  the  goods  there  of  the  agent  of 
the  defendants,  who  refused  to  deliver  them.  The  referee  re- 
ported in  favor  of  the  plaintiff  for  the  value,  at  Harper's  Ferry, 
of  the  goods  so  demanded,  with  interest.  Judgment  waa 
entered  on  the  report  accordingly,  with  costs. 

7%6  superior  courts  at  general  term,  reversed  the  judgment, 
and  ordered  a  new  trial,  on  the  ground  that  the  evidence 
amount<ed  to  a  variance,  leaving  the  cause  of  action  unproved 
in  its  entire  scope  and  meaning.    Reported  in  4  Robt  672. 

Plaintiffs  appealed. 

Torrance  £  Spaulding,  for  the  plaintiff,  appellant; — Cited 
Belknap  v.  Sealey,  14  N.  Y.  144 ;  Parsons  r.  Suydam,  3  E.  D. 
Smith,  280 ;  Manice  v.  Brady,  15  Abb.  Pr.  173 ;  Day  v.  Roth, 
18  N.  Y.  448 ;  Stevens  r.  Boston  &  Maine  R  R.  Co.,  1  Oray, 
277. 

Clarence  A.  Seward,  for  the  defendant,  respondent. — The 
gravamen  of  the  complaint  was:  1.  Keglect  to  forward  the 
goods  from  Harper's  Ferry  to  Washington ;  and,  2.  Negligence 
and  improper  care  of  the  goods  at  Harper's  Ferry,  whereby 
the  goods  were  destroyed, — and  the  plaintiff  entirely  failed  to 
prove  his  case,  and  the  referee  has  rendered  judgment,  not  for 
a  refusal  to  forward,  nor  for  neglect  of  the  care  of  the 
gooda  at  Harper's  Ferry,  both  of  which  charges  were  based 
upon  contract,  but  ex  delicto,  for  a  conversion  of  some  of  the 
goods  at  Sandy  Hook.  This  he  coxdd  not  properly  do.  Bailey 
t\  Ryder,  19  JV.  F.  3G3 ;  Voorhies^  Code,  §  171,  and  cases  cited 
in  notes ;  Saltus  v.  Genin,  3  Bosw.  250 ;  Whitcomb  v.  Hunger- 
ford,  42  Barb.  177;  Cowenhoven  v.  City  of  Brooklyn,  38  Id.  9 ; 
Gaspar  t*.  Adams,  28  Id.  441.    But,  if  the  cose  was  one    of 
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yariance,  an  amendment  should  not  have  been  allowed  with- 
oat  putting  the  plaintiff  to  his  motion,  because  the  rariance 
was  material,  and  misled  the  defendant 

By  thb  Coubt. — ^Scrugham,  J. — The  gravamen  of  the 
action  is  the  loss  of  the  property  through  the  negligence  of 
the  defendant 

The  agent  of  the  plaintiffs  assignor  had  the  right  to  demand 
and  receive  it,  when  he  applied  for  it  at  Sandy  Hook ;  the  pro- 
perty was  not  then  in  transitu,  but  had  reached  its  destma- 
tion,  as  the  contract  was  to  convey  it  to  Harper's  Perry,  or  to 
the  defendant's  agency  nearest  or  most  convenient  to  it.  Such 
was  Sandy  Hook,  and  the  goods  could  not  at  that  time  be 
taken  farther  by  the  defendant. 

The  agent  of  the  plaintifTs*  assignor  was  authorized  by  the 
defendant's  agent  at  Harper's  Ferry  to  apply  for  the  goods  at 
Sandy  Hook. 

The  refusal  to  deliver  them  was  wrongful,  and  ifcs  result  was 
their  loss.  The  wrong  would  not  have  been  committed  but 
for  the  negligence  .  of  defendant  in  not  sending  a  proper 
way-bilL 

The  box  of  candies  was  delivered,  by  mistake  of  defendant's 
agent,  to  the  wrong  persons,  and  lost  to  plaintiff's  assignor. 

There  can  be  no  doubt  of  this  being  attributable  to  defend* 
anf  s  negligence. 

It  was  not  claimed  on  the  trial  that  the  case  proved  va- 
ried from  that  pleaded ;  nor  was  any  of  the  evidence  objected 
to  on  the  ground  that  it  did  not  correspond  with  the  allega- 
tions of  the  complaint. 

If  that  objection  had  then  been  taken,  the  referee  might 
have  permitted  an  amendment  of  the  complaint,  and  if  the 
defendant  alleged  surprise,  might  have  imposed  terms  to  pre- 
vent it  It  was  late  for  the  defendant  to  be  surprised  after 
report 

The  order  granting  a  new  trial  should  be  reversed,  and  tho 
judgment  entered  on  report  of  referee  aflSrmed. 

All  the  judges  concurred. 

Judgnient  accordingly. 
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BOUSE  V.  LEWIS* 

Marcb,  1866. 

A  buyer,  liaving  paid  for  cbattelB,  to  be  deliyered  at  a  future  daj,  is  not 
bound  to  receive  tbem  after  tbat  day  bas  passed,  unless  tbe  delay  was 
caused  by  bia  acts  before  tbe  day,  or  unless  be  bas  waived  punc- 
tual performance.* 

Tbe  J  adgesboald  refuse  to  instruct  tbe  jury  as  to  tbe  effect  of  a  fact 
alleged  by  one  of  tbe  parties,  but  not  substantiated  by  any  evidence. 

Simeon  House  sued  Ebenezer  Lewis^  in  the  supreme  conrt, 
for  damages  for  breach  of  a  contract  to  sell  and  deliyer  within 
a  day  named,  two  mowing  machines,  which  at  the  time  of  con- 
tracting were  in  coarse  of  construction  or  alteration,  at  de- 
fendant's shop.  Plaintiff  paid  for  tbe  mowers  at  the  time  of 
making  the  contract.  The  only  question  of  fact  litigated  was 
whether  they  were  to  be  delivered  on  June  27,  as  claimed  by 
plaintiff,  or  on  July  4,  as  claimed  by  defendant. 

On  the  day  which  plaintiff  claimed  was  the  day  fixed,  he 
demanded  delivery,  but  the  mowers  were  not  done.  There- 
upon he  told  the  defendant  that  he  should  not  take  them  after- 
ward, whether  finished  or  not.  When  the  day  which  defend- 
ant claimed  was  the  date  for  performance,  the  machines  were 
finished  and  ready  for  delivery. 

The  testimony  of  the  parties  and  their  witnesses  as  to  what 
was  the  true  day  was  conflicting.  On  each  side  there  was  ex- 
plicit testimony. 

The  court  was  asked  by  the  defendant  to  instruct  the  jury 
"  that,  if  they  believed,  from  the  evidence,  that  plaintiff  noti- 
fied defendant,  before  the  time  expired  for  altering  the  ma- 
chines, that  he  would  not  take  them,  then  the  defendant  was 
not  in  default  for  not  getting  them  ready  in  time."  This  the 
court  refused. 

The  jury  found  for  plaintiff,  but  the  supreme  court  set  the 
verdict  aside,  and  ordered  a  new  triaL 

Plaintiff  appealed. 


*  Ab  to  notice  of  intent  not  to  perform,  compare  Bunge  v.  Koop,  48  If. 
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H,  C.  Leavenworth^  for  plainfciffy  appellant 

Angus  McDonald,  for  defendant,  respondent, — ^Insisted  that 
the  judge  should  have  charged  that  if  hefore  delivery  of  the 
machines,  plaintiff  notified  defendant  that  he  would  not  take 
them,  then  defendant  was  not  in  default  for  not  getting  them 
readj'  in  tim^i.  2  Pars,  on  ConL  188, 189 ;  Dana  v.  Fiedler,  1  E.  D. 
Smithy  4G3 ;  Ogden  v.  Marshall,  8  N.  Y.  (4  Seld.),  340 ;  Vaupell 
V.  Woodward,  2  Sand/,  143 ;  Oort  v.  Ambergate  Bailway  Co., 
C  Enff.  L.  <&  E.  220  ;  Hochester  v.  De  Latour,  20  Id,  157. 

Porter,  J. — The  judgment  was  reversed  in  the  court  below, 
on  the  ground  that  the  judge  erred  in  refusing  to  instruct  the 
jury,  that  the  defendant  was  not  in  default  for  omitting  to 
have  the  machines  ready  in  time,  if  they  believed  that  before 
the  time  expired,  he  was  notified  by  the  plaintiff  that  he  would 
not  take  them.  The  decision  was  made  upon  the  argument, 
the  judge  who  tried  the  cause  dissenting ;  and  we  think  it 
quite  apparent  that  the  reversal  was  due  to  a  misapprehension 
of  the  facts. 

The  contract,  on  the  part  of  the  plaintiff,  was  completely 
executed  at  the  time  it  was  made.  All  that  he  undertook  to 
do,  was  done  at  once.  He  owed  no  remaining  duty  to  the 
defendant,  who  received  his  pay  in  advance,  for  the  property 
he  engaged  to  deliver.  The  jwirties  afterward  diflfered  as  to 
the  period  fixed  for  delivery;  but  there  was  not  a  scintilla  of 
evidence  that  the  plaintiff  ever  consented  to  any  extension  of 
the  time,  or  intimated  either  by  word  or  act  that  he  did  not  in- 
tend to  hold  the  defendant  to  a  strict  performance  of  the 
contract  Of  this  the  latter  had  no  right  to  complain,  for  he 
admits  that  when  the  plaintiff  called  for  the  machines,  and 
claimed  that  they  were  to  have  been  funiished  in  two  weeks, 
he  refused  to  rescind  the  contract  and  restore  the  considera- 
tion, though  the  articles  were  not  in  readiness  for  delivery. 

The  proposition  which  the  judge  was  requested  to  submit 
to  the  jury,  was  wholly  unwarranted  by  the  evidence,  and  could 
only  tend  to  mislead  them,  as  well  in  respect  to  the  nature  of 
the  issue  as  to  the  legal  effect  of  the  proot  The  parties  both 
testified  that  the  contract  was  for  the  delivery  of  the  machines 
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^thin  a  fixed  period ;  and  the  yital  and  controlling  question  in 
the  case  was,  whether  the  time  limited  for  performance  by  the 
defendant  was  the  4th  of  July,  as  he  testified,  or  the  27th  of 
June,  as  proyed  by  the  plaintiff  and  his  witnesses.  If  the  4th 
of  July  was  the  day,  the  defendant  was  not  in  default ; 
for  the  proof  is  clear  that  the  machines  were  then  at  the  ap- 
pointed place  and  complete,  so  far  as  they  were  ever  completed. 
If  the  27th  of  June  was  the  day,  the  parties  and  their  wit- 
neeses  all  agree  that  the  mowers  were  then  unfinished*  In 
either  aspect  of  the  proof,  therefore,  the  proposed  instruction 
Tras  irreleTant  If  the  time  did  not  expire  until  the  4th  of 
July,  there  was  no  default  to  be  excused.  If  it  expired  at  the 
end  of  two  weeks,  as  the  plaintiff  proved,  there  was  no  testi- 
mony to  warrant  the  assumption,  either  by  the  court  or  the 
jury,  that  the  completion  of  the  machines  had  been  delayed  by 
any  such  notice  from  the  plaintiff.  The  bargain  was  made  on 
the  12th  of  June,  and  the  defendant  proves  that  his  employees 
gave  their  attention  first  to  the  manufacture  of  his  mowers  of 
the  new  pattern,  and  did  not  commence  work  on  these  until 
the  24th.  This  was  the  delay  which  retarded  the  delivery  of 
the  machines,  but  after  they  began  the  work,  it  was  prosecuted 
vigorously  to  completion,  and  the  mowers  were  in  readiness  on 
the  4th  of  July,  which  the  defendant  claims  to  have  been  the 
appointed  day. 

The  declarations  to  which  the  proposition  refers,  were  not 
made  by  the  plaintiff  until  af^er  the  two  weeks  had  expired. 
There  was  some  slight  confusion  of  dates  on  the  part  of  the 
witnesses,  as  usually  happens  after  a  considerable  lapse  of  time. 
This  was  cleared  up  however,  by  unmist^ikablc  proof  The 
order  of  the  successive  interviews  was  fixed  beyond  all  question. 
It  would  have  been  the  plain  duty  of  the  court  to  set  aside  as 
against  evidence  a  finding  that  either  of  the  declarations  in 
question  were  made  by  the  plaintiff  prior  to  the  demand  of  the 
machines  on  the  27th  day  of  June.  They  were  all  of  the 
same  tenor.  In  each  case  he  was  complaining  of  the  defend- 
ant's breach  of  contract,  in  not  having  the  mowers  ready  at 
the  appointed  time.  It  was  in  reference  to  this  violation  of 
the  agreement,  that  he  declared  he  would  not  take  them,  even 
il  the  defendant  went  on  and  completed  them  afterward.  There 
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was  no  waiTer  of  his  rights  under  the  contract,  bat  a  constant 
assertion  of  those  rights.  There  was  no  pretense  on  the  part 
of  the  defendant  or  his  witnesses  of  any  assent  by  the  plaintiff 
to  delay,  or  any  waiver  of  strict  performance.  The  parties 
were  throughout  in  a  position  of  direct  antagonism,  each  in- 
sisting on  his  own  yersion  of  the  contract,  and  each  standing 
on  his  legal  rights  under  it  The  issue  made  by  them  was  pre- 
cisely that  which  the  court  committed  to  the  jury.  If  the 
time  fixed  for  delivery  was  the  27th  of  June,  the  contract  was 
broken,  and  the  plaintiff  was  not  bound  to  accept  the  ma- 
chines. If  the  delivery  was  to  be  on  the  4th  of  July,  the 
agreement  was  performed,  and  the  defendant  was  entitled  to 
a  verdict. 

The  appellant  was  right  in  claiming  that  when  one  of  the 
parties  to  a  contract,  containing  mutual  and  dependent 
stipulations,  either  prevents  or  waives  its  punctual  fulfillment 
by  the  other,  he  cannot  afterward  complain  of  the  delay  to 
which  he  assented.  Young  v.  Hanter,  6  JV.  T.  203,  205;  Has- 
brouck  V.  Tappan,  15  Johns.  200.  It  is  also  true  that  the  de- 
fendant, under  an  answer  alleging  the  fulfillment  of  such  an 
agreement,  is  at  liberty  to  prove  that  strict  performance  was 
prevented  or  waived  by  the  plaintiff  Holmes  r.  Holmes, 
9  JV.  y,  525.  But  these  rules  have  no  application  to  a  case 
like  the  present,  where  the  plaintiff  neither  waived  nor  pre- 
vented performance  by  the  defendant  The  only  legitimate 
issue  was  that  which  the  judge  submitted  to  the  jury.  A 
charge  in  the  terms  of  the  proposed  request  would  have  been 
inappropriate  to  the  facts,  and  fatal  to  a  verdict  in  favor  of  the 
defendant  A  judge  is  not  at  liberty  to  instruct  a  jury  to 
base  their  findings  on  a  hypothesis  unwarranted  by  the  evi- 
dence.   Storey  v.  Brennan,  15  K  K  524. 

We  have  examined  the  other  exceptions  taken  on  the  trial, 
and  we  think  they  are  all  untenable.  The  order  granting  a 
new  trial  should  be  reversed,  and  judgment  on  the  verdict 
affirmed. 

A  majority  of  the  judges  concurred. 

Order  reversed,  and  judgment  for  plaintiff  on  verdict. 
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EOWAN  V.  KELSEY. 

September,  1866. 

In  ejectifteiit,  by  a  lessee  against  his  lessor,  to  recover  possession  of 
rooms  demised,  which  the  landlord  has  altered  so  as  to  destroy  their 
identity,  if  the  answer  denies  the  allegations  of  the  complaint,  that 
the  acts  were  done  by  force  and  without  plaintiff's  consent,  and  alleges 
that  plaintifiTs  tenancy  had  ceased,  evidence  that  he  induced,  or  as- 
sented to,  the  alterations,  is  admissible  to  prove  an  estoppel.  If  su^h 
an  answer  be  not  sufficient  to  admit  this  evidence,  objection  to  the 
form  of  the  pleadings  must  be  taken  at  the  trial. 

It  Menu,  that  ejectment  lies  for  a  room,  although  the  walls  have  been  so 
altered  as  to  destroy  its  identity. 

William  L.  Bowan  sned  Charles  Kebcj  and  others,  in  the 
supreme  court,  in  ejectment,  to  recover  the  possession  of  cer- 
tain premises  in  Brooklyn,  and  for  damages  for  withholding 
them.  The  complaint  alleged  that  on  February  20, 1851,  the 
defendant  Kelsey  leased  to  the  plaintiff  for  the  term  of  ten 
years,  at  the  yearly  rent  of  two  hundred  and  seventy-flye  dol- 
lars, premises  described  as  follows :  ''All  that  certain  room  on 
the  first  floor  and  to  the  easterly  end  of  the  building,  situated, 
&C.  [designating  locality  and  dimensions],  together  with  the 
cellar  under  the  house,  of  the  same  dimensions,  and  also  the 
ground  in  the  rear  of  the  same,  fifty  feet  on  Sedgwick-street, 
and  in  length  eighty  feet.** 

There  was  in  the  lease  a  coyenant  on  the  part  of  Eelsey  to 
put  up  in  the  cellar,  stalls  for  forty  horses,  also  bins  and  har- 
ness closets,  and  a  cistern,  also  to  make  necessary  repairs,  and 
in  case  the  building  should  be  destroyed  by  the  elements,  or  be 
80  far  damaged  as  to  be  untenantable,  then  to  rebuild  or  re- 
pair, the  rent  to  cease  until  rebuilt  or  repaired. 

It  was  further  alleged  that  the  plaintiff  entered  under  the 
leaae  and  remained  in  the  possession  of  the  premises  until 
March  1, 1852,  when  the  defendants  wrongfully  entered ;  and 
plaintiff  demanded  possession  and  damages. 

The  answer  substantially  denied  the  complaint,  and  averred 
that  prior  to  March  1, 1852,  the  interest  of  the  plaintiff  in  the 
premises  ceased. 

On  the  first  trial  of  the  case  tha  plaintiff  was  nonsuited,  but 
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the  supreme  court  afterward  held  that  ejectment  would  lie^  and 
awarded  a  new  trial.    Reported  in  18  Barb.  484. 

On  the  third  trial  it  appeared  in  eyidence  that  the  part  of 
building  leased,  as  alleged  in  the  complaint,  was  one  room  in  the 
first  story,  eighty  feet  in  length,  and  fifty  feet  wide,  and  a 
cellar  or  basement  containing  stalls  for  horses,  and  it  was 
leased  to  be  used  as  a  stable. 

On  June  22, 1851,  the  grand  jury  of  Kings  county  indicted 
tjie  building  as  unsafe  and  a  public  nuisance.  The  indictment 
was  tried  in  October,  1851,  and  Kelsey,  the  landlord,  was  con- 
victed of  a  nuisance,  and  by  an  order  of  the*  court,  made  on 
Kovember  3,  he  was  ordered  to  cause  the  building  to  be  pulled 
down.  Accordingly,  in  obedience  to  the  order  of  the  court, 
he  went  into  the  possession  of  the  premises,  to  pull  down  the 
building.  He  took  down  the  front  and  rear  walls,  and  took 
up  the  timber  foundations.  He  also  took  down  the  wooden 
partition  at  the  north  end  of  the  part  leased  to  the  plaintifiT, 
and  took  away  all  the  posts  that  supported  the  floors.  He 
also  cut  through  the  floors  of  three  stories,  and  then  rebuilt 
the  premises  in  four  tenements,  each  containing  a  store,  dwell- 
ing house,  and  back  yard,  and  each  separated  from  the  others 
by  a  brick  partition  wall,  carried  up  from  the  basement;  and 
by  reason  of  this  radical  change  in  the  structure,  it  was 
claimed  that  all  identity  of  the  building  and  all  fltness  for  use 
as  a  stable  was  destroyed. 

The  judge  directed  a  verdict  for  the  plaintiff,  on  which 
judgment  was  entered. 

The  supreme  couri,  on  appeal,  aflSrmed  the  judgment,  hold- 
ing, conformably  to  the  previous  decision,  that  ejectment  would 
lie,  since,  in  their  opinion,  the  premises  had  not  been  so 
altered  that  they  could  no  longer  be  identified,  and  possession 
thereof  could  not  be  delivered  by  the  sheriff.  They  also  held 
that  under  the  pleadings,  the  evidence  as  to  the  estoppel  was 
not  admissible,  since  the  court  did  not  regard  an  allegation  in 
the  answer  that  the  plaintiff's  interest  had  ceased,  and  that 
Kelsey  had  become  entitled  to  the  possestion  before  March  1, 
1S52,  as  being  an  allegation  of  a  surrender  by  plaintiff,  either 
in  law  or  in  fact,  before  that  time. 
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John  H.  Reynolds,  for  defendants,  appellants. — That  eject- 
ment conid  not  be  maintained.  Doe  t;.  Burt,  1  T.  R.  701 ; 
Winter  v.  Cornish,  5  OJiiOy  303;  Kerr  v.  Merchant  Exc,  3 
Edw.  Ch.  315 ;  Graves  v.  Berdan,  29  Barb.  100.  That  plain- 
tiff 's  acts  had  amounted  to  a  surrender  of  the  premises.  2  R. 
A  5  ed.  220 ;  1  Washb.  on  Real  Estate,  357,  359 ;  Lyon  v.  Eeed, 
13  M.  &  W.  285 ;  House  v.  Barr,  24  Barb.  627 ;  Nickells  v. 
Athurtane,  10  A.  £  E.  N.  8.  94G;  McKenney  v.  , 

7  Watt,  123;  Magaw  v.  Lambert,  3  Barr,  444;  Wood  v.  Wal- 
bridge,  19  Barb.  136. 

A.  J.  Spencer,  for  plaintiff,  respondent 

Hunt,  J.  [After  stating  the  above  facts.] — That  the  demise 
of  the  rooms  and  the  cellar  created  no  interest  in  the  land 
upon  which  they  stood,  or  of  which  they  formed  a  part,  is  not 
open  to  serious  question.  It  was  expressly  so  held  in  Kerr  v. 
Merchants'  Exchange  Co.,  3  Edw.  315,  where  the  demise  was 
of  the  rooms  Nos.  10  and  11,  in  the  building  known  as  the 
Merchants'  Exchange,  which  was  afterward  destroyed  by  fire. 
It  was  held  that  no  interest  passed  in  the  land  upon  which  the 
building  stood.  In  Winter  v.  Cornish,  5  Ohio,  303,  the  demise 
was  of  a  cellar  and  a  room  over  it,  in  the  comer  of  a  building 
several  stories  high.  After  its  destruction,  by  fire,  the  lessee 
entered  and  erected  a  small  structure  upon  the  site  of  the 
ceUar  and  room,  and  of  a  height  corresponding  with  the 
room  demised.  It  was  held  that  he  took  no  interest  in  the 
land,  and  had  no  rights  whatever  after  the  destruction  of  the 
building  by  fire.  A  similar  case  was  that  of  Doe  v.  Burt,  1 
Term  R.  70L 

A  more  diflScult  question  arises  upon  the  point  of  the  re- 
maining identity  of  the  demised  premises.  Cowan  hired  a 
basement  filled  up  with  stalls,  bins  and  harness  rooms,  suffi- 
cient to  accommodate  forty  horses,  and  to  be  used  as  a  livery 
stable.  He  hired  also  a  room  of  fifty  by  eighty  feet  in  size,  and 
a  piece  of  land  in  the  rear  of  it  of  the  same  dimensions.  The 
room  and  lot  were  to  be  used  as  a  riding  school,  and  apparently 
for  purposes  also  connected  with  the  livery  stable.    It  is  nude- 
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niable  that  the  character  of  the  premises  has  been  so  changed 
that  they  cannot  be  used  in  the  manner  or  for  the  purposes 
originally  intended.  There  is  now  no  room  of  fifty  by  eighty 
feet  in  size,  in  which  horses,  harness,  grain  and  carriages  may 
be  kept  What  was  that  room  is  now  arranged  for  the  base- 
ment and  kitchens  of  seyeral  dwelling  houses,  with  the  ordi- 
nary conveniences,  and  divided  into  several  parts,  separated  by 
substantial  brick  walls.  What  was  before  the  large  room  above 
it,  is  now  divided  into  four  stores,  also  separated  from  each 
other  by  the  like  substantial  walls.  The  lessee  certainly  would 
not  be  obliged  to  accept  such  premises  as  the  identical  prem- 
ises leased  from  Eelsey.  He  could  well  say  that  for  the  pur- 
poses originally  intended,  as  well  as  in  form,  character  and 
value,  the  identity  of  the  premises  was  entirely  destroyed.  It 
is  true  that  the  several  parts  of  the  building  had  not  been 
entirely  taken  out  of  existence,  inasmuch  as  two  of  the  walls^ 
a  portion  of  the  roof,  and  a  portiQn  of  the  foundation  were  used 
in  the  new  structure.  It  is  equally  true,  however,  that  its 
character  and  form  had  been  destroyed,  that  the  front  and  the 
rear  walls  were  new,  that  what  was  before  one  large  stable  and 
riding  school,  was  now  four  separate  and  independent  stores 
and  dwelling  houses,  for  practical  purposes  as  much  discon- 
nected as  if  they  were  on  different  streets.  The  old  materials 
remained  in  part,  but  in  a  new  form  and  character. 

How  could  the  sheriff  put  the  lessee  in  possession  of  the  de- 
mised premises,  in  ezeeution  of  the  judgment  of  the  court? 
He  could  ijnd  no  such  rooms  as  would  be  described  in  the 
judgment ;  he  could  find  no  livery  stable  or  riding  schooL  He 
could  do  it  in  no  other  way  than  by  marking  off  upon  the 
ground  the  original  dimensions,  and  carrying  the  lines  upward 
to  the  second  story.  This,  however,  bases  the  recovery  of  .pos- 
session, upon  an  interest  in  the  land,  which  I  think  the  lessee 
does  not  possess,  and  entirely  ignores  the  rooms  themselves. 

Docs  it  alter  the  legal  result,  that  the  identity  of  the  premises 
is  destroyed  intentionally,  by  the  hand  of  man,  and  not  by  fire, 
by  tempest  or  by  earthquake  ?  The  question  is  one  of  identity, 
and  not  how  the  non-identity  was  pi'oducod.  The  lessor  might 
well  be  liable  in  damages  in  the  one  case  and  not  in  the  other, 
but  the  loss  of  identity  would  be  equal  in  either  case. 
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It  may  be  assumed,  however,  in  this  case,  that  the  change  in 
the  building  was  made  by  the  lessor,  in  execution  of  the  judg- 
ment of  the  city  court  of  Brooklyn,  for  the  purpose  of  destruc- 
tion as  a  nuisance,  and  not  for  the  purpose  of  repair.  It  may 
be  assumed,  further,  that  the  destruction  was  with  the  assent 
of  the  lessee,  Bowan.  Assuming  these  facts,  I  am  of  the 
opinion  that  there  was  not  only  a  destruction  of  the  identity 
of  the  premises,  but  it  was  such  an  one  as  ended  the  rights  of 
the  lessee  in  the  premises,  and  prerented  his  right  of  recovery 
in  the  present  action. 

The  judgment  of  the  city  court,  that  this  building  as  occu- 
pied by  Bowan,  was  a  nuisance  from  its  unsafe  and  dangerous 
character,  was  put  in  evidence  without  objection,  as  well  as 
the  order  of  the  court  directing  its  removal.  It  was  proved 
that  the  rebuilding  was  made  expressly  in  pui*suauce  of  the 
requirements  of  the  judgment.  It  was  also  oflfered  to  be  proved 
that  Bowan  told  the  workmen  engaged  upon  the  building  that 
he  had  caused  it  to  be  torn  down,  that  he  considered  his  lease 
OS  at  an  end,  and  that  the  lessor  was  under  no  obligation  to 
rebuild,  and  desired  the  conversation  to  be  reported  to  the 
lessor;  that  it  was  so  reported  and  *acted  upon  by  him,  and  the 
building  was  then  divided  into  stores  and  dwellings,  which  had 
not  been  before  intended.  This  evidence  was  rejected,  and  the 
plaintiff  excepted.  If  the  presence  of  this  evidence  would 
have  aided  the  defendant's  case,  he  is  entitled  to  a  new  trial  on 
account  of  its  exclusion,  and  my  assumption  of  the  fr.cts  above 
stated  is,  therefore,  justified,  in  forming  a  conclusion  upon  the 
case. 

I  am  of  the  opinion,  also,  that  there  was  an  equitable  estop- 
pel upon  the  lessee,  upon  the  facts  proved  and  offered  to  be 
proved,  which  would  prevent  his  recovery.  It  was  proved  or 
offered  to  be  proved  that  the  lessee  was  the  chief  instrument  in 
instituting  the  proceedings  and  conducting  the  trial,  which 
resulted  in  the  judicial  condemnation  of  the  building;  that  he 
did  this  from  feelings  of  hostility  to  the  lessor;  proof  was 
offered  that  while  the  workmen  were  engaged  upon  the  work, 
be  reported  to  him  that  he  had  caused  its  destruction ;  that  he 
considered  his  lease  as  at  an  end ;  that  the  lessor  was  under  no 

obligation  to  rebuild,  and  desired  this  statement  to  be  reported 
IV.— 9 
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to  tbe  lessee ;  that  the  lessor,  therefore,  altered  his  plan,  and 
made  the  bnilding  into  houses  and  stores.  It  was  also  proved 
that  the  lessee  was  several  times  about  the  building  while  the 
work  was  going  on,  understood  its  nature  and  character,  and 
made  no  objections  to  the  alterations.  This  evidence  was 
offered  with  the  avowed  purpose  of  proTdng  the  acquiescence  of 
the  lessee  in  the  conduct  and  acts  of  the  lessor,  and  in  my 
opinion  was  competent  for  the  purposes  intended. 

It  is  not  a  su£5cient  answer  to  its  exclusion,  that  the  de- 
fense proposed  to  be  established  was  not  pleaded.  I  think  it 
was  fairly  within  the  allegation  of  the  answer  denying  that 
portion  of  the  complaint  which  alleged  that  the  defendant 
entered  upon  the  premises  without  the  consent  of  the  plaintiff, 
and  held  the  same  by  force,  and  with  a  strong  hand,  and  within 
the  further  allegations  of  the  answer  that  the  plaintiff's  in- 
terest in  the  premises  had  ceased  and  determined,  and  that  the 
defendant  was  entitled  to  the  possession  of  the  same;  this  evi- 
denc3  tended  to  prove  the  assertion. 

But  no  such  objection  was  taken  on  the  trial,  nor  was  the 
exclusion  there  placed  upop  the  form  of  the  pleadings.  If  that 
ground  had  been  stated,  an  amendment  to  the  pleadings  would 
have  obviated  the  alleged  objection,  and  we  are  not  now  at 
liberty  to  deprive  the  party  of  the  benefit  to  which  he  wm 
then  entitled.  The  evidence  would  have  justified  the  jury  in 
finding  that  the  plaintiff  had  abandoned  the  premises;  that  he 
had  given  express  authority  to  the  lessor  to  rebuild  the  prem- 
ises after  his  own  judgment ;  that  he  looked  on  at  the  ex- 
penditure of  large  sums  of  money  destroying  his  former  right 
and  possession,  without  dissent.  A  surrender  of  his  rights  or 
an  estoppel  against  insisting  upon  them,  would  not  be  deemed 
unreasonable  upon  such  a  state  of  facts.  Dezcll  v.  Odell,  3 
Hill,  215  ;  Plumb  v.  Cattaraugus  MuL  Ins.  Co.,  18  K  Y.  393 ; 
G  Ad.  S  J3.  475 ;  Lawrence  r.  Brown,  5  N.  T.  394 ;  Miller  v. 
Watson,  4  Wend.  267 ;  Tilton  v.  Nelson,  27  Barb.  595. 

Whether  the  plaintiff  could  have  recovered  the  rear  lot  un- 
occupied by  the  dwelling,  or  whether  that  is  to  be  considered 
us  an  incident  or  adjunct  to  the  building,  it  is  not  necessary 
to  decide.  The  court  ordered  a  recovery  of  the  whole  prem- 
ises, in  which  they  were  in  error,  in  my  view  of  the  case,  as  to 
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the  rooms  and  the  cellar.    A  new  trial  mnst  therefore  be 
ordered. 

The  judgmient  should  be  set  aside  and  a  new  trial  ordered. 

All  the  judges  concurred,  on  the  ground  of  the  improper  ez- 
closion  of  the  eyidence  as  to  the  estoppeL 

Davies,  Ch.  J.,  and  Moboak,  J.,  concurred  in   Hunt's 
opinion  on  both  points. 

Judgment  reyersed  and  new  trial  ordered,  costs  to  abide  the 
event. 


BOWLET  V.  THE  EMPIBE  INSURANCE  COMPANY. 

September,  1867. 

Tbe  omlsBion  of  the  insared  to  notify  to  the  insnrerB  other  insurance  on 
the  same  property,  as  reqnired  by  the  policy,  does  not  avoid  the  policy 
if  the  insurers  had  actual  knowledge  of  the  other  insurance,  and  the 
insured  was  ignorant  of  it. 

Hotice  to  the  agent  of  an  insurance  company  who  is  authorized  to  take 
applications  for  insurance  is  notice  to  the  company. 

Such  an  agent  of  an  insurance  company,  in  filling  up  a  blank  applica- 
tion for  insurance,  acts  as  the  agent  of  the  company  rather  than  of  the 
applicant.  And  a  misstatement  made  therein  by  him,  which  is  not  in. 
duoed  by  the  instructions  of  the  applicant,  does  not  avoid  the  policy.* 

Amos  Bowley  sued  defendants,  in  the  supreme  court,  on  a 
policy  issued  by  them  on  June  21, 1861,  insuring  him  for  one 
year  from  June  11, 1861,  for  three  hundred  dollars  on  dwelling- 
house,  and  other  sums  on  furniture,  &c.  The  policy  contained 
a  clause  making  it  cease  and  of  no  effect  *'  if  the  said  insared, 
or  his,  her  or  their  assigns,  shall  hereafter  make  any  other  in- 
surance on  the  same  property,  not  consented  to  by  the  secretary 
in  writing.''  Annexed  to  the  policy  as  a  part  thereof,  were 
these  conditions:  '^  Applications  for  insurance  must  specify 
the  nature  and  amount  of  incumbrances,  if  any, — if  any  other 
insurance,  the  amount  and  what  company.  And  any  mis- 
statement or  concealment  relatiye  to  any  of  the  foregoing  re- 

*  See  Carroll  v.  Charter  Oak  Ins.  Co.,  vol.  1  of  this  series ;  Le  Roy  v. 
Park  Fire  Ins.  Co.,  39  if.  T.  56 ;  Same  v.  Market  Fire  Ins.  Co.,  45  Id.  80. 
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quirements  or  withholding  any  information  affecting  thehazard, 
shall  render  the  insurance  void,  the  yalidity  of.  the  policy 
being  based  thereon/* 

Plaintiff's  application  for  this  insurance  stated:  '^I  own  the 
property,  there  is  no  incumbrance.*' 

It  appeared  that  the  application  was  mude  out  by  William 
Dean,  the  agent  of  the  defendants,  and  on  presentation  to  the 
plaintiff  was  signed  by  him.  Dean  was  the  agent  of  the  com- 
pany under  written  authority,  to  take  applications  for  insur- 
ance in  the  company,  and  to  receiye  the  cash  percentage  to 
be  paid  thereon.  It  appeared  from  Dean's  testimony  that 
plaintiff  signed  the  application  in  blank,  and  Dean  afterward 
filled  it  up  and  forwarded  it  to  the  company.  This  was  a 
second  policy  and  made  a  few  days  atter  the  first  had  expired. 
It  also  appeared  that  plaintiff  purchased  the  premises  of  one 
Boswell  Goff  in  the  spring  of  1860,  and  paid  but  a  part  of  the 
consideration  at  the  time,  and  gave  Goff  a  mortgage  for  the 
residue  of  about  two  thousand  four  hundred  and  thirty  dollars. 
Dean,  defendants'  agent,  knew  at  the  time  plaintiff  took  out 
his  first  policy,  about  June,  1860,  of  the  existence  of  this  in- 
cumbrance ;  plaintiff  told  him  of  it  at  the  time  he  applied  for 
the  renewal,  and  at  the  time  the  present  policy  was  issued,  and 
plaintiff  told  Dean  of  its  existence  also  at  the  time  when  the 
first  policy  was  issued,  as  also  when  he  applied  for  the  second 
or  present  policy. 

On  January  29, 1861,  defendants  issued  a  policy  to  Gbff  as 
mortgagee  upon  the  same  dwelling-house,  for  the  sum  of  three 
hundred  dollars ;  the  dwelling-house  being  valued  at  the  sum  of 
six  hundred  dollars.  It  may  be  assumed  that  Goff's  loss  had 
been  paid. 

The  jury,  directed  by  the  court,  gave  a  verdict  for  plaintiff 
for  the  sum  claimed,  and  judgment  thereon  was  affirmed  on 
appeaL 

A.  B.  Capron,  for  the  defendants,  appellants. — That  Deau 
was  plaintiffs  agent,  cited  Smith  r.  Empire  Ins.  Co.,  25  Barb* 
497 ;  and  see  6  Wend,  620 ;  13  Id.  268.  That  the  conditions  of 
the  policy  must  control,  in  the  absence  of  any  averment  of 
mistake.    Murdock  u,  Chenango  County  Mutual  Ins.  Co.,  3 
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Camsl.  210;  Jennings  v.  The  same,  2  Den.  75;  and  see  25 
Barb.  497 ;  18  JV.  T.  390.  That  the  false  warranty  ayoided  the 
policy.  Chase  v.  Hamilton  Ins.  Go.^  20  N.  Y.  62>  and  cases 
cited;  JeflTerson  Ins.  Co.  v.  Cotheal,  7  Wend.  80;  OTfeal  v. 
Buffalo  Ins.  Co.,  3  N.  Y.  (3  C(wn«/.)  124;  Mead  v.  N.  W.  Ins. 
Co.,  7  iV.  F.  (3  Sdd.)  635;  Brown  ».  Cattaraugus  County  Mu- 
tual Ins.  Co.,  IS  iV.  Y.  385,  and  cases  there  cited.  That  the 
parol  evidence  was  inadmissible.  Brown  v.  Cattaraugus  County 
Ins.  Co.  (above^ ;  Ames  v.  N.  Y,  Union  Ins.  Co.,  14  N.  Y.  253. 

E.  H,  Benn,  for  plaintiff^  respondent 

Dayies,  Ch.  J.  [After  stating  facts  and  disposing  of  a  minor 
question.] — It  is  claimed  that  the  insurance  by  Goff*,  as  mortgage 
of  the  dwelling,  was  a  violation  of  that  provision  of  the  policy 
which  declares  that,  in  case  the  insured  shall  have  any  other 
insurance  against  loss  by  fire  on  the  property  insured,  not  noti- 
fied to  the  secretary  of  the  company,  then  the  policy  issued  to 
the  plaintiff  should  be  void  and  of  no  effect  There  are  seve- 
ral conclasive  answers  to  this  objection : 

1.  The  provision  in  the  policy  requiring  notice  to  be  given 
to  the  company  of  other  insurances,  relates  only  to  other  insur- 
ances by  the  plaintiff,  and  such  are  the  express  terms  of  the 
policy.  Other  insurance  on  the  same  property  by  another  per- 
son is  no  defense,  and  is  not  a  violation  of  this  clause  of  the 
policy.  Tyler  v.  -^tna  Fire  Ins.  Co.,  12  Wend.  607 ;  affirmed 
in  Ct  of  Err.,  IG  Wend.  385. 

2.  At  the  time  this  policy  was  issued  to  the  plaintiff  he  had 
no  knowledge  of  the  policy  held  by  Qoff,  and  he  could  not 
therefore  have  notified  the  company  of  its  existence. 

3.  But  the  company  had  actual  notice  of  the  policy  held  by 
Goff  at  the  time  it  issued  the  policy  to  the  plaintiff  on  the  21st 
of  June,  1861.  Goff's  policy  was  issued  by  this  company  on 
the  2Dth  of  January,  1861.  And  the  company  therefore  knew 
on  the  21st  of  June  following,  of  its  existence.  They  cannot 
now  complain  that  this  plaintiff  did  not  notify  them  of  a  fact 
of  which  he  had  no  knowledge,  but  of  which  they  had  actual 
knowledge.  But  the  notice  to  Dean,  the  agent  of  the  defend- 
ants, if  this  policy  to  Goff  had  been  within  the  terms  of  the 
plaintiff's  policy,  was  a  sufficient  notice  to  the  company.     Mc- 


184  NEW  YORK 


Bowlej  «.  Empire  Ins.  Co. 


Ewen  f^.  Montgomery  Gonnty  Mufcnal  Ins.  Co.,  5  Hill,  101 ; 
Wilson  V.  Genesee  Mnt  Ins.  Co.,  14  JK  Y.  418, 

'  These  defendants,  therefore,  cannot  now  be  permitted  to  set 
np  that  the  policy  issued  by  them  to  this  plaintiff  is  Toid,  be- 
cause he  did  not  notify  their  secretary  of  the  existence  of  the 
policy  issued  by  themselves  to  QoS  in  the  month  of  January 
previous.  Neither  can  they  be  permitted  to  say  that  it  is  void 
because  the  plaintiff,  in  his  application,  stated  that  the  prop- 
erty was  unincumbered.  First,  because  Dean,  their  agent^ 
knew  it  was  incumbered  by  the  mortgage  to  Goff,  and  his 
knowledge  is  notice  to  them.  And  secondly,  because  the 
defendants  themselves  had  actual  knowledge  of  this  mortgage 
to  Goff,  as,  on  the  29th  of  January  previous,  they  insured  his 
interest,  as  mortgagee  of  this  identical  property,  and  subse- 
quently paid  the  loss  which  he  sustained  as  such.  The  defend- 
ants, therefore,  with  actual  notice  of  this  incumbrance,  and 
after  insuring  the  holder  thereof,  received  the  premium  from 
this  defendant,  and  issued  a  policy  to  him,  intending,  as  we 
must  assume  by  their  subsequent  conduct^  in  case  of  loss,  to 
avail  themselves  of  the  defense  that  there  had  been  a  techni- 
cal breach  of  warranty  by  the  assured.  The  remarks  of  Judge 
Weight  in  the  case  of  Ames  v.  N" .  Y.  TJnion  Ins.  Co.,  14  J\r.  y. 
253,  are  pertinent  to  the  case  at  the  bar:  "  The  defendants 
took  the  premium  for  insuring  the  plaintiff  and  issued 
the  policy,  well  knowing  that  there  had  been  verbal  notice,  but 
none  in  writing.  Honesty  and  good  faith  demand  that  they 
should  not  be  allowed  to  make  the  objection,  now,  that,  though 
verbally  notified  of  the  incumbrance,  for  want  of  a  written 
notice  the  policy  is  bad.  They  waived  the  necessity  of  such 
written  notice,  and,  to  prevent  fraud  and  injustice,  are  estop- 
ped from  making  the  objection.  They  took  the  plaintiffs  money, 
zii'\  issued  a  policy  t?  him  upon  verbal  notice  of  the  incum- 
brance, though  the  conditions  of  insurance  required  the  notice 
to  be  in  writing.  They  afSrmed  the  policy  to  be  valid  without 
written  notice,  and  the  plaintiff  acted  upon  such  affirmation, 
and  paid  the  consideration  for  insurance.  The  defendants  ought 
not  to  be  permitted  to  gainsay  their  acts  when  the  effect  would 
be  to  defraud  the  other  contracting  party."  See  also  the  case 
of  Plumb  V.  Cattaraugus  Mut  Ins.  Co.,  18  li.  Y.  392. 
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But  how  much  stronger  ia  the  present  case.  Here  the 
defendants  seek  to  avoid  their  policy,  on  the  ground  that  there 
was  an  incumbrance  on  the  property  at  the  time  they  issued 
their  poUcy  to  ihe  plaintiff,  and  he  did  not  notify  them  of  its 
existence,  bat,  on  the  contrary,  avowed  in  his  application  that 
there  was  no  incnmbranco,  when,  in  fact,  the  agent  of  the 
defendant,  who  filled  up  and  prepared  this  application, 
well  knew  of  the  existence  of  this  incumbrance,  and  the 
company  also  knew  of  it,  and  had  known  of  it  for  months 
previously. 

They  also  seek  to  avoid  it,  on  the  ground  that  upon  a  portion 
of  the  property  insured  there  was  other  insurance  not  notified 
by  this  plaintiff  to  them.  That  other  insurance  was  made  by 
.this  company,  they  had  full  knowledge  of  it,  and  notice  from 
this  plaintiff,  even  if  he  had  known  of  its  existence,  would 
have  furnished  them  no  additional  information.  As  well  ob- 
served by  Judge  Gould  in  Bidwell  v.  N.  W.  Ins.  Co.,  24  JV.  Y. 
302 :  "  If  such  facts  are  to  be  held  a  breach  of  such  a  clause, 
they  are  a  breach  eo  instanti  of  the  making  of  the  contract, 
and  arc  so  known  to  be  by  the  company  as  well  as  the  insured ; 
and  to  allow  the  company  to  take  the  premium,  without  taking 
the  risk,  would  be  to  encourage  a  fraud.  It  would,  as  a  legal 
principle,  be  equivalent  to  holding  that  a  warranty  of  the 
soundness  of  a  horse  is  a  warranty  that  he  has  four  legs,  when 
one  has  been  cut  off'^  See  also  Tallman  v.  Atlantic  Fire  &  M. 
Ins.  Co.* 

The  judgment  should  be  affirmed,  with  costs. 

FuLLEBTOK,  J. — ^If  this  court  follows  the  decision  in  the 
case  oi  Plumb  v.  Cattaraugus  Mut.  Co.  (18  N.  Y.  392),  this 
judgment  must  be  affirmed.  That  that  case  has  changed  iho 
rule  which  has  hitherto  prevailed  in  this  State  relating  to  war- 
ranties in  policies  of  insurance  will  be  apparent  by  a  brief 
reference  to  it  In  that  case,  one  Ide,  in  making  out  the  ap- 
plication for  insurance,  acted  as  the  agent  and  surveyor  of  the 
comjiany.  It  was  proved  that  he  called  upon  Henry,  the  as- 
sured, with  a  printed  blank  application,  and  solicited  him  to 

—  *^  ■ 

*Bepnrted  in  this  Yolaxne. 
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effect  an  insurance  with  the  defendants'  company.  Henry  ex- 
pressed a  desire  to  postpone  making  the  application^  but  told 
the  agent,  Ide,  that  if  he  insisted  upon  taking  the  application 
that  day,  he  must  get  along  alone,  and  act  on  his  own  respon- 
sibility. Ide  then  proceeded  to  make  the  survey  alone ;  after 
which  he  filled  up  the  application,  and  stated  to  Henry  that  it 
was  all  right,  and  just  as  it  should  be.  Henry,  without  any 
particular  examination  as  to  the  statement  of  the  distances  be- 
tween, and  relative  situation  of  the  buildings,  told  Ide  that 
upon  his  representations  and  statements  he  would  sign,  and 
thereupon  did  sign  the  application,  and  paid  the  premium. 
This  testimony  was  objected  to,  and  taken  under  exception. 

On  the  trial  of  the  action  brought  upon  the  policy,  the  in- 
surance company,  under  objection,  proved  that  there  were  ma- 
terial errors  in  the  survey,  as  to  the  relative  positions  and  dis- 
tances of  surrounding  buildings,  and  gave  testimony  tending 
to  show  that  the  risk  was  increased  thereby. 

The  judge  at  the  circuit  directed  a  verdict  for  the  plaintiff, 
and,  after  affirmance  by  the  general  term,  the  judgment  was 
appealed  to  this  court,  where  it  was  held  that  the  company 
were  estopped  from  showing  a  breach  of  the  warranty  as  to  the 
relative  situation  of  the  buildings. 

The  decision  was  put  on  the  ground  that  the  insurance  agent, 
acting  within  the  scope  of  his  authority,  bound  the  principal 
in  making  the  survey  and  filling  up  the  application,  and  con- 
sequently the  company  could  not  be  permitted  to  show  that 
the  contract  was  other  than  the  writing  expressed. 

Mr.  Justice  Pratt,  in  delivering  the  opinion  of  the  court, 
says :  "  But  when  the  party  through  whose  acts  and  repre- 
sentations the  other  party  was  induced  to  enter  into  the  con- 
tract claims  the  right  to  show  the  facts  were  difierent  from 
what  he  had  represented  them  to  be,  for  the  purpose  of  show- 
ing a  breach  of  the  warranty,  and  thus  avoiding  what  other- 
wise would  be  a  binding  contract,  and  escaping  its  obligations, 
I  cannot  discover  why  the  doctrine  of  estoppel  may  not  justly 
be  applied  to  him,  and  he  be  precluded  from  denying  what  he 
once  asserted.  It  presents,  I  think,  the  precise  case  for  the  ap- 
plication of  the  doctrine  of  estoppel  in  pais  as  defined  in  the 
cases." 


COUET  OP  APPEALS.  137 

Rowley  v.  Empire  Ins.  Co. 

'^  nrnst  be  conceded  that  this  case  goes  the  whole  length  of 

^ilishing  the  doctrine  that,  although  an  application  for  in- 

*^nce  contains  a  false  statement  as  to  a  material  matter,  the 

^Wng  must  still  be  held  to  express  the  contract  between  the 

^  ^  and  that  neither  party  can  insist  that  the  contract  is 

g.  ^^^  than  what  the  writing  expresses,  provided  such  false 

th      '^^^^  is  chargeable  to  the  agent  of  the  company  in  making 

tb&  ^?^^®y  ^^^  filling  up  the  application,  while  acting  within 

rj^^e  of  his  duty. 

£gt^^^^t  this  is  in  conflict  with  the  rule  as  it  has  heretofore  ex- 

^5^^_^ 5  apparent  Brown  v.  Cattaraugus  County  Mut.  Ins.  Co., 

f^-w  ^    F.  385 ;  Jennings  r.  Chenango  Mut  Ins.  Co.,  2  Den,  75 ; 

Mk  ^^^rvoort  V.  Smith,  2  Cai.  155 ;  Cheriot  v.  Barker,  2  JoIdis, 

^^\  Higginson  v.  Dall,  13  Mass.  96, 172;  Weston  v.  Ernes,  1 

^at(w/.  115 ;  Atherton  v.  Brown,  14  Mass.  1G2 ;  Parks  v.  General 

Ins.  Co.,  5  Pick.  34 ;  Flinn  v.  Tabrin,  1  Moody  <&  M.  3G?. 

This  brings  me  to  the  examination  of  the  facts  in  the 
present  case. 

The  written  appointment  of  the  agent  Dean  shows  thrit  he 
was  the  agent  of  the  defendant  ^' to  take  applications  for  in- 
Bnrance  in  the  company,  and  to  reccire  the  cash  percentage  to 
be  paid  thereon." 

Actiug  under  this  authority  the  agent  received  the  plaintiflf's 
application  for  insurance.  The  manner  of  doing  it  was  as 
follows :  Rowley  stated  verbally  to  the  agent  the  facts  neces- 
sary to  meet  the  requirements  of  the  rules  of  the  company, 
and,  among  other  things,  informed  him  that  the  premises 
wci'e  incumbered  by  a  mortgage. 

An  application  was  then  signed  in  blank  by  the  plaintiff, 
and  giyen  to  the  agent;  he  promising  to  insert  over,  the  signa- 
ture thus  obtained,  the  particulars  thus  furnished  him,  as  a 
basis  of  the  insurance,  on  his  return  to  his  residence. 

The  agent  Dean  was  a  witness  on  the  trial  of  the  case,  and 
in  giving  the  interview  between  himself  and  Rowley,  at  this 
time,  says:  "He  (Rowley)  made  no  objection  to  my  taking  it 
(the  application),  and  filling  it  up  at  Horschead's,  if  it  would  be 
aU  rigJit.'' 

The  just  and  natural  inference  from  this  language  is,  that 
this  u:xusual  mode  of  doing  the  business  was  at  the  suggestion 
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or  request  of  the  agent.  Bat,  be  that  as  it  may,  for  some 
reason  unexplained,  the  agent,  on  his  return,  in  filling  up  the 
application,  inserted  what  was  not  the  fact,  and  in  violation  of 
his  instructions;  viz:  a  statement  that  there  was  no  incum- 
brance on  the  premises.  The  defendant  now  seeks  to  avoid  its 
liability  on  the  policy,  alleging  that  this  statement  was  a  war- 
ranty on  the  part  of  the  assured,  and  that  it  was  false. 

The  appellant's  counsel  contends  that  Dean,  in  filling  up 
this  application,  was  the  agent  of  the  plaintiff,  and  that  the 
company  is  in  no  wise  responsible  for  the  mistake.  I  am  aware 
that  he  is  sustained  in  this  position  by  the  opinion  of  Mr. 
Justice  Balcom,  in  Smith  v.  Empire  Ins.  Co.,  25  Barb.  497 ; 
but  I  do  not  think  this  court  should  adopt  that  rule  in  this 
case. 

Considering  the  authority  of  Dean  in  its  most  limited  sense, 
"  to  take  applications  for  insurance,''  I  think  he  must  be  con 
sidered  the  agent  of  the  insurer  rather  than  of  the  assured,  in 
filling  up  the  application.    . 

His  duty  to  Liz  -principal  was  to  take  the  application  for  in- 
surance. It  cannot  be  said  that  that  duty  was  performed  when 
he  received  the  blank  paper  signed  by  Eowley,  because  the  aj)- 
pliration  was  then  in  an  inchoate  state. 

The  conditions  of  insurance  plainly  contemplate  that  it 
should  be  in  writing,  aud  such  was  the  intention  of  the 
parties.  When,  therefore,  was  the  duty  which  the  agent  owed 
the  company  at  an  end,  so  that  he  ceased  to  bind  his  princi- 
pal? It  is  not  establishing  a  harsh  or  unreasonable  rule  in 
reference  to  insurance  companies,  to  hold  that  their  agents, 
authorized  "to  take  applications  for  insurance,'*  are  acting 
within  the  scope  of  their  authority  in  everything  which  they 
do  which  may  be  necessary  to  complete  such  applications. 

I  must  therefore  regard  Dean  as  in  the  act  of  tahitig  the  ap- 
plication when  he  was  filling  up  the  blank  signed  by  the  plain- 
tiff, and  therefore  acting  on  behalf  of  the  defendant  Any 
other  rule  would  be  fraught  with  mischief.  Insurance  com- 
panies send  out  an  army  of  agents  to  solicit  business.  Prop- 
erty holders  are  waited  upon  by  them  at  their  residences,  and  it 
is  not  going  too  far  to  say  that  many  of  the  applicants  would 
be  unable  to  make  a  proper  application  and  survey  to  meet  the 


OOUBT   OF  APPEALS.  139 

Rowley  «.  Empire  Ins.  Co. 

rigid  and  elaborate  requirements  of  these  corporations,  while 
experience  shows  that  they  are  not  expected  to  do  so. 

Hence^  these  agents  render  such  services  as  are  necessary,  to 
enable  the  contracting  parties  to  attain  their  respective  ob- 
jects, the  one  to  insure  and  the  other  to  become  insured 
against  fire.  To  hold  that  in  performing  these  preliminary 
labors  touching  the  very  business  which  must  necessarily  be 
transacted  before  a  policy  can  be  effected,  the  insurance  broker 
becomes  the  agent  of  the  applicant  for  insurance,  would  seem 
to  be  an  unnecessary  and  undesirable  refinement  I  repeat, 
that  in  performing  these  preliminary  labors,  the  agent  is  en- 
gaged in  taking  the  applicatioriy  which  is  strictly  within  his 
duty,  and  the  principal  should  be  held  responsible  for  any 
error  he  may  commit ;  especially  when  the  error  consists  in 
recording  a  false  statement  over  the  signature  of  a  confiding 
applicant,  which,  it  is  claimed,  vitiates  the  whole  contract 
fiowley,  in  this  case,  told  the  truth  in  regard  to  the  incum- 
brance on  the  property,  and  in  that  respect  discharged  his 
duty.  That  satisfied  the  claims  of  morality  and  fair  dealing, 
find  ought  to  meet  the  requimments  of  the  law.  Masters  v. 
Madison  County  Mut.  Ins.  Co..  11  Barb.  624.  If  these  views 
are  concurred  in,  then  the  defendant,  on  the  principle  of 
Plumb  V,  Cattaraugus  Ins.  Co.,  supra,  is  estopped  from  show- 
ing its  own  error  to  defeat  its  contract 

This  disposes  of  the  only  question  raised  by  the  appellant's 
brief.  Another  point  is  made,  however,  in  the  bill  of  excep- 
tions, which  will  be  briefly  considered. 

It  was  alleged  in  the  answer,  and  proved  on  the  trial,  that 
GofiT,  the  former  owner  of  the  premises,  had  insured  his  interest 
as  mortgagee  in  this  same  property,  and  that  the  plaintiff  had 
failed  to  make  known  that  fact,  when  he  effected  his  policy,  as 
be  was  required  to  do  by  the  conditions  of  the  insurance. 

This  raises  a  mere  question  of  notice ;  and  the  point  is  met 
by  the  proof  that  Ooff 's  policy  was  issued  by  tlie  defendant, 
and  the  plaintiff  was  ignorant  of  that  fact  Ames  v,  N.  Y. 
Union  Ins.  Co.,  14  K  Y.  (4  Kern.)  253. 

The  law  is  not  so  unreasonable  as  to  declare  void  a  contract 
of  insurance  on  the  ground  that  the  assured  did  not  make 
known  the  existence  of  a  policy  of  which  he  had  never  heard. 
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to  a  company  which  had  issned  it,  and  necessarily  knew  of  its 
existence. 
The  judgment  should  be  affirmed^  with  costs. 


Judgment  affirmed^  with  costs. 


ST.  JOHN  V.  PIERCR 

December,  1863. 
AtWrmlng  SS  Barb,  8G3. 

The  Code  abrogates  the  provision  of  2  B.  8.  804,  §  11,  which  allowed  in 
ejectment  (except  when  brought  for  dower),  several  persons  to  be  named 
as  plaintifis,  jointly  in  one  connt,  and  eeparatelj  in  others  * 

A  complaint  framed  so  as  to  take  fall  advantage  of  this  section  of  the 
Revised  Statutes  is,  under  the  Code,  obnoxious  to  a  demurrer,  both  for 
misjoinder  of  actions  and  misjoinder  of  parties.f 

John  Henry  Herbert  St.  John  (an  infant,  by  Beverly  Robin- 
son, his  guardian),  Henry  Joseph  St.  John  and  Ferdinand  St. 
John,  brought  an  action  in  the  supreme  court,  against  James 
Pierce,  for  the  recovery  of  real  property. 

The  complaint  contained  four  counts.  The  first  of  these 
set  out  that  on  the  first  day  of  May,  1815,  all  the  three  plain- 
tiffs were  possessed  of  a  tract  of  land,  situated  in  the  town  of 
N'aples,Ontario  County — describing  the  tract — ^which  they  claim 
in  fee ;  and  that  on  the  said  first  day  of  May,  the  defendant 
entered  upon,  and  ejected  the  said  plaintiffs  from,  the  said 
tract  of  land,  and  wrongfully  withholds  possession  thereof  to 

*  Followed  in  Hubbell  v.  Lerch,  62  Barb.  205,  where  a  demurrer  was 
sustained  to  a  complaint  joining  the  assignee  for  the  benefit  of  creditor 
with  the  heir  of  the  assignor,  but  setting  up  hj  two  distinct  counts  a 
separate  title  in  fee  in  each  of  the  plaintiffs  respectively.  Compare  1 
Abb.  Pr,  442 ;  Birdseye  «.  Smith,  32  Barb.  217 ;  Sheldon  «.  Adams,  18 
Abb.  Pr.  405. 

f  See  as  to  effect  of  general  demurrer,  to  complaint  containing  two 
counts,  on  the  i^ound  that  an  adequate  cause  of  action  was  not  set  out 
in  the  complaint,  the  court  holding  that  if  either  count  exhibited  facts 
sufficient  to  support  an  action  the  demurrer  should  be  overruled.  Hale 
0.  Omaha  Nat'l  Bank,  49  N,  T.  626. 
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the  damage  of  the  said  plaintiffs  of  one  thousand  dollars.  The 
second  count  stated  that  one  of  the  plaintiffs'  John  Henrjr 
Herbert  St  John,  was  so  possessed  and  ejected,  but  otherwise 
this  count  was  of  the  same  tenor,  described  the  same  estate 
and  premises,  stated  the  same  dates,  and  laid  the  same  dama- 
ges as  the  first  count  The  third  count  varied  from  the  fore- 
going only  in  that  it  stated  that  two  of  the  plaintiffs,  John 
Heuiy  Herbert  St  John  and  Ferdinand  St  John,  were  so  pos* 
eessed  and  ejected.  The  fourth  count  was  couched  in  the 
same  terms,  except  that  it  stated  that  Ferdinand  St  John 
alone  was  so  possessed  and  ejected,  and  except  that  it  alone  of 
the  four,  prayed  judgment  for  the  recovery  of  the  possession 
of  the  land,  with  the  damages  aforesaid  and  costs,  which  it  did 
in  behalf  of  all  thp  plaintiffs. 

To  this  complaint  the  defendant  demurred,  assigning  as 
grounds  for  demurrer  that  there  was  a  misjoinder  of  parties 
therein ;  and  that  distinct  causes  of  action  were  improperly 
joined  There  were  other  objections  specified,  but  the  above 
were  those  upon  which  the  defendant's  counsel  relied 

The  demurrer  was  overruled  at  the  special  teauL 

TJie  supreme  court  at  general  term  reversed  the  judgment  so 
obtained  by  the  plaintiffs  The  court,  in  an  opinion  by  £. 
Dabwix  Smith,  J.,  held  that  the  provisions  of  the  Code  of 
Procedure  (§§140, 142),  iu  effect  repealed  the  rule  under  which 
in  actions  of  ejectment  separate  counts  in  the  name  of  sepa- 
rate plaintiffs  for  the  same  cause  of  action  were  allowed  in  the 
same  suit,  as  well  as  the  rule  by  virtue  of  which  in  other  ac- 
tions, separate  county  by  the  same  plaintiffs  for  the  samo  cause 
of  action  were  united.  10  How.  Pr>  161 ;  9  Id,  552.  And 
section  167  of  the  Code  provided  that  the  causes  of  action  united 
must  affect  all  the  parties  to  the  action ;  which  requirement, 
thougli  met  by  the  first  count  in  this  suit,  was  violated  in  the 
subsequent  three  counts. 

That  though  before  the  adoption  of  the  Code  a  declaration 

in  ejectment,  framed  like  the  complaint  in  this  action,  would 

stand  under  the  revised  statutes,  and  though  section  455  of  the 

Code  might  seem  to  authorize  the  retention  of  the  theory   of 

actions  of  ejectment  as  enacted  in  2  E.  S.  304,  §  11 ;  8^ilI  sec- 
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tion  455  of  the  Code  is  to  be  constmed  in  connection  with 
sections  468  and  471.  Under  these  latter  sections  of  the  Code, 
as  the  proyisioDS  of  the  section  of  the  revised  statutes  cited 
relate  purely  to  the  remedy,  and  not  to  the  right,  they  must 
be  regarded  as  abrogated. 

The  court  were  also  of  opinion  that  the  Code  substantially 
adopted  the  rules  obtaining  in  courts  of  equity  in  respect 
to  the  joinder  of  parties,  and  that  such  a  complaint  as  the  one 
in  the  case  at  bar  could  not  have  been  sustained  in  a  court  of 
equity  before  the  Code. 

And  further  that  section  274  of  the  Code,  in  providing  that 
^'judgmentmay  be*given  for  or  against  one  or  more  of  several 
plaintiff,  and  for  or  against  one  or  more  of  several  defendants, 
and  it  may  determine  the  ultimate  rights  o^the  parties  on  each 
side  as  between  themselves,''  met  in  all  cases  the  need  which 
the  revised  statutes  (2  R  S,  307,  §  30)  supplied  in  a  special 
case,  viz.,  the  action  of  ejectment 

That  notwithstanding  the  first  count,  joining  all  the  claim- 
ants as  plaintiffs,  would  be  good  if  it  stood  alone,  it  could  not 
be  separated  from  the  three  counts  improperly  joined  with  it, 
and  the  demurrer  to  the  whole  complant  must  therefore  be 
sustained. 

Plaintiffs  appealed  to  this  court 


John  H,  Eeynolds,  for  the  plaintiffs,  appellants. 

E.  G.  Laphaniy  for  the  defendant,  respondent 

Emott,  J.  [After  stating  the  facts.]— -That  the  mode  of 
complaining  or  declaring  which  the  plaintiffs  have  adopted  in 
this  case  is  expressly  authorized  by  the  revised  statutes  as  the 
law  stood  before  the  Code  of  Procedure  is  conceded.  2  R.  S. 
304,  §  11.  But  it  is  equally  plain  that  it  is  in  conflict  with  the 
rules  prescribed  by  the  Code,  both  as  to  parties  and  pleading,  in 
respect  to  all  actions  to  which  those  rules  extend.  Cbde  of  Fro. 
§§  111,  117, 118, 119, 167.  These  provisions  are  universal  in 
their  terms,  and  general  in  their  scope,  and  they  are  unques- 
tionably intended  to  introduce  a  system  by  which  all  actions 
of  whatever  nature  shomld  be  brought  in  the  same  form,  and 
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in  the  name  of  the  real  party  or  parties  in  interest,  who  should 
state  his  or  their  cause  of  action  according  to  the  facts.  Test- 
ing this  complaint  hy  these  rules,  it  presents  four  causes  of 
action ;  one  in  behalf  of  ^11  the  plaintiffs,  one  in  behalf  of  two 
of  them,  and  two  others  each  in  behalf  of  a  different  one  of 
the  plaintiffs  severally.  From  the  claims  of  different  and  dis- 
tinct ownership  made  in  the  several  counts,  it  is  clear  that  the 
four  counts  state  distinct,  and  considering  the  fact  that  they 
all  refer  to  the  same  lands,  inconsistent  causes  of  action. 
There  is  one  count  which  states  a  cause  of  action  which  affects 
all  the  parties  to  the  suit,  but  the  others  do  noL  On  the  con- 
trary, each  of  the  counts  complains  of  an  injury  sustained  by  a 
portion  of  the  plaintiffs  only.  Each  is  distinct  from  the  others, 
stating  facts  in  a  form  which  would  make  them  the  ground  of 
a  separate  action.  The  joinder  of  these  counts  in  one  action 
therefore  constitutes  a  joinder  of  different  causes  of  action  not 
all  affecting  the  same  parties,  while  each  count  except  the  first 
states  a  cause  of  action  which  does  not  affect  all  the  plaintiffs. 
There  is  therefore  an  improper  joinder  of  causes  of  action,  and 
an  improper  joinder  of  parties  if  the  general  rules  of  the  Code 
apply  to  a  suit  of  this  nature,  which  before  the  code  was  known 
as  an  action  of  ejectment. 

Section  455  of  the  Code  enacts  that  "  the  general  provisions 
of  the  revised  statutes  relating  to  actions  concerning  real  prop- 
erty shall  apply  to  actions  brought  under  this  act,  according 
to  the  subject  matter  of  the  action,  and  without  regard  to  its 
form."  It  is  urged  that  this  section  preserves  the  manner  of 
declaring  or  complaining  allowed  by  the  revised  statutes  in 
actions  of  the  character  of  this,  which  I  may  perhaps  still  be 
permitted  to  call  an  action  of  ejectment ;  to  wit,  the  use  of 
several  counts  stating  different  titles,  and  naming  the  plaintiffs 
jointly  in  one,  and  separately  in  others.  The  general  provi- 
sions of  the  Code  as  to  parties  and  pleading  to  which  I  have 
referred  are  broad  enough  and  explicit  enough  to  repeal  this  pro- 
vision of  the  revised  statutes,  unless  it  is  retained  or  excepted 
from  their  scope  by  section  455  of  the  Code,  just  quoted.  I  am 
of  opinion  that  such  is  not  the  effect  of  the  latter  section.  I 
concur  with  the  reasoning  of  Mr.  Justice  E.  Dabwijj^  Smtih, 
who  in  the  opinion  delivered  in  this  case  at  the  general  term 
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has  ably  and  exhanstiyelj  discnssed  the  whole  qnestion  of  the 
effect  of  the  Code  upon  this  class  of  suits.  An  action  of  eject- 
ment must  be  brought  in  the  form,  by  the  parties,  and  accord- 
ing to  the  rules  prescribed  and  permitted  by  the  Code,  and  so 
brought  it  can  accomplish  all  the  purposes  and  afford  fully 
the  relief  that  the  action  in  its  old  form  ever  admitted  of. 
There  are  special  features  of  the  former  action  of  ejectmenft, 
aud  anomalous  rules  and  proyisions  belonging  to  it,  as  for  in- 
stance tlie  right  of  a  defeated  party  to  a  new  trial  on  payment 
of  costs,  and  the  proceedings  to  admeasure  dower,  where  it  is 
brought  for  dower,  which  can  be  and  are  retained  and  applied 
to  actions  otherwise  conforming  to  the  rules  as  to  pleading  and 
parties  laid  down  by  the  Code.  These  special  provisions  affect- 
ing actions  brought  with  the  purpose  of  this,  and  similar  special 
proyisions  in  reference  toother  of  the  former  actions  concerning 
real  property,  are  coyered  by  section  455  of  the  Code,  and  are 
suflBcient  to  giye  effect  thereto,  without  construing  it  so  as  to 
produce  an  anomaly  in  the  whole  course  of  the  action,  and  an 
exception  to  the  rules  of  pleading  and  parties  which  obtain  in 
all  other  cases,  and  which  may  without  injustice  or  inconye- 
nience,  as  is  shown  by  Mr.  Justice  Smith  in  the  court  below, 
be  applied  in  such  cases  as  this.  I  am  of  opinion  that  the 
judgment  of  the  supreme  court  was  correct,  and  the  grounds 
on  which  it  rested  are  sound. 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  oosts. 


SANDFOED  v.  NOBRIS. 

March,  1867. 

(hie  who,  pursuant  to  verbal  agreement  with  another,  purchases  land, 
for  the  benefit  of  the  latter,  and  advances  the  price  and  takes  a  convej- 
ance  in  his  own  name,  can  not  interpose  the  statute  of  frauds  to  de^ 
feat  the  claim  of  the  other  to  enforce  the  trust  arising  from  the  trada* 
action* 


*  See  Dodge  v.  Wellman,  vol.  1  of  thin  series,  p.  513,  and  Levy  v. 
Brush,  45  If.  T.  589,  reversing  8  Abb.  Pr.  N.  8.  418 ;  Carr  «.  Carr,  52  Jf. 
T.  271,  affirming  4  Lans.  314. 
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Joseph  Sandford  and  Sarah  E.  Sandford  hroughi;  this  action 
against  Noah  Norris  and  others^  in  the  supreme  coort,  for  sur- 
render of  a  bond  and  mortgage  and  an  injunction  against  col- 
lecting them. 

At  the  request  of  Mrs.  Sandford,  the  defendant  Norris 
agreed  with  her  that  he  would  attend  an  auction  sale  of  the 
premises  in  which  the  plaintiffs  liyed,  made  by  the  assignees 
for  benefit  of  creditors  of  her  husband,  and  would  purchase  the 
premises  in  his  own  name,  for  her,  and  convey  to  her  on  being 
repaid  his  bid.  He  made  the  purchase  for  the  sum  of  twenty 
dollars,  and  subject  to  incumbrances. 

He  then  fraudulently  took  a  deed  in  his  own  name ;  and 
subsequently,  with  the  conseni  of  Mrs.  Sandford,  the  property 
was  sold  for  two  thousand  dollars,  over  all  incumbrances,  one 
thousand  dollars  being  paid  in  cash,  which  Mrs.  Sandford  re- 
ceived, and  the  remainder  in  a  mortgage  which  Norris  the  de- 
fendant received,  and  refused  to  transfer,  denying  tha  trust 
and  claiming  that  the  purchase  was  for  himself. 

Judgment  was  rendered  for  the  plaintiff  for  eight  hundred 
and  sixty-four  dollars  and  seven  cents,  with  interest  and  costs ; 
the  sum  which  the  defendants  had  collected  on  the  mortgage 
over  and  above  expenses. 

77ie  supreme  court,  at  general  term,  affirmed  the  decision  of 
Davies,  J,  who  had  given  judgment  for  plaintiffs,  on  the 
authority  of  Brown  v.  Lynch,  1  PaigCy  147. 

The  defendant  appealed  to  this  court 

A.  W.  Bradford,  for  defendant,  appellant. 
iSl  P.  Ncuihj  for  plaintiffs,  respondents. 

Bt  the  Court. — Bockes,  J. — The  defendant  obtained  title 
to  the  premises  under  an  arrangement  with  the  plaintiff,  Mrs. 
Sandford,  by  which  he  was  to  purchase  the  property  for  her 
benefit. 


In  ToiCLiNBON  €.  MiLUEB  (Sept.  1867),  the  same  subject  came  before 
the  oonit,  but  the  court  were  not  agreed  on  the  merits,  and  ordered  a 
new  trial  for  error  in  disregardlDg  a  familiar  rule  of  evidence.  A  further 
dedflion  on  the  merits  in  that  case  is  reported  in  7  Ahb,  Pr,  K  8.  864. 
IV.— 10 
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He  paid  the  trifling  sum  of  twenty  dollars,  and  within  a  few 
months  afterward,  sold  for  two  thousand  dollars.  He  allowed 
Mrs.  Sandford  to  have  one  thousand  dollars  of  the  advance,  but 
refused  to  recognize  her  right  to  the  remainder,  and  defends  this 
action  for  such  balance  on  the  ground  that  the  arrangement 
with  Mrs.  S.,  under  which  he  took  the  title,  was  void  by  the 
statute  of  frauds. 

The  circumstances  attending  his  purchase  are  not  obscured 
in  the  least  by  any  doubts,  either  as  regards  the  facts  or  their 
moral  bearing;  nor  is  any  excuse  or  apology  offered  for  his 
violated  faith ;  and  the  simple  question  presented  to  this  court 
is,  whether  the  fhiits  of  his  perfidy  are  secured  to  him  by  a  law 
having  for  its  object  the  prevention  of  frauds. 

It  stands  indisputably  proved  that  the  defendant  obtained 
this  title  on  the  pretense  that  he  was  purchasing  for  Mrs.  Sand- 
ford,  as  a  friendly  act  to  her,  and  under  agreement  with  her 
that  he  would  take  and  hold  the  title  for  her  benefit  Having 
thus  obtained  the  title  himself,  he  claims  and  insists  that  he 
is  under  no  legal  obligation  to  carry  out  the  arrangement,  be- 
cause it  is  not  evidenced  by  a  writing,  and  that  he  may  violate 
the  trust  and  confidence  reposed  in  him  with  impunity. 

But  the  law  will  not  give  its  aid  in  support  of  a  wrong  and 
fraud  so  flagrant.  If  the  question  could  ever  have  been  con- 
sidered open  for  discussion,  it  must  now  be  deemed  settled  by 
the  recent  decision  of  this  court  in  Byan  r.  Dox  (34  iV.  Y. 
307),  wherein  the  equitable  principle  is  recognized  as  the  es- 
tablished law  of  this  State,  that  ^^  equity  will  at  all  times  lend 
its  aid  to  defeat  a  fraud,  notwithstanding  the  statute  of 
frauds." 

The  case  cited  is  very  nearly  the  counterpart  of  this  under 
consideration ;  where  the  defendant  purchased  on  a  mortgage 
sale,  at  an  inadequate  price,  under  an  agreement  with  the 
mortgagor  that  the  purchase  should  be  for  the  benefit  of  the 
latter;  and  it  was  held  that  he  was  to  be  deemed  the  trustee  of 
the  party  for  whom  he  undertook  the  purchase,  and  that  it 
was  no  objection  that  the  agreement  was  not  in  writing.  In 
the  opinion  in  that  case  the  learned  chief  judge  has  i\il1y  dis- 
cussed the  question,  here  again  presented,  on  principle  and 
authority,  and  alludes  approvingly  to  the  disposition  of  this 
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case  at  general  term.  The  cases  of  Morey  v.  Herrick,  18  Penn. 
J^.  128,  and  of  Soggins   v.  Heard,  31  Miss.  (2   Geo.)  426, 
are  also  directly  in  point.    The  decision  in  Byan  v.  Dox  ren- 
ders farther  consideration  of  this  case  quite  unnecessary. 
The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Hukt,  J.,  who  dissented. 

Judgment  affirmed,  with  costs. 


SANDS  V.  HAEVET. 

March,  1865. 

The  act  of  1862  (Z.  1862,  p.  743,  e.  412),  Auihorixmg  juiUeea  of  the  sa- 
preme  court  to  refer  contrcvenies  aricdng  between  reoeiyers  and  mem- 
bers of  mataal  insurance  companies,  is  not  unconstitutional  as  impair- 
ing the  right  to  a  trial  bj  jury. 

The  words  "  controversj  or  disagreement,^  as  used  in  that  act,  include 
actions  regularly  commenced  by  summons  and  complaint,  and  in  which 
an  answer  has  been  put  in. 

In  such  a  case,  the  order  may  be  made  by  the  court  at  special  term,  as 
well  as  by  a  judge  out  of  court. 

William  O.  Sands,  receiver  of  the  jEtna  Insurance  Com- 
pany, of  Utica,  sued  Jonathan  B.  Harvey,  in  the  supreme 
court,  on  a  note  given  by  him  to  the  company. 

George  W.  Sumner,  for  defendant,  appellant. 

Henry  IL  Mygatt,  for  plaintifif,  respondent 

Bt  thb  Coust. — Campbell,  J. — The  action  in  this  case 
was  commenced  after  the  passage  of  the  act  of  April  21, 1862, 
being  an  ^'  An  act  to  &cilitate  the  closing  up  of  insolvent 
and  dissolved  mutual  insurance  companies."  The  objection  at 
first  raised  against  the  act,  that  it  was  unconstitutional  for  it 
impaired  or  took  away  the  right  of  trial  by  jury,  has  been  dis- 
posed of  in  this  court  The  constitutionality  of  the  law  has 
been  upheld.  Sands  v.  Kimbark,  27  N.  Y,  147.  To  the  8am« 
effect  was  Sands  v.  Tillinghast,  24  How.  Pr.  435. 
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Section  5  of  the  act  proyides,  that  all  actions  then  pending 
in  the  supreme  conrt,  at  the  time  of  the  passage  of  the  act, 
might  be  referred  by  the  court  Section  1  provides  that  if  any 
controyersy  or  disagreement  shall  arise  between  the  receiver  of 
an  insolvent  or  dissolved  mutual  insurance  company,  in  the  set- 
tlement of  any  claim  against  any  member  or  any  other  person, 
"  the  same  may  be  referred  to  a  sole  referee  ^ — that  is,  any 
controversy  or  disagreement  which  may  arise  between  the  re- 
ceiver and  a  member  or  other  person,  may  be  referred.  Surely, 
where  an  action  has  been  commenced  by  the  receiver,  aud  an 
answer  has  been  put  in  denying  the  receiver's  right  to  recover, 
a  controversy  has  arisen  both  within  the  letter  and  the  spirit 
of  the  act  The  act  provides  that  applications  may  be  made 
for  the  appointment  of  a  referee  to  a  justice  of  the  supreme 
court  residing  in  the  district  where  the  receiver  keeps  his 
office.  In  this  case,  the  order  was  made  by  such  justice,  but 
he  was  holding  a  special  term  of  the  court  at  the  time.  If  the 
order  could  have  been  made  by  the  justice  at  chambers,  it 
would  be  difficult  to  see  why  he  could  not  make  it  at  a  special 
term,  then  being  held  at  his  chambers.  But  this  controversy^ 
at  the  time  the  order  of  reference  was  made,  had  assumed  the 
form  of  an  action,  and  the  Action  was  then  pending  in  the 
supreme  court,  which  made  it  eminently  proper  that  the  order 
of  reference  should  be  made  in  court 

I  am  unable  to  see  that  any  error  was  committed. 

But  the  court  are  of  opmion  that  the  order  was  not  appeal- 
able, and  the  appeal  should  be  dismissed,  with  costs. 

The  Court  concurred,  however,  in  the  opinion,  on  the 
merits  also,  and  held  that  the  order  should  be  affirmed.* 


Order  affirmed,  with  costs. 


*  This  appears  by  a  reference  to  the  minutes  made  on  the  consoltation 
of  the  court ;  and  the  remittitur  was  therefore  correct  notwithstanding 
the  remarks  in  Sands  v.  Birch,  19  Abb.  Pr.  256,  where  the  conclusion  of 
the  opinion,  in  favor  of  dismissing  the  appeal  was  thought  to  sanction 
disregarding  the  views  expressed  on  the  merits.  It  was  then  the  costom 
of  this  court,  on  appeals  where  the  merits  had  been  argued  and  exam- 
ined, to  affirm  the  order  if  clearlj  correct,  although  at  tho  same  time 
they  might  hold  the  order  to  be  not  appealable. 
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SANDS  V.  SHOEMAKEE. 

Beptember,  1865. 

Under  the  act  (X.  1854.  p.  773,  c.  869,  §  8,  amending  X.  1853,  §  13),— pro- 
Tiding  that  the  directors  of  mutual  insorance  companies,  making  asseBS- 
ments,  are  to  publish  the  same  in  such  nuinner  as  they  ahall  see  fit,  or 
na  the  by-laws  shall  have  prescribed, — ^the  publication,  in  the  absence  of 
by-laws,  is  to  be  made  according  to  the  discretion  of  the  directors ;  but 
where  by-laws  prescribe  the  mode  of  publication,  their  directions  must 
be  followed,  and  a  defect  therein  is  not  aided  by  proof  of  a  personal 
demand.* 

The  rule  that  a  defendant  relying  on  a  defect  of  proof  as  a  ground  for  a 
nonsuit,  must  make  a  distinct  objection  on  the  j>articular  point, — ^ap- 
plied to  the  case  of  an  action  on  a  premium  note,  without  specific  proof 
that  the  losses  were  such  as  the  note  could  be  assessed  for. 

The  report  of  a  referee  in  a  general  creditor's  action,  to  which  the  receiver 
and  the  company  were  parties,  in  whi)&  an  account  of  all  the  debts  and 
assets  of  the  company  was  taken,  showing  that  the  assets  were  insuffi- 
cient to  pay  the  debts  and  expenses  of  collection, — is  sufficient  evidence 
to  sustain  an  assessment,  as  against  the  maker  of  a  premium  note.f 

WiUliam  O.  Sands,  as  receiver  of  the  ^tna  Insnrance  Com- 
I>anj,  sued  Smith  Shoemaker  in  the  supreme  court,  on  a  pre- 
mium note  for  three  hundred  and  twenty-five  dollars,  which 
defendant  had  given  to  that  company  on  an  insurauQe  of  on» 
thousand  dollars  for  tliree  years. 

He  also  sued  Charles  St  John  and  Nelson  Birdsali  on  a  pre- 
mium note  for  four  hundred  and  twenty  dollars,  given  to 
the  company  on  their  organization,  and  payable  in  such  por- 
tions, &a,  as  the  directors  might  require.  In  the  latter  action 
the  same  note  was  also  alleged,  as  a  separate  cause  of  action, 
as  having  heen  given  for  premiums  on  insurance. 

Subsequent  to  the  giving  of  these  notes,  one  Eames  was  ap- 
pointed receiver  of  the  company,  on  its  becoming  insolvent, 
and  he,  by  order  of  the  court,  made  an  assessment  upon  the 
notes,  to  cover  losses  which  accrued  in  the  hazardous  depart- 
ment of  the  company's  business. 

*  This  overrules  in  effect  Cooper  t).  Shaver.  41  Barb.  151. 
The  word  "  publish,"  in  the  statute,  does  not  require  newspaper  publi- 
cation.   Jackson  o.  Roberts,  31  N,  T.  804, 818. 
\  8.  P.  Jackson  v.  Boberts,  81  iiT.  F,  804 ;  Sands  «.  Hill,  42  Barb.  651. 
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In  the  case  of  Shoemaker,  the  plaintiff  was  nonsnited  on 
the  ground  that  the  assessments  were  inyalid.  In  the  case  of 
St  John,  plaintiff  had  judgment  The  unsnccessfol  parties  in 
both  cases  appealed. 

Henry  R.  Mygatt,  for  the  plaintiff  in  each  case. 
Ward  Hunt,  for  ^he  defendants. 

Datis,  J.  [Delivered  the  following  opinion  in  the  case  ol 
Sands  v.  Shoemaker.] — ^In  Sands  v.  Sanders,  26  N.  Y.  239,  the 
question  of  the  yalidity  of  the  assessments  made  bj  the  receiv- 
ers of  the  ^tna  Insurance  Company  of  Utica,  was  presented 
to,  and  passed  upon,  by  this  court  Upon  the  question  wheth- 
er an  action  could  be  sustained  on  the  basis  of  the  assess 
ment  made  by  receiver  Eames,  the  court  were  equally  divided ; 
four  of  the^judges  being  of  opinion  that  the  want  of  publica- 
tion of  notice  of  such  assessment^  in  three  newspapers  of 
Oneida  County,  pursuant  to  the  by-laws  of  the  company,  was 
fatal  to  a  recovery.  Upon  this  point,  I  concur  in  the  views  of 
Emott,  J.,  26  N.  Y.y  247,  249,  250,  to  the  effect  that  publi- 
cation in  the  form  prescribed  by  the  by-laws  was  requisite,  and 
that  the  defect  in  the  publication  was  not  aided  by  proof  of  a 
personal  demand  of  payment  of  the  note.  The  reasons  as- 
signed by  him  for  these  views  are  satisfactoiy  to  my  mind,  and 
will  gain  no  strength  by  repetition. 

But  the  court  were  united  in  the  opinion  that  the  assessment 
made  by  receiver  Sands  was,  upon  the  facts  found  in  that  case, 
a  valid  one,  and  entitled  the  receiver  to  maintain  his  action  ; 
and  for  that  reason  the  judgment  was  reversed  and  a  new  trial 
ordered.  That  decision  is  conclusive  of  this  case,  unless  the 
facts  are  so  essentially  different  that  it  is  not  applicable* 

The  chief  differences  claimed  to  exist  are :  First>  that 
defendant's  note  and  policy  are  not  proved  by  competent  evi- 
dence to  be  in  the  hazardous  department ;  and,  second,  that 
there  is  no  evidence  that  losses  accrued  during  the  existence  of 
his  policy,  sufficient  to  require  an  assessment  to  the  full 
amount  of  his  note.  In  Sands  v,  Sanders  it  was  found  by  the 
referee,  as  a  fact  in  the  case,  that  the  note  sued  upon  was 
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in  thafc  department  Sncli  a  finding  is,  of  course,  wanting  in 
this  case,  for  the  i^ason  that  the  court  nonsuited  the  plaintiff 
upon  his  evidence,  and  no  facts  are  found.  It  is  manifest  that 
the  fact  was  one  easily  susceptible  of  proof,  and  a  reference 
to  the  grounds  on  which  the  motion  for  nonsuit  was  based 
shows  that  it  was  assumed  by  all  parties  to  be  true.  This  is  an 
abundant  answer  to  the  objection  in  the  present  stage  of  the 
case.  If  the  defendant  had«  designed  to  rely  on  the  absence  of 
proof  that  his  note  was  in  the  hazardous  department,  he  should 
hare  made  a  distinct  point  on  that  ground,  and  thus  have  ena- 
bled the  plaintiff,  with  permission  of  the  court,  to  have  sup- 
plied the  defect  Not  haying  done  so,  but,  on  the  contrary, 
having  based  some  of  the  grounds  of  bis  motion  on  the  as- 
sumption that  his  note  was  in  that  department,  he  is  too  late 
to  make  any  question  on  that  subject  now. 

As  to  the  second  alleged  difference,  it  seems  to  me  that  com- 
petent proof  was  given  to  establish  that  claims  for  losses 
existed  against  the  company,  and  had  been  established  as 
against  the  receiver,  sufScient  to  absorb  the  entire  assets  in  the 
hands  of  plaintiff  Proof  was  given  that,  in  an  action  pending 
in  the  supreme  court,*  wherein  Hubbard  &  Terry  were  plain- 
tifis,  and  Eames,  as  receiver,  and  the  company,  were  defend- 
ants, an  order  had  been  made  by  the  supreme  court  referring  it 
to  Joseph  Benedict,  Esq.,  in  substance,  to  take,  state  and  report 
to  the  court,  with  the  proofs  therein,  an  account  of  all  the 
funds,  property  and  effects  of  the  company,  and  to  take  proof 
of  and  report  the  amount  of  debts  due  and  owing  by  said 
company,  or  which  -are  charges  upon  the  assets  of  said  com- 
pany, with  a  statement  of  the  consideration  and  cause  of  such 
debt,  when  contracted,  and  to  whom  payable ;  which  order 
directed  and  provided  that  due  notice,  by  publication,  should 
be  given  by  the  referee  to  the  creditors  of  said  company,  to 
come  in  and  prove  their  demands  before  him,  at  a  time  and 
place  to  be  appointed,  and  that  all  creditors  coming  in  and  es- 
tablishiug  these  claims  should  be  deemed  parties  to  the  action, 
and  entitled  to  be  heard  upon  all  questions  upon  which  he  may 
be  interested,  in  the  same  manner  as  if  a  party  to  the  record, 
and  brought  into  court  upon  process. 

*  Some  proceedmga  in  this  case  are  reported  in  22  Barb,  597. 
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The  referee's  report^  nnder  this  order,  was  produced  and 
read  without  objection,  from  which  it  appeared,  in  substance, 
that  the  claims  and  losses  against  the  company  established  be- 
fore him,  were  about  one  hundred  and  thirty-seven  thousand 
dollars,  and  other  claims  seem  to  have  been  established  to  the 
amount  of  about  seven  thousand  dollars. 

In  my  opinion,  the  proceedings  in  the  action  of  Hubbard  & 
Terry  v.  Eames,  sufficiently  established  the  validity  of  the 
claims  as  against  the  company  and  the  receiver,  and  it  was  not 
incumbent  on  the  latter  to  go  into  evidence  to  show,  in  this 
action,  that  those  claims  were  well  founded.  The  aggregate  of 
all  the  assets  of  the  company,  at  their  nominal  value,  did  not 
greatly  exceed  the  claims  proved  to  exist,  and,  with  the  per- 
centage allowed  for  collection,  &c.,  were  insufficient  if  fully 
available  to  pay  the  entire  indebtedness.  I  think  this  evidence 
was  not  only  competent,  but  that  it  proved  a  case  requiring 
the  receiver  to  proceed  and  make  an  assessment  for  the  pay- 
ment of  the  debts,  and  to  assess  the  total  amount  of  any  note 
chargeable,  to  its  entire  amount  for  liabilities  which  justly  at- 
tached during  the  existence  of  the  policy  accompanying  such 
note.  It  does  not,  that  I  am  able  to  see,  distinctly  appear  that 
the  losses  for  which  the  defendant's  note  was  assessed,  all  ac- 
crued within  the  period  during  which  his  policy  was  running. 
But  the  dates  given  in  the  referee's  report  of  the  losses  proved 
before  him  in  the  action  above  referred  to,  are  sufficient  to 
make  Vk  prima  facie  case  on  this  point  They  showed  that  the 
losses  which  accrued  within  the  three  years'  lifetime  of  the 
policy,  and  those  adjusted  and  allowed,  or  established  by  judg- 
ment within  the  period,  were  so  large  that  the  receiver,  under 
the  authority  given  him  by  the  court,  was  justified  in  declaring 
that  such  debts,  with  the  expenses  of  collection,  required  him 
to  call  in  the  whole  umoant  of  the  defendant's  premium  note. 
The  point  is  by  no  means  a  clear  one,  but  I  think  the  fair 
presumption  is,  from  all  the  evidence  given,  that  the  receiver, 
as  an  officer  of  the  court,  was  called  upon  and  authorized,  in 
the  discharge  of  his  duty,  to  make  an  assessment  to  the  whole 
amount  of  the  note. 

It  follows,  thereibre,  from  the  principles  settled  in  Sands  t^. 
Sanders,  supra,  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  event 
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Denio,  Ch.  J.  [delivered  the  following  opinion  in  the  case  of 
Sand3  V.  St.  John.  After  alluding  to  the  facts.] — The  prin- 
cipal questions  now  inrolyed  came  before  this  court  in  the  case 
of  Sands  (the  present  plaintiff)  against  Sanders,  26  N.  Y.  239. 
One  of  these  questions  regards  the  assessment  made  by  Mr. 
Eames.  Notice  of  it  was  published  pursuant  to  the  by-laws^ 
except  that  it  was  inserted  in  only  two  newspapers,  the  by-law 
requiring  it  to  be  published  **  in  three  newspapers  printed  in 
Oneida  county,  three  weeks  successively,*'  the  last  publication 
to  be  not  less  than  thirty  days  prior  to  the  time  fixed  for  pay- 
ment. An  act  of  1854  (ch.  369,  §  13)  authorizes  the  directors 
of  mutual  insurance  companies  to  adjust  the  claims  for  losses, 
and  "  to  settle  and  determine  the  sums  to  be  paid  to  the  several 
members  thereof  as  their  respective  portions  of  such  losses,  and 
to  publish  the  same  in  such  manner  as  they  shall  see  fit,  or  as 
the  by-laws  shall  have  prescribed.''  The  sense  of  this  para- 
graph, I  think,  is,  that,  in  the  absence  of  by-laws,  the  publica- 
tion is  to  be  made  according  to  the  discretion  of  the  directors, 
and  that,  where  by-laws  exist,  their  prescriptions  should  be 
followed.  I  concur  in  what  was  said  on  that  subject  by  Judge 
Ekott,  in  Sands  v.  Sanders.  The  point  was  not  decided  in 
that  case,  the  judges  being  equally  divided  upon  it 

Upon  the  questions  arising  upon  the  assessment  made  by 
plaintiff,  I  do  not  doubt  that  where  the  charter  of  one  of  these 
companies  authorizes  the  division  of  the  risks  into  classes,  and 
where  such  a  division  is  actually  made,  the  notes  of  any  par- 
ticular class  are  applicable  only  to  the  losses  upon  policies  in 
that  class,  and  cannot  be  diverted  to  the  payment  of  losses  in 
another  class,  nor  can  losses  in  another  class  be  paid  out  of  the 
proceeds  of  notes  taken  in  the  particular  class.  It  is  the  same 
thing,  as  regards  the  application  of  that  portion  of  the  assets, 
as  though  the  policies  in  that  class  constituted  the  only  busi- 
ness of  the  company.* 

I  am  of  opinion,  moreover,  that  there  was  prima  facie  evi- 
dence in  the  present  case,  that  the  policy  issued  to  the  de- 
fendant was  in  a  class  called  "  special,"  or  "  special  department," 
which  was  different  from  the  classes  denominated  '^  farmers 

*  Bat  see  White  «.  Ross,  reported  in  this  series. 
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nnd  merchantsV'  And  was  more  hazardouSy  and  was  sometimes 
called  tlie  hazardous  class.  The  word  " special''  has  reference, 
I  conceive,  to  the  class  of  special  hazards,  as  set  down  in  the 
schedules  annexed  to  the  policies  generally  used  by  insurance 
companies.  In  the  case  of  Sanders,  the  fact  was  found  that 
the  policy  for  which  the  defendant's  note  was  given,  was  in  the 
class  called  hazardous ;  and  the  opinion  of  the  supreme  court 
assumes  that  this  note  was  in  the  same  class.  The  present  case 
did  not  reach  the  stage  where  a  finding  became  necessary,  but 
there  was  evidence  tending  very  strongly  to  show  that  the 
present  defendant's  note  was  in  the  class  mentioned  So  far  as 
it  wa3  material  to  the  decision,  the  question  should  have  been 
submitted  to  the  jury. 

Assuming,  then,  that  there  was  no  evidence  suitable  to  be 
considered  for  assigning  the  defendant's  note  to  that  class,  I 
think  the  remaining  questions  in  the  case  are  covered  by  the 
judgment  in  Sands  v.  Sanders;  and  I  refer  to  the  opinions  of 
the  judges  in  that  case  for  the  reasons  on  which  I  place  my 
opinion  for  reversal.  I  concur  in  those  opinions,  except  in  so 
far  as  I  have  expressed  a  different  conclusion. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  ordered. 

All  the  judges  present  concurred  in  reversing  the  judgment 
in  both  cases. 

Judgments  reversed  and  new  trials  ordered,  costs  to  abide 
event 


SCHMEIDER  v.  McLANE. 

September,  1867. 

AiBnniiig86J9ai«.  495. 

A  violation  of  a  municipal  ordinance  is  not  necessarily  a  felonj  or  misde- 
meanor, witliln  rule  28  of  the  Metropolitan  Police  Board,  and  will  not 
justify  the  imprisonment  over  night,  of  a  person  charged  therewith, 
but  he  should  bo  taken  immediately  before  a  magistrate. 

Eeinold  Schmeider  sued  B.  B.  McLane  and  one  Duford,  m 
the  supreme  court,  for  false  imprisonment. 
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A  policeman  of  the  city  of  Brooklyn  arrested  plaintiff  at 
half  past  five  on  the  afternoon  of  February  21,  1861,  in  the 
act  of  riding  his  horse  on  a  sidewalk,  in  violation  of  a  city 
ordinance ;  and  took  him  to  the  station  house  and  gave  him 
into  the  custody  of  the  defendants,  who  were  the  captain  and 
sergeant,  respectively,  of  the  district;  and  they  locked  him  up 
until  next  morning,  when  he  was  taken  before  a  magistrate, 
and  after  trial,  fined  and  discharged  on  paying  the  fine. 

The  defendants  relied  on  the  facts  that  the  usual  hours  dur- 
ing which  the  police  courts  were  open  were  from  9  to  4,  and 
on  the  following  general  rules  of  the  police  department : 

"  All  persons  arrested  at  any  other  time  than  during  the  time 
the  police  courts  are  directed  to  be  kept  open,  must  be  taken  to 
the  nearest  police  station.    §  15." 

When  a  person  accused  of  having  committed  a  felony  or 
misdemeanor,  is  brought  to  the  station  house,  when  the  police 
courts  are  not  open,  the  officer  on  duty,  to  whom  the  com- 
plaint is  made,  is  only  to  ascertain  from  the  party  preferring 
it,  that  the  act  charged  is  a  felony  or  other  offense  for  which  a 
person  can  lawfully  be  detained,  and  that  there  is  reasonable 
ground  for  the  complaint  against  the  party  accused.  He  will 
then  enter  the  name  of  the  prisoner  on  the  blotter,  and  cause 
him  to  be  detained  in  the  station  house  until  the  next  morn- 
ing. He  will  also  enter  the  name  and  address  of  the  com- 
plainant and  witnesses  on  the  blotter,  and  take  the  necessary 
measures  to  insure  their  appearance  before  the  magistrate  in 
morning.  §  28.  (Note  to  the  rule.  Captains,  sergeants, 
policemen  or  doormen  are  not  authorized  by  law  to  discharge 
any  prisoner  from  custody.) 

Plaintiff  recovered. 

The  supreme  covrt  held  that  a  mere  violation  of  a  munici- 
pal ordinance  was  not  a  crime  within  the  rule  allowing  deten- 
tion, and  affirmed  judgment. 

ff.  B.  Hubbardy  for  defendants,  appellants ;— Cited  L.  1854, 
p.  840,  §  13,  subd.  10 ;  p.  885,  §  20 ;  L.  1860,  p.  444,  §  30 ;  pp. 
437,  453,  §§  9,  53 ;  pp.  443,  453,  §§  20,  59  ;  3  Wend.  385 ;  1 
Bale  P.  C.  587. 
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James   Bmoit,   for  plaintiff,  respondent; — Cited  Holley  r. 
Mix,  3  We7id.3oOi  Metr.  Police  Act,  L.  1860,  c.  41,  §830; 
§  30 ;  Williams  v.  Gleinster,  2  B.  (S  C.  699 ;  Wright  v.  Covert, 
4:  B.  £  C.  596 ;   Bronghton  v.  Jackson,  11  Eng.  L.  £  Eg.  386 ; 
Burke  v.  Bell,  36  Mainey  317 ;  Gre&nl  Ev.  §49,  and  cases  cited. 

By  the  Court.— Davies,  Ch,  J.  [Having  stated  the  facts.] 
— It  did  not  clearly  appear  what  the  penalty  prescribed  by  the 
ordinance  for  its  violation  vras,  and  it  does  not  otherwise  ap- 
pear than  by  the  fact  that  a  fine  was  enforced  for  such  viola- 
tion upon  the  conviction  of  the  offender.  It  may  safely  be 
assumed  therefore,  that  the  penalty  for  the  violation  of  the 
ordinance  was  of  a  pecuniary  character  solely ;  if  otherwise,  it 
was  incumbent  upon  the  defendants  to  have  shown  ifc. 

[Further  reference  to  the  above  £icts,  and  remarks  as  to  an. 
exception  not  passed  on,  are  here  omitted.] 

No  question  is  made  as  to  the  power  of  the  metropolitan 
police  board  to  make  and  ordain  the  regulations  already  refer- 
red to  and  quoted. 

By  section  28,  a  person  accused  of  a  felony  or  misdemeanory 
when  the  police  courts  are  not  open,  is  to  be  brought  before 
the  captain  of  the  police,  and  if  he  is  satisfied  that  there  is 
reasonable  ground  for  the  complaint,  he  may  cause  the  party 
accused  to  be  detained  until  the  next  morning,  and  it  would  be 
the  duty  of  the  sergeant  of  the  police,  having  charge  of  the 
police  station,  to  obey  such  order  and  detain  the  party  accord- 
ingly. 

But  it  is  to  be  observed  that  this  authority  is  conferred  only 
in  the  event  that  the  party  accused  is  chai'ged  with  the  com- 
mission of  a  felony  or  misdemeanor,  and  the  captain  shall  be 
satisfied,  upon  inqairy,  that  there  is  reasonable  ground  for  the 
charge.  In  no  other  event  or  contingency  is  the  authority  for 
detection  to  be  exercised.  Now,  there  is  not  a  scintilla  of  evi- 
dence in  this  case  that  the  plaintiff  had  committed  a  felony  or 
misdemeanor,  or  that  he  was  charged  with  having  committed 
either.  It  appears  the  charge  was  that  in  the  presence  and 
view  of  the  complainant,  Clark,  he  had  violated  an  ordinance 
of  the  common  council  of  Brooklyn,  by  riding  his  horse  upon 
jor  across  a  sidewalk  in  that  city.    It  nowhere  appears,  and  we 
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are  not  at  liberty  to  assume^  that  this  act  was  either  a  felouj  or 
misdemeanor.  If  it  had  been,  it  was  essential  to  the  defend- 
ants to  avail  themselyes  of  the  immunity  and  protection 
afforded  by  these  regulations  of  the  metropolitan  police  board, 
and  to  have  shown  that  the  charge  made  against  the  plaintiff 
was  a  felony  or  misdemeanor.  They  had  no  legal  right  or  au- 
thority to  detain  the  plaintiff  in  the  station  house  upon  aby 
other  charge  or  complaint 

The  charge  of  the  judge  at  the,  trial  was  clearly  correct,  and 
the  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs.  * 


SCOTT  V.  EOGEKS. 

December,  18G3 ;  again,  December,  1864. 

Where  a  merchant  directs  his  factors  to  sell  merchandise  on  a  certain 
daj,  at  a  fixed  price,  and  if  not  sold,  to  ship  it,  the  factors  have  no 
aathority  to  make  an  offer,  on  the  day  named,  to  be  accepted  the  next 
day,  at  the  price  specified. 

The  damages  for  a  factor's  selling  in  violation  of  instractions,  may  be  as- 
certained by  referring  to  the  net  market  pzice  of  the  goods,  at  a  reason- 
able time  afterward,  within  which  to  commence  the  action.* 

Whjkt  is  a  reasonable  time,  is  a  question  of  fact. 

Martin  B.  Scott  sued  Gteorge  TV.  and  William  T.  Kogers  (the 
latter  alone  answering),  in  the  Buffalo  superior  court,  for  dam- 
ages for  an  alleged  conyersion  of  wheat  On  July  12,  1853, 
plaintiff,  a  dealer  in  produce  in  Cleveland,  Ohio,  telegraphed  to 
defendants,  factors  in  Buffalo,  to .  sell,  on  that  day,  the  wheat 
of  plaintiff  they  had  on  storage,  at  one  dollar  and  eight  cents 
per  bushel,  or  ship  to  New  York,  if  not  sold  on  that  day  for 

*  Compare  Burt  9.  Datcher,  34  N.  T.  493  ;  Markham  f>.  Jaudon,  41  Id, 
235 ;  Hinde  o.  Smith,  6  Lant.  4G4 ;  Lawrence  v.  Maxwell,  Id,  469 ;  Lob- 
dall  ©.  Stowell,  51  iT.  T.  70,  affirming  87  How,  Pr,  87;  Groat  «.  Gib,  51 
£r.  r.  431 ;  Mathews  «.  Coe,  49  Id.  57. 
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that  pric&  The  same  day,  defendants  gave  to  one  Noje  a  sam- 
ple of  the  wheat,  and  offered  it  to  him  at  that  price.  Noye 
asked  the  privilege  of  waiting  until  the  next  morning  before 
completing  the  sale,  which  defendants  granted,  provided  no 
news  should  be  received  to  change  the  value.  The  sale  was 
made  to  him  next  morning,  on  his  accepting  the  offer ;  but 
was  repudiated  by  plaintiff,  immediately  upon  hearing  of  the 
transaction. 

The  court  below  found  that  the  sale  was  made  in  good  faith, 
but  was  unauthorized.  Plaintiff  only  claimed  the  difference 
between  a  dollar  and  eight  cents  and  the  price  the  wheat  could 
be  sold  for  in  'New  York.  Sach  wheat  sold  there  as  high  as 
one  dollar  and  sixty-eight  cents  on  November  28,  and  for  one 
dollar  and  sixty-five  cents  on  November  29, 1853.  The  court 
held  that  the  measure  of  damages  was  the  difference  between 
the  price  of  the  wheat  as  sold,  and  what  it  was  worth  (less  ex- 
penses of  keeping  and  sale)  at  a  reasonable  time  after  the  sale, 
within  which  to  bring  the  action;  and  fixed  the  latter  date  at 
November  29,  1853. 

Besides  general  exceptions  to  the  findings,  defendants  ex- 
cepted to  the  measure  of  damages,  claiming  it  should  have  been 
the  difference  of  price  between  July  12  and  August  2,  when  the 
wheat  might  have  been  sold  in  New  York.  They  also  excepted 
to  fixing  November  29  as  the  date. 

I7ie  superior  court,  at  general  term,  affirmed  judgment  for 
plaintiffl    Defendants  appealed. 

The  cause  was  argued  in  this  court  in  October,  1863. 

T.  0,  Welch,  for  appellants ; — Insisted  that  the  sale  was  a  sub- 
stantial compliance  with  plaintiff's  intentions,  citing  as  author- 
ities for  disregarding  technical  departures  from  instructions, 
Lawler  r.  Keagwick,  1  Johns.  Cas,  174;  Drummond  r.  Wood, 
2  Cat.  310 ;  Parkhill  v.  Imlay,  15  Wend.  431 ;  Evans  v.  Potter, 
2  Gall  13 ;  Clark  v.  Van  North  wick,  1  Pick.  343 ;  Day  v.  Noble, 
2  Id.  615 ;  Geyer  v.  Decker,  1  Yeales,  486  ;  Dusar  v.  Perit^  4 
Binn.  361 ;  Judson  v.  Sturgis,  5  Day,  556 ;  Bussel  v.  Harkey, 
6  Durnf.  dH  B.12;  Ludlow  v.  Simond,  2  Cat.  Cas.  1,  49 ;  Guy 
V.  Oakley,  13  Johns.  332 ;  Leverick  v.  Meigs,  1  Cow.  645  ;  Bell 
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r.  Palmer,  6  Id.  128 ;  Cunningham  v.  Bell,  5  Jfas,  IGl ;  1  Pars.  . 
on  Cont.  80. 

John  GansoHy  for  respondent ; — Insisted  that  the  failure  to 
adhere  strictly  to  instructions  was  a  breach  for  which  defendants 
were  liable,  citing  Evans  v.  Hoot,  7  N.  Y.  186.  The  authori- 
ties cited  on  the  other  point  appear  in  the  opinions. 

This  Coxtbt  held  that  the  sale  on  the  thirteenth,  pursuant  to 
negotiations  on  the  twelfth,  was  a  breach  of  instructions,  and 
constituted  a  cause  of  action,  Dexio,  Ch.  J.,  stating  the  reasons 
as  follows: — This  is  apparently  a  very  hard  action.  The  defend- 
ants sold  the  plaintiff^s  wheat  in  entire  good  iaitli,  at  the  price 
which  he  had  set  upon  it  The  negotiation  for  the  sale  was 
commenced  on  the  day  limited,  and  the  purchase  money  was 
at  the  plaintiff's  disposition  at  an  early  hour  on  the  ensuing 
day.  But  it  was  not  shown  that  it  was  according  to  the  course 
of  business,  or  necessary  to  the  consummation  of  such  sale, 
that  an  opportunity  should  be  afforded  to  the  purchaser  to  ex- 
amine the  article ;  and  there  is  not  anything  in  the  circum- 
stances, so  far  as  T  can  discover,  to  qualify  the  plaintiff  *s  pre- 
cise direction,  limiting  the  sale  to  July  12,  and  giving  an  alter- 
native direction,  if  a  sale  at  the  prescribed  price  should  not  be 
effected  on  that  day. 

To  a  common  intent,  this  direction  looked  to  a  completed 
sale  on  the  day  mentioned;  and  there  is  no  circumstance 
shown  to  give  the  language  a  greater  latitude.  In  fact,  no  sale 
was  made  on  that  day,  but  only  an  offer,  which  the  person  who 
became  the  purchaser  wus  at  liberty  to  accept  or  refuse  the  next 
morning.  The  sale  was,  therefore,  contrary  to  the  plaintiff's 
instructions,  and  the  defendants  became  liable  to  pay  damages 
ioT  their  breach  of  duty. 

The  owner  of  property  entrusted  to  a  factor  for  sale  has, 

where  <he  latter  has  no  lien  for  advances,  an  absolute  right  to 

prescribe  the  terms  of  sale,  and  the  time  at  wtich  it  shall  be 

made,  and  a  proximate  compliance  with  instructions,  though 

done  in  g^ood  faith,  is  not  an  answer  to  an  action  for  damages 

on  account  of  their  violation. 

A  majority  of  the  judges  concurred  in  this;  but  the  judges 
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were  eqnallv  divided  as  to  the  proper  measure  of  damages^^ 
and  a  reargument  of  that  question  was  therefore  had  in  Sep- 
tember, 1864. 

*  The  opinions  on  this  question  were  as  follows : 

Denio,  Ch.  J. — An  action  of  trover  could,  no  doubt,  have  been  main- 
tained for  the  conversion  of  the  wheat.  In  that  action,  the  measure  of  dam- 
>Lges,  generally,  is  the  value  of  the  property  at  the  time  of  the  conversion, 
and  interest  thereon  to  the  time  of  the  verdict.  Such  damages  in  this  case 
would  not  much  exceed  the  amount  which  was  realized  on  the  defend- 
ants' sale,  for  there  was  no  evidence  that  the  wheat  was  worth  more  in 
Erie  county  at  the  time  the  sale  was  consummated,  than  the  price  at 
which  the  defendants  sold  it,  though  there  was  a  rise  in  price  soon  after- 
wards. 

The  plaintiff's  business  was  one  in  which  he  sought  to  make  gain  and 
profits  by  the  purchase  and  sale  of  this  species  of  property,  and  it  was 
perfectly  lawful  for  him  to  elect  when  he  would  expose  it  to  sale,  and  in 
what  market;  and,  upon  general  principles,  he  should  have  redress 
against  any  one  who,  by  an  unauthorized  act,  has  deprived  him  of  the 
right  to  make  such  election. 

In  accordance  with  this  principle,  it  has  frequently  been  determined 
that  the  rule  of  damages  referred  to,  as  that  generally  prevailing  in 
trover,  is  not  inflexible.  In  Greening  v.  Wilkinson,  1  Carr.  dk  P.  625 ;  11 
Eng.  Com.  L.  499, — which  was  trover  for  a  quantity  of  cotton, — it  was 
shown  to  be  worth  six  pence  per  pound  at  the  time  of  the  trial,  and  the 
defendant's  counsel  contended  that  the  damages  should  be  the  value  at 
the  time  of  the  conversion ;  but  that  direction  was  refused  by  Lord 
Chief  Justice  Abbott,  before  whom  the  case  was  tried,  who  said  that  the 
jury  might  give  the  value  at  the  time  of  the  conversion,  or  at  any  sub- 
sequent time,  at  their  discretion,  "because,"  he  said,  "the  plaintiff 
might  have  had  an  opportunity  of  selling  the  goods,  if  they  had  not 
been  detained.  I  am,  therefore,  of  opinion,''  he  added,  "that  the 
price  of  the  article  on  the  day  of  the  conversion,  is  by  no  means  the 
criterion  of  the  damages.  It  may  be  said  that  if  he  had  wanted  cotton, 
he  might  have  immediately  bought  more  at  that  day's  price,  as  soon  as 
he  found  that  this  cotton  was  detained  from  him ;  but  then,  to  do  so,  he 
must  have  had  the  money,  which  he  might  not  have  had  ready  on  the 
yerj  day  of  the  detention,  nor  on  any  day  after,  until  the  price  had  risen ; 
and  my  opinion  is,  that  the  jury  are  not  at  all  limited  in  giving  their 
verdict  by  what  was  the  price  of  the  artice  on  the  day  of  the  conversion." 
It  was  a  nm  prius  case,  but  is  still  of  great  weight,  on  account  of  the 
character  of  the  judge  as  an  authority  upon  questions  of  commercial 
law. 

A  similar  question  arose  in  Wilson  v.  Mathews,  in  the  supreme  court 
of  this  State  (24  Barb.  295).     The  plaintiff,  residing  in  Nis^T'^ra  county. 
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Henry  W,  Eogers,  for  defendants,  appellants. 
John  Oanson,  for  plaintiff,  respondent. 

Bent  to  the  defendant  at  Oswego,  a  qoantity  of  wheat,  to  be  by  him  for- 
warded to  a  firm  in  Troy ;  bat  he,  contrary  to  his  instructions,  sent  seven 
hundred  bushels  of  it  to  a  dealer  in  New  York,  and  the  plaintiff,  on  ap- 
plying to  that  person,  was  unable  to  obtain  It,  upon  which  he  brought 
the  action ;  but  whether  it  was  grounded  upon  the  conversion,  or  for  the 
breach  of  the  defendant's  duty  as  a  forwarder,  does  not  appear,  and  is 
not,  I  think,  material.  The  only  question  was  as  to  the  rule  of  damages 
the  jury  having,  under  the  direction  of  the  judge,  given  the  highest  price 
since  the  conversion,  which  was  two  dollars  and  seventy-fiv^e  cents  per 
bushel ;  and  the  direction  was  upheld  by  the  general  term  in  the  first 
district. 

It  has  been  suggested  that  the  principle  of  these  cases  is  opposed  to 
the  rule  frequently  laid  down,  that  prospective  and  uncertain  profits 
ought  not  to  be  permitted  to  enter  into  the  assessment  of  damages 
Masterton  «.  Mayor,  &c  of  Brooklyn,  7  ffiU,  61 ;  Blanchard  v.  Ely,  21 
Wend.  843  ;  and  see  Griffin  v.  Colver,  16  JV.  F.  489 ;  Hadley  v.  Baxendale, 
9  W6l$.  H.  A  G,  841. 

But  the  price  to  be  obtained  for  a  given  article  of  merchandise,  if  the 
owner  shall  be  permitted  his  choice  of  the  time  and  place  of  sale,  though 
contingent,  cannot  be  said  to  be  of  an  uncertain  atld  speculative  charac- 
ter,  within  the  sense  of  the  distinction ;  and  yet,  under  certain  circum- 
stances as  will  soon  be  mentioned,  such  anticipated  profits  cannot  be  re- 
covered in  a  class  of  cases. 

Before  referring  to  a  few  other  cases  in  support  of  the  conclusion  to 
which  I  have  come,  I  should  mention  that  the  form  of  action,  whether  in 
trover,  assumpsit, or  case,  does  not,  in  general,  seem  to  be  material  to  the 
question  of  damages,  nor  does  it  seem  important  upon  what  title  the 
plaintiff  claims  the  property  which  the  defendant  has  illegally  withheld 
from  him. 

There  is  a  class  of  cases  in  which  the  plaintiff  has  purchased  personal 
property  by  an  executory  contract,  but  the  defendant  has  failed  to  deliver 
it  according  to  the  exigency  of  the  agreement,  where  the  courts  have 
been  called  upon  to  lay  down  a  rule  of  damages,  which  I  think  analo- 
gous to  the  case  under  consideration. 

Where  the  contract  is  executory  oi^  both  sides,  as  where  the  price  is  to 
be  paid  upon  the  delivery  of  the  property,  the  measure  of  the  damages 
ij  the  difference  between  the  conrtact  price  and  the  value  of  the  article 
when  it  should  have  been  delivered.  This  is  upon  thet  assumption  that 
with  the  money  he  can  go  into  the  market  and  purchase  the  article.  In 
such  a  case,  if  there  has  been  no  change  of  price,  the  recovery  can  only 
be  nominal.  But  if  the  price  be  paid  in  advance,  and  nothing  remains 
but  to  deliver  the  goods,  the  reason  suggested  by  Abbott,  Ch.  J.,  in  the 
IV^ll 
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By  the  Coubt. — Hogeboom,  J.  [After  stating  the  facta.] — 
The  gist  of  the  action  is  for  a  breach  of  duty  in  making  sale 
of  the  wheat  in  violation  of  the  instructions  of  the  plaintiff, 

case  referred  to,  applies.  The  plaintiff  may  not  have  the  ready  money  to 
make  a  new  parchase,  and  cannot  be  fully  indemnified  but  by  l>eing  al- 
lowed any  increased  price  which  the  property  may  be  worth  at  a  subse- 
quent period,  when,  but  for  the  fault  of.  the  defendant,  he  might  have 
sold  it.  The  ca£>e  of  Leigh  v.  Patterson,  8  Taunt.  540  ;  Gainsford  v.  Car- 
roll, 2  Barn.  <fc  C.  624,  in  England,  and  Dey  v.  Dox,  9  Wend.  129,  and 
Davis  V.  Shields,  24  Id.  822,  in  this  State,  are  examples  of  the  first  class : 
and  West  tJ.  Wentworth,  3  C<nD.  82 ;  Clark  t>.  Pinney,  7  Id.  681,  here,  and 
Shepherd  v.  Johnson,  2  East,  211,  and  Greening  v.  Wilkin.son,  before 
cited,  in  the  English  courts,  will  suflSciently  exemplify  the  rule  iu  the 
second  class ;  and  the  reason  of  the  rule  will  be  found  fully  explained  iu 
several  of  the  opinions  in  those  cases. 

The  case  of  factors  or  other  agents  who  by  their  wronprf  ul  acts  have 
deprived  the  owner  of  property  of  his  right  to  dispose  of  it,  according 
to  his  own  views  of  his  interest,  stands  upon  the  same  footing  in  this 
respect,  with  that  of  a  purchaser  by  contract  wlu  has  paid  the  price  in 
advance.  Both  have  an  absolute  rij?ht  to  judge  whether  they  will  dis- 
pose of  it  at  one  time  or  another,  and  if  they  are  limited  to  the  value  at 
the  time  of  the  wrongful  act  or  omission  which  creates  the  cause  of 
action,  they  will  in  many  cases  fail  to  receive  adequate  indemnity  for  the 
injury. 

Such  is  certainly  the  reasoning  of  the  courts  in  the  cases  in  which  the 
question  of  damages  has  arisen,  and  whatever  we  may  think  of  it,  the 
principle  seems  too  firmly  established  to  be  changed  by  us.  So  far  from 
attempting  to  do  so,  we  have  recently  afiirmed  it. 

In  Romaine  v.  Van  Allen,  26  If.  Y.  309,  the  plaintiff  had  pledged  cer- 
tain railroad  stock  with  a  bank,  represented  by  the  defendant,  and  it  had 
been  sold  by  the  pledgee  without  demand  or  notice,  and  we  held  that 
the  receiver  of  the  bank  was  bound  to  pay  the  highest  price  which  the 
stock  would  have  brought  on  the  last  day  of  the  trial,  therefore  that 
price  was  much  greater  than  that  which  ruled  on  the  day  of  the  illegal 
sale. 

The  superior  court  of  Buffalo,  in  the  present  case,  acknowledged  it  to 
be  a  just  qualification  of  the  rule,  that  the  action  should  be  brought 
within  a  reasonable  time,  and  they  determined  that  November  29,  fol- 
lowing July  12,  on  which  the  defendant  sold,  was  such  reasonable  time, 
and  allowed  the  damages  according  to  the  price  of  wheat  at  that  date. 

We  cannot  say  that  they  erred  in  this,  should  we  even  have  preferred 
an  earlier  date. 

The  question  as  to  interest  does  not  appear  to  have  been  mentioned  oa 
the  trial ;  no  objection  to  its  allowance  is  taken  in  the  exception  to  tlie 
decision. 
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and  in  conyertiDg  the  same  to  the  defendants'  use,  resulting  in 
the  loss  of  the  wheat  to  the  phiintiff,  and  in  the  loss  by  him  of 
lajge  gains  and  profits  in  the  sale  thereo£ 

For  these  reasons  I  am  in  favor  of  the  affirmance  of  the  judgment. 

Mabtih,  J.,  delivered  an  opinion  in  which, — after  saying  that  the  case 
showed  a  conversion  on  Jalj  13,  and  also  a  disobedience  by  defendants  of 
plalntiff*s  orders,  and  the  action  was  maintainable  for  a  conversion  or 
a  breach  of  duty ;  and  that  for  snch  breach  of  duty  an  action  ex  con- 
tractu or  ex  delieto,  conld  be  maintained, — ^he  laid  down  the  rnle  that  in 
an  action  for  the  conversion  of  property,  the  damages  were  the  value  of 
the  article  at  the  time  and  place  of  conversion,  adding,  according  to 
modem  aathorlties,  the  interest  upon  such  value,  from  the  time  of  con- 
version to  the  time  of  trial.  He  cited  the  following  cases  as  adhering 
strictly  to  this  rale :  Hallett  o.  Novion,  14  Johns.  273 ;  Kennedy  v.  Strong, 
Id.  128;  IHllenback  d.  Jerome,  7  Cow.  294;  Baker  «.  Wheeler,  8  Wend. 
505 ;  Stevens  v.  Low,  2  EiU,  132 ;  and  Brizsee  «.  Maybee,  21  Wend.  144. 

He  then  traced  the  origin  of  the  practice  of  allowing  for  increased 
value  up  to  the  time  of  trial,  for  chattels  not  having  a  fixed  or  determi- 
nate value,  particularly  in  actions  on  promises  payable  in  chattels,  to  the 
cases  of  Clark  d.  Pinney,  7  Cow.  681 ;  Cortelyou  «.  Lansing,  2  Cai.  Ca. 
200 ;  West  «.  Wentworth,  3  Cow,  82 ;  Commercial  Bank  of  Buffalo  o. 
Kortwright,  22  WeJtd.  348 ;  followed  in  Nelson  v.  Mathews,  24  Barb,  295. 
The  authorities  cited  in  those  cases,  and  in  Suydam  v.  Jenkins,  3  Sandf. 
614,  he  reviewed,  and  pronounced  the  rule  laid  down  in  West  v.  Went- 
worth,  and  Clark  «.  Pinney  unsound,  and  unsupported  by  the  authori- 
ties. He  then  reviewed  additional  cases  relied  on  for  allowing,  in  tro- 
ver, the  highest  price  to  the  commencement  of  suit  or  the  time  of  trial 
(including  Mercer  o.  Jones,  3  Cam^.  477 ;  Greening  «.  Wilkinson,  1 
Carr.  <fe  P.  625 ;  Baker  o.  Wheeler,  8  Wend.  505  ;  Andrews  v.  Dorant,  18 
J^.  F.  496 ;  Dana  v.  Fiedler,  12  Id.  40 ;  Whitten  o.  Fuller,  2  TFl  Blacke. 
902) ;  and  concluded  that  the  fluctuating  rule  was  unjust  and  dangerous, 
and, — though  there  was  sometimes  difficulty  in  ascertaining  the  time  of 
conversion,  and  the  plaintiff  might  often  determine  it  by  a  demand, — 
yet  when  determined,  the  rule  should  be  inflexible  to  estimate  the  danuk- 
gcs  as  of  that  day.  He  was  therefore  of  opinion  that  the  true  rule  of 
damages  was,  the  value  of  the  wheat,  at  the  time  it  would  have  arrived 
in  New  York,  had  it  been  shipped,  less  the  amount  plaintiff  received ; 
and  that  the  judgment  should  be  reversed. 

Balcom,  J.,  delivered  an  opinion  in  which,  after  saying  that  the  offer. 
in  so  far  as  it  gave  Noye  the  privilege  of  taking  the  wheat  on  July  13, 
was  contrary  to  plaintiff's  instructions,  and  defendants'  sale  on  that  day 
unauthorized  and  not  binding  on  plaintiff,  cited  the  following  cases, 
beside  others  above  mentioned ;  Blot  v.  Boiceau,  3  N.  7.  78 ;  Baldwin  v. 
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This  embraces  essentially  a  cause  of  action  in  case  and  in 
trover,  and  entitles  the  plaintiff  to  the  damages  recorerable  in 
those  actions.  I  am  not  aware  that,  in  the  absence  of  firaad  or 
misrepresentation,  or  willfnl  misconduct,  there  is  any  differ- 
ence in  the  rale  of  damages  applicable  to  this  case,  whether 
the  action  be  for  a  breach  of  contract  or  for  a  violation  of 
duty ;  and  I  agree  with  one  of  the  judges  who  delivered  opinions 
on  the  former  argument,*  and  with  the  superior  court  of  New 
York,  in  Suydam  r.  Jenkins,  3  Sandf.  614,  that  there  should 
be  none.  The  question  is  one  of  complete  indemnity  to  the 
party  injured.  It  is  not  stated  in  terms,  and  perhaps  not  in 
effect,  that  the  sale  by  the  defendants  WBafrauduleni  or  in  bad 
faith  ;  and,  therefore,  no  damages,  founded  specially  on  that 
ground,  ought  to  be  recovered.  But  it  is  stated  that  the  sale 
was  without  authority  and  in  violation  of  instructions,  and, 
therefore,  every  damage  consequent  upon  such  a  sale  should 
be  allowed.    It  is  not  stated  that  the  instructions  to  ship  to 

Harvey,  ArUh,  %\A ;  King  «.  Leith,  2  T,  H,  141 ;  King  «.  Orser,  4  Duer, 
481  ;  WUaon  v.  Conine,  2  Johns,  280 ;  Day  9.  Perkins,  2  Sandf.  CJlZS^x 
Smith  V.  Qriffith,  3  EiU,  833 ;  Barrow  «.  Paxton,  6  John$,  258 ;  Martin  o. 
Morgan,  2  Martin  [La.l  256 ;  Shepherd  «.  Johnson,  2  Eatt,  211 ;  Brown 
t.  Sax,  7  C<yw.  95 ;  Babcock  v.  QUI,  10  Johns.  287 ;  Betts  «.  Lee.  5  id  348  ; 
Curtis  9.  Groat»  6  Id.  168 ;  Silnbary  «.  McCoon,  4  Den.  832 ;  Rice  «.  Hol- 
lenbeck,  19  Barb.  664 ;  Walther  v.  Wetmore,  1  E.  D.  Smith,  7 ;  Wilson  «. 
Little,  1  Sandf.  851 ;  S.  C,  2  ^.  F.  443 ;  Arnold  t.  Suffolk  Bank,  27 
Barb.  424 ;  Fisher  v.  Prince,  3  Burr.  1868 ;  Clowes  o.  Hawley,  12  Jd^ns. 
484 ;  Cunningham  v.  Bell,  5  Mas.  161 ;  Frothingham  v.  Eycrton,  12  ^.  H. 
289 ;  Riciimond  v.  Bronson,  5  Ben.  55 ;  Hargous  v.  Ablon,  5  SiU,  472;  S. 
C,  8  Den.  406 ;  Shannon  v.  Comstock,  21  Wend.  457 ;  Blanchard  9.  BUj, 
M.  342 ;  Pinney  «.  Gleason,  5  M.  898 ;  Rockwell «.  Rockwell,  4  WU,  164 ; 
and  concluded  that  to  limit  the  damages  to  the  ralue  at  the  time  of  the 
conversion,  would  often  giro  plaintiff  less  than  the  actual  damages  he 
had  sustained,  and  on  the  other  hand,  defendants  having  acted  in  good 
faith,  could  not  Justly  be  *held  for  the  highest  pxiee  reached  in  four 
months ;  and  that  the  just  xule  was  that  the  owner  should  never  receive 
of  the  factor  who  has  wrdngfnlljr  sold,  more  than  the  direct  and  certain 
damages  the  owner  sustained,  except  in  the  cause  of  fraud  or  bad  faith. 
That  it  would  not  do  to  allow  the  highest  price  even  within  a  reasonable 
time  for  a  sale  after  arrival  in  New  York,  for  this  would  introduce  spec- 
ulative damages.  He  likened  the  defendant's  obligation  to  that  of 
mon  carriers ;  and  was  therefore  for  reversal. 

*  Opinion  of  Dbkio,  Ch.  J.,  p.  161,  <Ao9e. 
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New  York  were  wijkh  a  view  to  the  immedicUe  sale  of  the 
wheat  on  its  arriyal  at  New  York,  and,  tfaerefere,  the  plaintiff 
should  not  he  limited  to  the  price  of  the  wheat  immediately 
after  it  wonld  have  arrived  in  New  York,  if  forwarded  accord- 
ing to  the  plaintiffs  instructions.  But  it  is  stated,  inferenti- 
ally  at  leas^  that  the  order  to  ship  to  New  York  was  with  a 
Tiew  to  an  ultimate  sale  there,  inasmuch  as  it  is  stated  that,  by 
the  act  of  the  defendants,  the  plaintiff  lost  large  gains  and 
profits  in  the  sale  of  the  wheat ;  and  hence  Vfe  may,  perhaps, 
safely  infer  that  the  object  of  the  plaintiff  was  eyentuaUy  to 
make  sale  of  the  wheat  Perhaps,  if  this  would  luTolre  a  more 
restricted  rule  of  damages  than  would  otherwise  obtain,  the 
plaintiff  is  not  limited  to  it»  inasmuch  as  there  is  in  the  com- 
plaint substantially  an  allegation  of  an  illegal  conversion  of 
the  property  by  the  defendants,  entitling  the  plaintiff  to  such 
damages  as  belong  to  such  a  cause  of  action. 

The  causes  of  action  in  the  complaint  were  sustained  by  the 
evidence.  There  was  a  plain  violation  of  instructions  by  the 
defendants,  though  probably  not  in  bad  faith,  and  a  sale  by 
them  at  Buffalo  or  Tonawanda  at  a  date  when  they  were  ex- 
pressly ordered  to  ship  to  New  York.  This  was  a  clear  breach 
of  duty^  and,  in  effect,  a  conversion  of  the  property ;  and  the 
question  returns,  what  damages  was  the  plaintiff  entitled  to 
recover  ? 

If  the  plaintiff's  orders  had  been  obeyed,  he  would  have  re- 
tained his  property,  and  might,  if  he  had  so  chosen,  have  kept 
the  same  up  to  the  time  of  the  trial,  when  a  recovery  for  the 
value  tbeneof  would,  in  effect,  and  by  operation  of  law,  have 
transferred  the  title  thereto  to  the  defendants;  or  he  might 
have  elected  his  own  time  and  place  for  the  sale  thereof.  Oi 
both  of  these  rights  he  was  deprived  by  the  act  of  the  defend- 
ants ;  and  the  defendants  must  make  the  plaintiff  good. 
There  is  nothing  in  the  case  or  in  the  evidence  by  which  we  can 
precisely  ascertain  what  the  plaintiff  would  have  done  with  the 
prepay  if  he  had  retained  it ;  and  this  presents  one  of  the 
chief  difficulties  in  ascertaining,  in  point  of  fact,  the  damages 
which  the  plaintiff  has  sustained.  If  he  designed  an  immedi- 
ate sale  thereof,  on  its  arhval  in  New  York,  the  price  at  wliicJi 
be  could  have  sold  it  at  that  time,  as  compared  with  the  price 
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which  the  defendants  got  for  it,  and  which,  from  a  stipnlation 
in  the  case,  we  are  authorized  to  infer,  has  been  paid  oyer  to 
the  plaintiff,  would  show  the  loss  sustained  by  him.  But,  as 
before  stated,  neither  the  allegations  in  the  complaint  nor  the 
evidence  in  the  case  disclose  anj  clear  proof  of  an  intent  to 
make  an  immediate  sale;  and  I  think,  as  well  under  well-set- 
tled rules  of  law  as  hj^  the  reason  and  spirit  of  the  case,  plain- 
tiff ought  not  to  be  limited  to  such  damages.  He  may  be  sup- 
posed to  haye  been  reasonably  conyersant  with  the  market  and 
with  the  prospects  of  a  rise  in  price,  and  to  haye  anticipated, 
to  some  extent,  the  results  as  to  such  rise,  which  subsequent 
eyents  yerified.  What  precisely  he  would  haye  done  is,  as 
before  stated,  a  question  of  difficult  solution.  If,  at  some  sub- 
sequent time  within  a  reasonable  period  after  the  conversion, 
he  had  notified  the  defendants  of  his  election  to  adopt  the 
price  at  that  period,  I  think  that  would  have  fixed  a  reason- 
able and  lawful  standard  for  the  estimate  of  damages.  It 
would  haye  been  saying,  in  substance,  I  elect  to  consider  the 
property  as  mine  up  to  this  period ;  I  now  elect  to  make  sale  of 
it,  and  I  hold  you  responsible  for  the  present  value  of  the  prop- 
erty. But  no  such  course  was  taken.  No  notice  was  ever 
given,  otherwise  than  such  as  is  to  be  inferred  from  the  com- 
mencement of  the  suit  No  suit  was  commenced  until  years 
afterwards ;  and  it  is  now  claimed  to  be  the  legal  rule  that  the 
aggrieved  party  may  make  price  at  any  time  after  the  conver- 
sion and  before  the  trial  of  the  cause,  or,  at  least,  that  he  may 
do  so  provided  the  suit  is  commenced  within  a  reasonable  time 
after  the  conversion.  This  was  the  rule  adopted  at  the  trial, 
with  this  qualification,  that  the  price  at  the  commencement 
of  a  suit,  commenced  within  a  reasonable  time  after  the  con- 
version, instead  of  the  price  at  the  time  of  the  trial,  furnished 
the  criterion  for  estimating  the  damages. 

In  the  absence  of  any  definite  means  for  ascertaining  the 
period  when  the  owner  of  the  property  would  have  disposed  of 
it,  we  are  necessarily  more  or  less  in  the  dark  as  to  the  amount 
of  injury  which  he  has  sustained  by  the  illegal  act  of  the  de- 
fendants, and  are  driven  to  resort  more  or  less  to  conjecture,  or 
to  fix  upon  some  arbitrary  period  for  determining  the  price  of 
the  property.    It  is  obviously  a  rule  of  doubtful  justice  to  give 
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to  the  plaintiff  the  whole  period  until  the  statute  of  limita- 
tions would  attach  for  the  commencement  of  his  action,  and 
the  whole  period  intervening  between  the  conversion  and  the 
trial  to  select  his  standard  of  price,  without  ever  having  given  no- 
tice of  his  intention  to  adopt  the  price  of  any  particular  period. 
A  much  more  just  and  equitable  rule,  independent  of  adjudi- 
cations upon  this  question,  would  seem  to  be,  to  allow  the 
plaintiff  some  reasonable  period  within  the  statute  of  limita- 
tions for  fixing  the  price  of  the  property,  provided  he  notifies 
the  adverse  party  at  the  time  of  such  act  on  his  part ;  bat 
never  to  allow  him  unlimited  liberty  of  selection  as  to  the 
price  of  which  he  will  avail  himself  at  the  trial  of  the  cause. 
If  he  does  not  make  and  notify  hli  election  of  time,  then  to 
fix  the  time  by  the  day  of  commencing  the  action,  provided 
the  action  be  commenced  within  a  reasonable  time  after  the  con- 
version. This  is  an  election  to  hold  the  defendant  liable  for  the 
conversion,  and  in  effect  to  treat  the  property  as  his.  The 
time  of  the  trial  and  verdict  is,  it  is  true,  the  time  of  the  ac- 
tual transfer  of  the  property  to  the  defendant  by  operation  of 
law,  or,  rather,  the  payment  or  collection  of  the  sum  recovered 
completes  and  perfects  the  legal  transfer  to  the  defendant. 
But  the  commencement  of  the  suit  is  the  election  to  hold  the 
defendant  liable  from  and  after  that  date,  for  the  value  of  the 
property.  Thus,  as  it  appears  to  me,  is  justice  done  to  both 
parties.  '  The  defendant,  by  converting  the  property,  becomes 
liable  for  its  value.  If  the  plaintiff  elects  to  take  its  value  as 
of  that  date,  the  defendant  has  had  the  benefit  of  that  precise 
sum.  If  the  plaintiff  at  any  time  makes  price,  and  notifies 
the  defendant,  whether  it  be  by  a  specific  notice  before  the 
commencement  of  the  suit,  or  by  the  actual  commencement 
of  the  action,  the  defendant  can  go  into  the  market  and  sell 
the  property  of  the  plaintiff  which  he  has  theretofore  converted 
to  his  use  and  realize  it«  market  value,  or,  if  he  has  dispo33d  of 
it,  sell  the  property  which,  at  the  time  of  the  illegal  conver- 
sion, if  he  wishes  to  protect  himself  from  loss,  he  is  legally 
bound  to  provide  himself  with  as  a  substitute  for  it,  to  meet 
the  plaintiff's  demands.  Thus  the  defendant  can  substantially 
indemnify  himself  against  loss;  and  if  he  fails  to  take  meac- 
nres  to  do  it,  is  justly  responsible  in  damages  for  hi»  unwar- 
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ranted  aggression  upon  the  rights  of  the  plaintiff.  This  seen^i 
to  me  the  just  and  equitable  rule. 

It  is  not|  however,  perhaps  quite  the  rule  which  has  obtained 
in  the  law  for  settling  the  question  of  damages  in  the  case  of 
an  illegal  conversion  of  property.  I  think  that  rule  is  too  well 
settled  now  to  be  shaken,  whatever  we  may  think  of  its  intrin- 
sic justice  and  propriety ;  and  there  are  strong  reasons  to  be 
urged  in  its  favor  in  these  respects.  The  defendants'  counsd 
wish  to  unsettle  it;  but  it  is  better  to  abide  by  a  rule  of  law 
that  is  firmly  established  in  repeated  adjudications  of  tte 
courts,  than  to  have  a  fluctuating  rule  which  is  constantly 
varying  according  to  the  caprice  or  the  fallible  judgment  of 
judges  or  juries. 

I  think  the  rule  of  damages  applicable  to  cases  of  this  de- 
scription is  reasonably  well  settled  to  be  as  liberal  as  this  in 
favor  of  the  plaintiff,  to  wit :  to  allow  to  the  plaintiff  the  highest 
price  for  the  property  prevailing  between  the  time  of  conver- 
sion and  a  reasonable  time  afterwards  for  the  commencement 
of  the  action.  Some  of  the  cases  carry  the  period  up  to  the 
time  of  trial  of  a  suit  commenced  within  a  reasonable  time ;  and 
as  between  these  two  periods — the  time  of  commencing  the  suit, 
and  that  of  tria1-r-the  rule  is  somewhat  fluctuating.  What 
Ihis  reasonable  time  shall  be,  has  never  been  definitelv  settled, 
and  may,  perhaps,  fluctuate  to  some  extent  according  to  the 
circumstances  of  the  particular  case.  In  the  ease  at  bar,  it  was 
held  to  be  four  months  after  the  conversion,  which  terminated 
before  the  close  of  navigation  in  that  year;  which  latter  cir- 
cumstance might  perhaps  be  supposed  to  have  some  probable 
influence  in  raising  the  market  price  of  the  property  in  New 
York,  and  therefore  as  not  unlikely  to  induce  the  plaintiff  to 
retain  the  property  until  that  time.  I  think  the  adjudications 
allow  at  least  so  much  latitude  in  cases  similarly  circumstanced. 
For  reasons  before  stated,  the  limit  of  lime  is  necessarily  to 
some  extent  arbitrary,  for  the  want  of  available  means  to  deter- 
mine when  the  plaintiff  would  have  sold  his  property,  and,  by 
consequence,  the  damages  he  has  sustained.  But  it  has  been 
supposed,  and  I  think  reasonably,  that  a  lil>eral  allowance  of 
time  should  be  made  in  favor  of  the  plamtiff  and  against 
the  defendant,  inasmuch  as  the  latter  is  the  defaulting  party. 
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It  has  been  held  in  cases  where  damages  are  sought  for  the 
breach  of  a  contract  for  the  sale  of  personal  property,  wholly 
execntory  on  both  sides,  that  the  tmo  rule  of  damages  is  the 
difference  between  the  purchase  price  named  in  the  contract 
and  the  price  of  the  property  at  the  time  fixed  for  perform- 
ance ;  that,  as  nothing  had  been  paid  upon  the  property,  if 
the  plaintiff  still  wished  to  obtain  the  property,  he  could  go 
into  the  market  and  procure  it  with  the  sum  named  in  the  con- 
tracty  with  the  addition  of  its  rise  in  value,  or,  if  he  chose 
simply  to  pocket  the  damages,  he  could  do  so  by  receiTing  a 
sum  equal  to  the  difference  in  value  between  the  two  periods, 
and  thus  obtain  complete  indemnity. 

But  that,  where  the  executory  contract  had  been  performed 
on  the  part  of  the  plaintiff  by  the  payment  of  the  price,  and  was 
broken  by  the  defendant  by  the  non-delivery  of  the  property, 
the  true  rule  of  damages  was  to  allow  to  the  plaintiff  the  highest 
market  price  intervening  between  the  time  of  conversion  and 
the  time  of  the  commencement  of  the  action,  or  of  the  trial 
when  the  action  was  commenced  within  a  reasonable  time 
alter  the  conversion,  upon  the  principle  that  it  might  be  in- 
convenient or  impossible  and  was  unjust  to  require  the  plain- 
tiff, in  order  to  procure  a  similiur  article  to  that  illegally  con- 
verted, to  pay  the  contract  price  a  second  time,  with  the  added 
value  prevailing  at  the  period  of  performance ;  and  that  it  was 
more  equitable  to  hold  the  defendant  responsible  for  the  fluc- 
tuations of  the  market,  so  long  as  he  continued  to  deprive  the 
plaintiff  of  the  article  purchased,  up  to  the  period  when,  by 
operation  of  law  and  the  effect  of  a  verdict,  the  title  was  trans- 
ferred from  the  plaintiff  to  the  defendant 

It  IS  further  stated^  in  one  of  the  opinions  delivered  in  this 
case  at  a  former  term  of  this  court, "^  that  the  present  case  is 
in  principle  analogous  to  that  of  an  executory  contract  for  the 
purchase  of  the  property,  where  the  purchase  money  is  pre- 
paid, inasmuch  as  the  plaintiff,  owning  the  property,  has  paid 
its  price  and  acquired  an  absolute  title  to  it,  and  cannot  with 
justice  be  called  upon  to  advance  again  the  purchase  money  to 
buy  a  similar  article.  I  concur  in  this  reasoning,  and  think 
the  same  principle  governs  both  cases.    The  plaintiff  has,  in 

*  Opinion  of  DsMio,  Ch.  J.,  p.  162,  note,  above. 
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eflTect,  advanced  the  price  of  the  article ;  he  has  done  more ; 
he  has  become  its  absolute  owner.  He  is  not  to  be  required  to 
purchase  similar  property  anew,  for  he  may  not  be  in  a  condi- 
tion to  do  so,  and  he  has  lost  his  property,  not  by  any  f£*ult  of 
his  own,  but  by  an  unjustifiable  appropriation  of  it  by  another 
party.  On  the  other  hand,  his  adversary  has;  without  legal 
right,  possessed  himself  of  another's  property,  and  placed  him- 
self in  a  situation  where  he  may  possibly  realize  large  gains 
from  property  thus  arbitrarily  acquired. 

The  difficulty  lies  in  fixing  the  precise  period  when  the  value 
of  the  property  should  be  estimated.  I  think  it  must,  in  all 
cases,  be  a  reisonable  time  after  the  conversion.  Even  if  the 
evidence  is  satisfactory  that  the  plaintiff  intended  to  retain 
the  property,  I  do  not  think  he  should  be  permitted  to  roam 
through  the  entire  period  between  the  conversion  and  the  time 
when  the  statute  of  limitations  would  attach,  for  the  purpose 
of  discovering  the  highest  price  at  which  the  property  sold  in 
market.  This  gives  to  the  transaction  the  color  of  a  mere 
speculation,  and  not  of  a  just  ascertainment  of  damages  actu- 
ally sustained,  The  plaintiff  might  repossess  himself  of  the 
article  lost,  if  not  restored  to  him  by  the  act  of  the  offending 
party  within  a  reasonable  time  after  he  has  been  deprived  of 
it,  and  this  would  make  him  good.  The  defendant,  in  default 
of  a  restoration  of  the  property  or  an  article  of  similar  quality, 
should  be  held  to  answer  for  its  value  within  a  reasonable 
period.  To  compel  him  to  respond  for  a  succession  of  years 
for  fluctuations  in  value,  would  seem  unjust  and  oppressive. 

Where  the  party,  as  in  this  case,  holds  the  property  for  the 
purpose  of  traflUc  and  sale,  a  reasonable  period,  according  to 
the  course  of  trade,  should  be  allowed  for  the  purpose  of 
making  such  sale.  If  it  be  clear  upon  the  evidence  that  an 
immediate  or  speedy  sale  were  contemplated,  I  think  such  a  fact 
would  contract  the  limits  of  this  reasonable  period.  If  it  were 
clear  that  months  were  expected  to  intervene  before  a  sale 
should  take  place,  I  see  no  objection  to  extending  this  reason- 
able period  to  a  similar  length.  If  the  evidence  reflected  no 
light  on  the  subject,  then  a  reasonable  period  would  probably 
l)e-  a  question  of  law,  or,  if  sorce  evidence  were  introduced, 
might  be  a  mixed  question  of  law  and  fact 
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I  am  unable  to  see  that,  on  this  question  of  reasonable  tim?, 

}^G  judge  at  the  circuit  committed  any  error  which  the  facta 

'^  the  case  enable  us  to  pronounce  such,  or  ol  which  the  de- 

leiidant  is  in  a  situation  to  avail  himself.     The  judge  charged 

"■"Or  held,  for  the  trial  was  before  the  judge  without  a  jury — 

that  the  measure  of  damages  was  the  diflTerence  in  price  of  the 

^heat  at   the  time  of  the  conversion  and  a  reasonable  time 

afterwards  within  which  to  commence  the  action;  and  in  the 

hght  of  ^what  has  been  already  said,  I  think  the  rule  of  law  is 

therein  well  expressed.      He  further  held  that  such  reasonable 

penod  \ras  four  months  after  the  time  when  the  wheat,  if  duly 

forwarded,  would  have  reached  its  destination  in  the  city  ot 

^ew  Yorlc.     This  is  supposed  to  have  been  error.     By  what 

legal  rule  are  we  entitled  to  pronounce  this  to  be  error  ?    What 

18  mere  ixi  the  evidence  to  show  that  this  was  an  unreasonable 

time  .        ^I^e  party  alleging  error  must  show  it — the  presump- 

0^    Deii^g  in  favor  of  the  correctness  of  the  ruling.    Is  it 

c  iraed.    that  the  reasonableness  of  the  time  depended  on  the 

circnuistances  of  the  case,  and  was  a  question  of  fact  ?    Then 

®   judge  has  found  the  fact  against  the  defendants,  and  they 

5^**>ediless.    No  request  was  made  to  find  any  specific  time 

.,    ^^  ^^asonable  time,  nor  objection  made  to  the  decision  of 

.       ^^^Btion  of  reasonable  time  as  a  question  of  fact  by  the 

J    €^  So  far  as  there  was  a  question  of  fact  involved  in  it    An 

.  *  4*^^0x1  was  taken,  it  is  true,  to  the  determination  of  the 

t'<)     ^*  *liat  November  29  was  a  proper  date  to  make  the  valua- 

^       ^^  the  wheat;  but  there  is  no  evidence  te  show  that  that 

"^aa  unreasonable,  and,  therefore,  the  only  question  pre- 

..     ^  ^  ^°®  ^^  '*^»  whether  the  defendant  was  liable  to  have 

hlo  S^**^8^8  estimated  by  the  price  of  the  wheat  at  a  reasona- 

•j  T^^*^^  after  the  conversion. 

*^ave  not  thought  it  necessary,  after  the  copious  citations 

.  .^^arching  analysis  of  adjudicated  cases  contained  in  the 

ov^niotxQ  delivered  on  the  former  argument  of  this  cause,  to  re- 

icr  to  them  again  or  discuss  them  in  detail.    I  have  referred  to 

i"^  ptinciples  which  are  involved  in  them,  and  also  to  those 

Vfb^ih  pertain  to  an  equitable  view  of  the  subject.    The  result 

ol'Dfxj  reflections  and  examination  of  the  cases  is,  that  the  rule 
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laid  down  at  the  trial  is  sustained  by  the  course  of  decision  on 
this  vexed  question. 

I  am  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Dekio,  Gh.  J.^  Davies,  Wbighx,  H.  R  Seldbx  and  Ik- 
OBAHAH,  JJ.^  concurred ;  Mullin,  J.,  dissented. 


Judgment  affirmed,  with  costs. 


SEACOED  V.  MORGAN- 

December,  1867. 

Upon  an  andertaking  on  an  appeal  taken  bj  two  appellants,  that "  if 
the  Bald  judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the 
eaid  appellants  will  pay  the  amount,"  the  sureties  are  liable  if  the 
judgment  is  affirmed  against  one  appellant,  though  ref)er$ed  as  to  the 
other. 

Franklin  B.  Seacord  sued  Caleb  Morgan  and  John  Warren 
on  an  undertaking  which  defendants  gave^  to  effect  an  appeal  in 
a  previous  action  brought  by  plaintiff  against  Nicholas  and 
Leonard  P.  Miller.  The  two  Millers  were  sued  as  maker  and 
indorser  of  a  note,  and  after  judgment  against  both^  they  ap- 
pealed. To  render  the  appeal  efiectual  (under  Code  of  Pro.  § 
33«^)  the  present  defendants  united  in  an  undertaking  bind- 
ing themselves  that  '^  if  the  said  judgment  so  appealed  from,  or 
any  part  thereof,  be  affirmed,  the  said  appellants  will  pay  the 
amount  directed  to  be  paid  by  said  judgment,  or  the  part  of 
such  amount  as  to  which  the  said  judgment  shall  be  affirmed, 
if  it  be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  said  appellants  on  the  said  appeal." 

Upon  such  appeal,  this  court  affirmed  the  judgment  against 
Nicholas  Miller,  the  maker,  and  reversed  it  as  against  Leonard, 
the  indorser,  and  judgment  was  rendered  in  his  favor.  Seacord 
V.  Miller,  13  JV.  Y.  55. 

The  plaintiflb  now  sued  on  said  undertaking,  and  averred  that 
the  judgment  was  affirmed  as  to  Nicholas  Miller,  with  costs, 
and  reversed  as  to  Leonard  P. ;  that  judgment  hod  been  -perfected 
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in  the  supreme  conrty  upon  the  judgment  of  the  court  of 
appeals,  and  an  execution  had  been  istsued  against  the  property 
of  Nicholas,  and  that  the  same  had  been  duly  demanded  of  said 
Nicholas,  and  that  the  defendants  had  notice  thereof 
The  referee  gave  judgment  for  plaintiff 

The  supreme  courts  at  general  term,  afSrmed  judgment  for 
plaintiff,*  and  defendants  appealed. 

Wnu  ff.  Taggardj  for  defendant,  appellant ;— Cited  Shearman 
V.  N.  T.  Central  Mills,  11  Him.  Pr.  271 ;  Moore  v.  Paine,  12 
Wend.  126 ;  Gates  v.  McKee,  13  N.  Y.  (3  Kern.)  237 ;  Bigelow 
V.  Benton,  14  Barb.  123, 128 ;  Drummond  v.  Husson,  14  N.  T. 
(4  Kern.)  60,  62 ;  Cheesborough  v.  Agate,  7  Abb.  Pr.  32 ;  S.  C, 
26  Barb.  603 ;  Barnard  v.  Viele,  21  Wend.  88 ;  Poppenhusen  v. 
Seeley,  41  Barb.  452 ;  Sheldon  v.  Quinlen,  5  Hill,  441;  Moul- 
ton  V.  Norton,  5  Barb.  286 ;  Van  Schoonhoven  v.  Comstock,  1 
Den.  655 ;  Cruikshank  v.  Gardner,  2  Hill,  323,  334 ;  Farrcll  v. 
Calkins,  10  Barb.  340 ;  Code  1849,  §  330 ;  altering  Code  1848, 
§  278;  (Jardner  v.  Barney,  24  How.  Pr.  467;  Union  Rubber 
Co.  V.  Babcock,  1  Abb.  Pr.  262 ;  S.  C,  4  Duer,  620 ;  Chautau- 
qua Bank  v.  White,  23  H.  Y.  350. 

Samuel  E.  Lyon,  for  plaintiff,  respondent ; — Cited  Slack  v. 
Heath,  1  Abb.  Pr.  339 ;  S.  C,  4  K.  D.  Smith,  95 ;  Centrul 
Ins.  Co.  V.  Moriarty,  10  How.  Pr.  344 ;  17  Id.  394. 

By  the  Court.— Davies,  Ch.  J.  [After  stating  the  facts.]— 
The  only  question  of  a  serious  nature  urged  upon  us  for  a  re- 
versal of  this  judgment  is,  that,  as  it  appears  afiSrmatiyely  that 
the  judgment  appealed  from  was  against  two  defendants,  and 
as  it  was  affirmed  only  as  to  one  defendant,  and  reversed  as  to 
the  other,  the  event  or  contingency  upon  which  these  defend- 
ants agreed  and  undertook  to  pay  the  judgment  appealed 
from  has  never  happened.  They  undertook  that,  if  the  judg*^ 
tnent  so  appealed  from  be  affirmed,  then  the  appellants  would 
pay  the  amount  directed  to  be  paid  by  the  said  judgment,  and 
all  damages  which  might  be  awarded  against  the  said  appel- 

*  See  17  Haw.  Pr.  394 ;  24  Id.  407. 
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lants  on  the  said  appeal  The  defendants  contend  that  the 
judgment  so  appealed  from  has  not  been  afBrmed.  There  is 
some  plansibilityy  it  must  be  confessed,  in  this  position^  and  it 
has  been  sustained  by  a  yery  ingenious  and  able  argument  by 
the  counsel  for  the  appellants.  And,  were  it  an  open  question 
in  this  court,  it  would  be  proper  to  proceed  with  the  discussion 
of  the  yiews  suggested* 

But,  as  we  understand  it,  the  precise  question  now  presented 
was  considered  and  passed  upon  by  this  court  in  the  case  of 
Gardner  v.  Barney,  decided  here  in  December,  1863,  not  re- 
ported. That  was  an  action  upon  an  undertaking  giyen  by 
the  defendants  on  an  appeal  from  a  judgment  of  the  special 
term  to  the  general  term  of  the  supreme  court,  taken  by  the 
defendants  Ogden  and  Smith.  The  judgment  of  the  special 
term  was  against  both  defendants,  and  the  appeal  was  from 
that  judgment,  by  them,  to  the  general  term,  and  the  under- 
taking similar  in  form  to  that  giyen  by  these  defendants.  The 
general  term  of  the  third  district  reyersed  the  judgment,  and 
ordered  a  new  trial.  From  this  order  the  plaintiff,  Gardner, 
appealed  to  this  court,  and  this  court  reyersed  the  order  of  the 
general  term,  granting  a  new  trial,  so  far  as  it  related  to  the 
defendant.  Smith,  and  affirmed  the  judgment  of  the  special 
term  as  to  him,  with  costs.  It  also  affirmed  the  order  grant- 
ing a  new  trial  as  to  the  defendant,  Ogden,  and  gaye  judgment 
in  his  fayor  against  the  plaintiff,  with  costs.  Gardner  v.  Og- 
den, 22  JV:  F.  327. 

The  action  in  this  court,  aboye  referred  to,  against  Barney 
and  Butler,  was  upon  the  undertaking  giyen  on  the  appeal 
taken  by  Ogden  and  Smith  from  the  judgment  against  them 
at  special  term  to  the  general  term ;  and  the  question,  as  stated 
by  Denio,  Ch.  J.,  in  the  opinion  of  this  court,  was  whether 
the  affirmance  of  the  judgment  as  to  one  of  the  defendants, 
who  were  together  adjudged  to  pay  a  sum  of  money  in  the 
original  action,  rendered  the  defendants  liable  as  sureties  upon 
the  undertaking. 

That  question  is  yery  carefully  and  fully  discussed  by  the 
learned  chief  judge.  And  as  his  yiews  upon  this  point  haye 
neyer  been  reported,  and  are  so  conclusiye  upon  the  point  un- 
der discussion,  and  receiyed  on  that  occasion  the  approyal  of 
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this  court,  it  is  not  deemed  inappropriate  to  qnote  them. 
Nothing  farther  need  be  added  upon  the  subject. 

Judge  Denio  said :  ^'  The  expressions  of  the  undertaking, 
which  provide  for  the  case  of  an  affirmance  only  in  part,  appear 
to  haye  reference  primarily  to  the  amount,  and  not  to  the  num- 
ber of  persons  charged.  The  language  is,  *  that  the  appellants, 
in  the  case  of  a  partial  affirmance,  will  pay  the  amount  direct- 
ed to  be  paid  by  the  judgment,  or  the  part  of  such  amount^  as 
to  which  it  shall  be  affirmed,  if  it  be  affirmed  only  in  part* 
But  independently  of  these  words,  I  am  still  of  opinion  that 
this  judgment  has  been  affirmed  according  to  the  general  sense 
of  the  instrument 

^  The  decision  that  the  plaintiff  is  entitled  to  the  amount  of 
money  adjudged  to  him  by  the  special  term,  is  sustained,  and 
the  position  is  upheld  that  he  is  entitled  to  recoTer  it  in  the  ac- 
tion. It  was  a  case  in  which  several  damages  might  be  given, 
against  one  of  the  defendants,  though  the  other  should  be  ac- 
quitted. This  is  established  by  a  judgment  affirming  the 
recovery  as  to  Smith  alone.  The  judgment  of  the  special  term 
has  therefore  been  affirmed,  with  a  variation,  however,  in  this, 
that  the  recovery  is  to  be  satisfied  by  one  and  not  by  both  of 
the  defendants.  It  is  not  necessary  to  depart  from  the  lan- 
guage of  the  mstrument  in  order  to  charge  the  sureties.  They 
are  liable  according  to  the  terms  of  their  undertaking.  There 
has  been  an  affirmance  of  the  judgment  appealed  from.  An 
equitable  construction  cannot  be  resorted  to  for  the  purpose  of 
charging  sureties.  But  if  the  case  is  within  the  letter  of  their 
contract,  they  are  liable,  unless  there  is  something  in  the  spirit 
and  intention  of  the  instrument,  or  of  the  law  under  which 
it  is  given,  which  exonerates  them.  The  object  of  the  under- 
taking is  to  procure  an  absolute  stay  of  execution,  and  of  all 
proceedings  on  the  judgment,  and  such  is  its  effect  (§§  335, 
339.)  The  motive  for  requiring  the  undertaking,  was  to  se- 
cure to  the  plaintiff  the  fruits  of  the  recovery,  in  case  it  should 
be  determined  that  the  allegations  of  error  were  unfounded 
As  the  plaintiff  is,  by  the  stay  of  execution,  deprived  of  the 
immediate  resort  to  the  property  of  the  judgment  debtor,  which 
the  law  would  otherwise  give  him,  and  as  his  title  to  the  amount 
adjudged  in  his  favor  is  prima  facte  established,  it  was  the  pol- 
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icy  of  the  law  that  he  should  have  security  to  indemnify  him  * 
against  the  possible  contingency  of  the  delay.  The  law  as- 
sumes th6  judgment  to  be  such  presumptive  evidence  of  his 
righty  that  it  will  not  subject  him  to  the  hazard  arising  from 
the  delay  of  further  litigation,  without  an  indemnity  against 
any  loss  which  he  might  thereby  incur.  If  it  should  be  decided^ 
thaty  in  order  to  hold  the  sureties,  the  judgment  should  be 
affirmed  in  all  ifs  parts  without  variation  or  modification,  the 
provisions  for  security  would  be  illusory  in  a  great  variety  of 
cases  which  may  be  supposed.  Let  us  take  the  case  of  an 
equity  suit  against  two  defendants,  and  a  judgment  in  a  pri- 
mary court  against  one,  and  an  acquittal  of  the  other,  and 
cross  appeals  by  the  plaintiff  as  to  the  discharge  of  the  one 
acquitted,  and  by  the  defendant  who  was  held  liable,  and  that 
the  appellate  court  should  hold  that  both  were  liable,  and  give 
judgment  accordingly.  It  is  plain  that  the  sureties  of  the  de- 
fendant, who  was  held  liable  by  the  first  judgment,  ought  not 
to  be  discharged,  for  the  complaint  of  that  defendant  against 
the  judgment  would  be  shown  to  be  unfounded,  and  the  plain- 
tiff would  have  incurred  the  hazard  against  which  the  under- 
taking was  intended  to  protect  him;  and  yet,  it  could  not  be 
said  til  at-  the  identical  judgment  appealed  from  had  been 
affirmed  in  every  particular.  The  system  of  the  provisions 
respecting  security  on  appeals  is  explained  by  section  36&of  the 
Code.  A  judgment  directing  the  assignment  or  delivery  of 
documents  oi;  personal  property.  The  undertaking  in  that 
case  was  to  the  effect,  that  the  appellant  would  obey  the  order 
of  the  appellate  court  on  the  appeal.  This  shows  the  general 
intention  of  the  legislature,  that  the  judgment  of  the  primary 
court  should  not  \?e  delayed  in  its  execution,  unless  the 
party  charged  should  give  security  to  abide  the  judgment 
of  the  superior  court,  if  it  should  be  adverse  to  him,  with- 
out requiring  that  the  same  identical  judgment  should  be  sus- 
tained. 

'^  The  nature  of  the  original  action,  and  the  liabilities  upon 
whicb  the  recovery  Was  had,  are  not  stated  in  the  present  case. 
We  may  suppose  them  to  have  been  what  we  know,  by  looking 
into  the  former  case,  they  were,  an  alleged  breach  of  duty  on 
the  part  of  the  defendant  Ogden,  as  a  member  of  a  firm  who 


COUET  OF  APPEALa  177 

Seacord  v.  Morgan. 

were  the  agents  of  the  plaintiflf  for  the  sale  of  his  land,  in  dis- 
posing of  it  in  bad  faith,  and  for  a  less  price  than  it  was  worth, 
the  defendant  Smith  being  the  buyer,  under  such  circum- 
stances as  would  estop  from  him  of  the  defense  of  a  bona  fide 
purchaser.  Both  the  defendants  were  held  liable  for  the  sup- 
posed value  of  the  land,  and  although  the  judgment  was  joint 
iu  form,  each  was  made  liable  on  account  of  his  supposed  indi- 
yidual  misconduct,  and  not  on  account  of  the  delinquency  of 
the  other.  It  was  more  like  a  judgment  against  two  tort  fea- 
sors, than  one  against  joint  debtors.  In  such  cases  the  appeal 
is  in  effect  several  by  each  defendant,  and  it  would  have  been 
perfectly  correct  for  each  defendant  to  have  brought  a  separate 
appeal,  and  to  have  given  a  separate  undertaking,  though  it 
was  not  irregular  for  them  to  join  in  the  appeal  and  procure  a 
single  undertaking.  But  the  proper  construction  of  the  in- 
strument is,  that  the  sureties  undertake  for  each  of  the  de- 
fendants. The  defendant  Smith  was  made  liable  for  the  value 
of  the  land,  on  account  of  having  purchased  it  at  a  voidable 
sale,  under  circumstances  which  would  not  enable  him  to  hold 
it  against  the  plaintiff's  equity ;  and  Ogden  was  held  liable  in 
the  same  amount  for  having  sold  the  land  to  Smith  in  viola- 
tion of  his  duty ;.  and  the  judgment  contained  a  provision  that 
Smith  might  satisfy  the  amount  by  reconveying  such  part  of 
the  land  as  he  had  not  disposed  of  to  others,  and  assigning 
and  paying  to  the  plaintiff  the  securities  and  money  which  he 
had  received  for  the  parts  sold  by  him.  Now  it  might  very 
well  be  that  the  judgment  could  be  emstained  agamst  one, 
while  the  other  should  be  acquitted,  and  such  was  in  fact  the 
judgment  of  this  court,  which  was  in  favor  of  Ogden,  on  the 
ground  that  he,  being  absent  from  the  country,  had  no  personal 
concern  with  the  alleged  illegal  purchase  ttom  the  plaintiff. 
The  appeal  taken  under  such  circumstances  was  in  effect  seve- 
ral by  each  defendant,  and  the  undertaking  should  be  con- 
strued in  connection  with  the  judgment  Viewed  in  that  light, 
the  sureties  must  be  considered  as  undertaking,  in  behalf  of 
Smith,  that  if  the  judgment  against  him,  from  which  he  had 
appealed,  was  affirmed,  he  should  pay  the  amount  adjudged; 
and  so  of  the  defendant  Ogden.    If  the  sureties  were  bound 

separately   for  each  defendant,  in  respect  to  the  judgment 
IV.— 12 
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against  each,  as  I  think  they  were,  it  is  of  no  consequence  that 
there  was  a  reversal  as  to  one  of  them.  The  terms  of  the  con- 
tract adjust  themselves  to  the  case  as  it  actually  existed,  and  it 
is  the  same  thing  as  though  each  had  appeared  separately,  and 
the  sureties  had  signed  a  separate  undertaking  upon  each  ap- 
peal Though  the  nature  of  the  action  in  the  original  suit, 
and  the  grounds  of  the  judgment  were  not  proved  on  that  un- 
der review,  neither  was  it  shown  that  the  judgment  was  one 
against  joint  debtors,  and  the  condition  annexed  to  it,  allow- 
ing Smith  to  discharge  it  by  a  collateral  act,  shows  that  it  was 
not  an  ordinary  judgment  against  two  persons  jointly  indebted. 
I  am,  therefore,  of  opinion,  that  the  objection  that  the  judg- 
ment has  not  been  wholly  affirmed,  or  affirmed  as  to  both  de- 
fendants, is  not  well  taken." 

These  are  the  views  of  this  court,  so  clearly  expressed  in  a 
cace  so  analogous  to  the  present,  that  they  must  be  regarded 
as  controlling  and  not  open  to  further  discussion.  It  is  im- 
possible to  point  out  any  essential  difference  between  the  case 
under  review  and  that  in  which  the  preceding  opinion  was 
rendered.  If  ever  a  case  was  in  quatuor  pedihus  with  another, 
this  is  with  that.  To  the  same  effect  is  the  case  of  Potter  v. 
Van  Vranken,  36  N.  Y.  G19. 

In  the  record  now  before  us  it  distinctly  appears  that  the 
original  judgment  was  not  against  the  defendants  therein  as 
joint  debtors,  but  a  judgment  against  them  upon  the  separate 
liability  and  contract  of  each.  It  was  against  Nicholas  Miller, 
as  maker  of  the  promissory  note  in  suit,  and  against  Leonard 
P.  Miller  as  the  indorser  thereof;  and,  as  was  observed  in 
Gardner  v.  Barney,  it  might  very  well  be  that,  under  such  cir- 
cumstances, the  judgment  might  well  be  sustained  against  one 
defendant,  while  the  judgment  against  the  other  would  not  be 
allowed  to  stand. 

Then  the  appeal,  in  effect,  was  in  this  case,  as  in  that,  a  sev- 
eral appeal  by  each  defendant;  and  we  are  to  construe  the 
undertaking  to  refer  to  the  character  of  the  judgment  it  was 
given  to  secure.  In  that  light  we  must  hold  that  the  sureties 
are  to  be  regarded  as  undertaking,  on  behalf  of  Nicholas  Mil- 
ler, that  if  the  judgment  against  him,  from  which  he  had  ap- 
pealed, should  be  affirmed,  he  would  pay  the  amount  of  the 
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judgment;  and  the  same  as  to  the  other  defendant  Now,  the 
judgment  against  the  defendant  Nicholas  Miller  was  afSrmed 
by  this  court,  and  ui>on  such  affirmance,  the  liability  of  his 
snreties  to  pay  the  judgment  so  affirmed  became  absolute.  It 
was  not  impaired  by  the  circumstance  that  this  court  reversed 
the  judgment  of  the  supreme  court  against  the  other  defend^ 
ant,  Leonard  P.  Miller.  It  is  not  denied  that  if  each  defend- 
ant had  taken  a  separate  appeal  to  this  court  from  the  judg- 
ment skgainst  him,  and  an  undertaking  had  been  executed  upon 
each  appeal,  that  in  case  of  the  affirmance  of  the  judgment 
npon  either  appeal,  the  sureties  in  respect  thereto  would  haye 
been  fixed,  although  the  judgment  on  the  other  appeal  had 
been  reyersed.  We  held  in  Gardner  v.  Barney,  that  in  a  case 
like  the  present,  it  is  the  same  thing  as  though  each  defendant 
had  appealed  separately,  and  the  sureties  had  signed  a  separate 
undertaking  upon  each  appeaL  That  is  decisive  of  the  case  at 
bar. 

The  finding  of  the  referee,  that  the  remittitur  from  this 
court,  containing  the  affirmance  of  the  judgment,  was  filed  in 
the  supreme  court  by  its  order,  is  coiiclusiye  of  the  facts,  and 
of  the  regularity  of  the  plaintiff's  proceedings.  We  have  no 
doubt  of  the  power  of  the  supreme  court  to  direct  the  order 
to  be  entered,  making  the  judgment  of  that  coxurt,  nunc  pro 
tunc.    Chautauqua  County  Bank  v.  White,  23  N.  Y.  347. 

The  judgment  should  be  affirmed,  with  costa 

A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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December,  1866. 
Afflrmfag  84  Bmt.  880. 

A  oontTsct  to  plant  a  certain  area  of  land,  and  sell  all  the  crop  raised,  is 
assignable  by  the  buyer,  withont  assent  of  the  seller. 

If  the  seller  in  sach  a  contract,  sells  the  crop  to  a  third  person,  and  avows 
to  the  other  party  having  done  so,  and  refuses  to  perform,  before  the 
time  fixed  for  performance,  this  is  a  breach  without  further  demand  * 

*  Compare  Bouse  v.  Lewis,  p.  131  of  this  vol. 
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On  a  motion  for  a  new  trial  on  the  ground  of  exceBaive  damages,  the 
ooart  may  ref  ase  to  set  aside  the  Terdict,  if  plaintiff  will  consent  to 
dedact  the  amount  deemed  excessive. 


John  B.  Sears  sued  Joseph  Gonoyer  in  the  supreme  court 
for  breach  of  an  executory  contract  made  with  Stephen  B. 
Gonoyer,  and  by  him  assigned  to  plaintiff. 

In  March,  1857,  the  defendant  and  Stephen  B.  Gonoyer  en- 
tered into  mutual  written  contracts,  whereby  the  defendant 
agreed  to  sell  and  deliyer  to  S.  B.  Gonoyer,  all  the  peach-blow 
potatoes  that  he,  the  defendant,  should  raise  the  coming  season, 
in  good  merchantable  order,  deliyered  on  the  boat  at  twelye  shil- 
lings per  barrel,  and  he  agreed  to  plant  ten  acres  or  more.  In 
consideration  thereof,  Gonoyer  agreed  to  take  such  crops. 

It  appeared  that,  in  the  latter  part  of  September  of  that 
year,  S.  B.  Gonoyer  called  on  the  defendant  to  see  about  the 
potatoes,  when  the  defendant  said  he  had  sold  the  potatoes  for 
more  money  than  he  (S.  B.  Gonoyer)  had  agreed  to  giye,  and 
he  (S.  B.  Gonoyer)  could  not  haye  them.  S.  B.  Gonoyer  then 
assigned  the  contract  to  the  plaintiff,  and  deliyered  the  same  to 
him.  This  was  about  October  1, 1857.  On  October  5,  S.  B. 
Gonoyer  prepared  a  notice  to  the  defendant,  setting  forth  that 
he  had  assigned  the  contract  with  the  defendant  to  the  plain- 
tiff, and  requested  the  defendant  to  deliyer  the  crop  to  the 
plaintiff,  agreeably  to  the  torms  of  the  contract  The  plain- 
tiff, underneath  such  notice  and  copy  of  said  contract,  under 
the  same  date,  also  gaye  notice  to  the  defendant  that  he  had 
purchased  the  said  contract  from  Stephen  B.  Gonoyer,  and  re- 
questing a  deliyery  of  the  potatoes  on  the  boat  according  to 
the  terms  of  the  contract,  and  informing  the  defendant  that 
the  money  for  the  potatoes  would  be  ready  for  him,  upon  de- 
liyery, at  the  price  named  in  the  contract  When  these  no- 
tices were  shown  to  the  defendant  and  read  to  him  by  Stephen 
B.  Gonoyer,  he  said,  **  I  told  you,  when  you  were  here  before, 
that  you  could  not  haye  the  potatoes,  that  I  had  sold  them, 
and  I  tell  you  so  again ;  I  do  not  know  John  IL  Sears,  and 
haye  made  no  contract  with  him." 

The  defendant  moyed  for  a  nonsuit,  or  dismissal  of  com* 
plaint,  because:  1.  No  yalid  asugnment  to  the  plaintiff  of  the 
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contract  named  in  the  complaint  bad  been  proved.  2.  Plain- 
tiff ba^l  not  proved  any  right  of  action.  3.  He  bad  not  per- 
formed the  conditions  precedent  as  the  purchaser  of  the  pota- 
toes or  assignee  of  the  contract  4.  There  had  been  no  assign- 
ment since  the  alleged  breach,  and  nntil  a  breach  of  the  con- 
tract there  conld  be  no  transfer  of  the  right  of  action. 

The  coort  refused  to  dismiss  the  complaint;  andrebntting 
testimony  was  then  offered  on  the  part  of  defendant;  after 
which  the  judge  charged  the  jury,  that  plaintiff  had  proved 
that  he  was  the  assignee  of  the  contract,  and  that  it  was  a 
valid  contract  of  bargain  and  sale.  The  jury  returned  a  ver- 
dict for  plaintiff  for  five  hundred  dollars. 

The  supreme  court,  at  general  term,  on  appeal  afSrmed  the 
judgment  on  condition  that  the  plaintiff  deduct  two  hundred 
dollars  from  the  amount  of  the  verdict,  because  it  appeared 
that  defendant's  crop  was  only  one  hundred  and  fifty  bushels. 
This  he  did,  and  judgment  was  entered  accordingly.  The 
grounds  of  the  affirmance  were  substantially  the  same  as  those 
assigned  in  this  court 

0.  Dean,  for  defendant,  appellant, — Insisted  that  a  refusal  to 
perform  before  harvest  was  nugatory.  That  the  contract  was 
one  in  which  the  parties  relied  on  the  responsibility  of  each 
other,  and  therefore  was  not  assignable ;  and  that  as  the  re- 
covery was  not  for  a  claim  of  items,  but  a  gross  sum,  the  court 
could  not  reduce  the  verdict  Code,  §  330 ;  Ohouteau  v.  Suy- 
dam,  21  N.  Y.  185 ;  Boyd  v.  Foot  5  Bosw.  111. 

T.  D,   Pelion,  for   plaintiff,   respondent; — Cited    2  Pars. 
CorUr.  188,  note ;    McNish  v.  Coon,  13  Wend.  26 ;    Coonley  v. 
Anderson,  1  HiU,  524 ;  Chitty  on  CorUr.  732,  96  ;   2  Oreenl 
jEV.  §238;    Mott  v.  Mot t,  11  Bari.  127;    2  Story  Eq.  Jur.^ 
§  1040,  b  ;  Demarest  v.  Willard,  8  Cow.  206 ;   Ferris  r.  Easter-^ 
man,  3  Mete.  121 ;  Franchot  v.  Leach,  5  Oow.  506. 

By  the  Court.— Davies,  Ch.  J.  [After  stating  the  facts.] 
— ^The  motion  to  dismiss  the  complaint  was  properly  denied. 
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The  contract  was  assignable,  and  was  duly  assigned.  On  the 
assumption  that  there  had  been  a  breach  of  the  contract,  be- 
fore the  assignment,  Stephen  B.  Gonoyer  had  a  right  of  action 
for  the  damages  which  he  had  sustained,  and  undeniably  that 
right  of  action  was  assignable. 

The  defendant  was  guilty  of  a  breach  of  his  contract  when 
he  sold  the  potatoes  called  for  by  the  contract,  and  bis  avowal 
that  he  did  not  intend  to  deliver  the  potatoes  under  it,  was  the 
best  evidence  of  a  breach  of  it  This  evidence  was  uncontra- 
dicted at  the  time  this  motion  was  made,  and  must  be  assumed 
to  be  true. 

The  avowal  of  the  defendant  that  he  could  not,  and  would 
not,  fulfill  the  contract  on  his  part,  rendered  wholly  useless 
any  demand  on  the  part  of  the  plaintilF,  or  offer  on  his  part  to 
fulfill  the  contract  But  such  demand  and  offer  were  made  in 
the  paper  shown  and  read  to  the  defendant,  under  date  of 
October  5.  Upon  the  proof,  this  plaintiff  was  clearly  entitled 
to  recover  the  damages  sustained  for  a  breach  of  this  contract 

The  jury  fixed  the  amount  of  the  damages  at  five  hundred 
dollars,  and  it  was  competent  for  the  general  term  of  the  su- 
preme court,  if,  in  its  judgment,  such  damages  were  excessive^ 
to  order  a  new  trial,  or,  in  its  discretion,  to  affirm,  in  case  the 
plaintiff  should  remit  the  amount  adjudged  excessive.  The 
Code  confers  powers,  upon  an  appeal  from  a  judgment  or 
order,  on  the  appellate  court,  to  reverse,  affirm  or  modify  the 
judgment  or  order  appealed  from.  §  330.  It  has  long  been 
the  settled  practice  of  the  court,  on  a  motion  for  a  new  trial, 
to  refuse  to  set  aside  the  verdict,  if  the  parties  would  consent 
to  deduct  any  amount  deemed  excessive.  3  OraU,  &  Wat  on 
New  Trials,  1162,  and  cases  there  cited. 

Such  a  proceeding  was  recognized  and  approved  by  this 
court  in  Chouteau  v.  Suydam,  21  JV.  T.  179.  In  that  case,  the 
general  term  affirmed  a  judgment  in  favor  of  the  plaintiffs, 
conditionally,  upon  their  consenting  to  certain  modifications, 
reducing  the  amount  of  the  judgment,  which  they  did,  and 
one  of  the  defendants  then  appealed  to  this  court  This  court 
affirmed  the  judgment,  with  costs,  of  the  appeal  to  this  court 

No  good  reason  is  suggested  why  we  should  disturb  the 
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jadgment  in  this  action;  and  the  judgment  appealed  from 
should,  therefore,  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  cent,  damages, 
penalty. 


SECOND  MANHATTAN  BUILDING  ASSOCIATION  v. 

HAYES. 

December,  1865. 

Under  the  building  association  act  (L.  1851,  p.  234.  c.  122,  §  8),  it  is  not 
necessary  that  tbe  copy  of  tbe  articles  to  be  filed  should  be  signed  by 
the  trastees,  for  they  are  not  officers,  within  the  meaning  of  the 
statute. 

The  plaintiSs  brought  this  action  against  Dennis  Hayes  and 
wife,  to  foreclose  a  mortgage  executed  by  Patrick  J.  O'Bnen 
and  his  wife,  to  the  plaintiffs,  by  their  alleged  corporate  name ; 
and  the  defendants  were  the  grantees  of  the  mortgaged  preni- 

The  plaintiffs  claimed  to  hare  been  incorporated  pursuant  to 
Z.  1851,  c,  122,  entitled  "  An  act  for  the  incoiporation  of  build- 
ing, mutual  loan  and  accumulating  fund  associations."  By 
that  act  any  number  of  persons,  not  less  than  nine,  may  asso- 
ciate and  form  a  company  for  the  purposes  mentioned.  §  1. 
These  persons  must  subscribe  articles  of  association,  which  are 
to  set  forth  a  great  number  of  particulars,  including  tbe  cor* 
porate  name,  and  "  what  officers^  trustees  and  attorney  there 
shall  be.''  §  2.  And  a  true  copy  of  such  articles,  signed  by 
tTie  officers  of  the  association,  together  with  a  statement  show- 
ing when  the  association  was  organized,  and  the  place  of  the 
transaction  of  its  business,  and  the  names  of  the  officers  and 
trustees  at  the  time  of  making  such  statement,  which  is  to  be 
verified  by  oath  or  aflSrmation,  must  be  filed  with  the  clerk  of 
the  proper  court,  and  thereupon  the  association  is  to  become  a 
body  corporate,  ftc.    §  3. 

The  plaintiffs  produced  from  the  county  clerk's  oflBce,  papers 
purporting  to  be  a  copy  of  the  articles  of  association,  and  a 
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statement  setting  forth  the  several  matters  referred  to  in  sec- 
tion 3,  and  verified  by  the  oath  of  J.  N.  G^nin^  the  president 
The  copy  of  articles  purported  to  be  signed  by  several  indi- 
viduals, embracing  the  names  of  all  the  persons  named  in  the 
statement  as  oflScers  and  trustees,  except  the  name  of  Andrew 
B.  Beers,  one  of  the  trustees,  and  no  question  as  to  the  genu- 
ineness of  the  signatures  was  made.  In  the  statement  given 
in  evidence,  the  time  when  the  association  was  organized  was 

said  to  be  September ,  A.  D.  1851,  a  blank  for  the  day 

being  left  apparently  by  mistake. 

The  referee,  on  the  ground  of  the  omission  of  the  name  of 
Mr.  Beers,  among  the  signatures  to  the  copy  of  articles,  gave 
judgment  for  defendants. 

77ie  supreme  court,  at  general  term,  on  appeal,  reversed  the 
judgment,  holding  that  the  trustees,  although  styled  oflScers  in 
the  articles  of  association,  were  by  the  provisions  of  the  act  of 
1851,  treated  as  distinct  from  the  oflScers ;  and  that  the  defend- 
ant's objections  were  not  competent  in  this  action,  because  it  was 
conceded  that  the  plaintiffs,  since  the  filing  of  the  statement, 
had  acted  as  a  corporation,  and  in  the  course  of  their  business 
took  the  mortgage,  and  it  also  appeared  by  the  mortgage  it- 
self that  the  corporate  existence  of  the  plaintiffs  was  express- 
ly recognized,  and  the  mortgagor  therein  declared  himself  to 
be  a  corporator,  and  that  he  had  signed  the  articles  of  incor- 
poration. That  the  deed  also  under  which  the  defendants 
claimed  conveyed  the  premises  subject  to  the  mortgage,  which 
was  declared  to  be  a  part  of  the  consideration  money  men- 
tioned in  the  deed.  That  these  acts  were  saflScient  to  consti- 
tute the  plaintiffs  a  corporation  de  facto,  since  all  that  was  re- 
quired for  that  purpose  was  a  special  act  of  incorporation,  or  a 
general  law,  authorizing  the  incorporation  of  the  plaintiffs 
with  the  power  exercised  by  them,  and  a  user  of  the  rights 
conferred  by  law.  United  States  Bank  v.  Steams,  15  WetuL 
814. 

The  defendants  appealed. 


D.  T.  Walderiy  for  defendants,  appellants. 
6.  T,  JenkSy  for  plaintiff,  respondent. 
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Denio,  Ch.  J.  [After  stating  facts.] — ^If  the  copy  of  articles 
were  required  to  be  signed  by  the  trustees ;  in  other  words,  if 
the  trustees  are  embraced  within  the  term  **  officers/' as  used  in 
section  3,  the  omission  of  one  of  them  to  sign  would 
be  a  defect  which  might  defeat  the  titb  of  the  association  to 
be  regarded  as  a  corporation.  It  is  no  doubt  true  that  to  cre- 
ate a  corporate  body  under  these  general  laws,  the  formal  re- 
quirements of  the  statute  must  be  substantially  followed. 
But  it  seems  very  clear  to  me  that  the  trustees  were  not  re- 
quired to  sign.  When  we  speak  of  the  officers  of  a  corpora- 
tion, the  term  is  understood  to  define  those  who  are  intrusted 
with  the  executiye  powers  of  the  corporate  body ;  and  if  it  is 
intended  to  embrace  the  board  of  directors^  ti*usteesor  mana< 
gers,  they  are  expressly  named.  By  officers  we  mean  the  pres- 
ident, vice-president,  cashier  or  secretary,  and  any  others  who 
are  intrusted  with  a  part  of  the  executive  authority.  The 
trustees  are  no  doubt  in  one  sense  officers,  and  when  that 
term  is  used  in  some  connections,  it  would  embrace 
all  who  participate  in  the  exercise  of  the  corporate 
functions,  including  the  legislative  board.  The  members  of 
the  legislature  of  the  State  are  in  that  general  sense  officers  of 
the  State  though  they  clearly  do  not  come  within  the  desig- 
nation of  State  officers.  The  language  of  the  act  we  are  con- 
struing, recognizes  in  a  very  pointed  manner  the  distinction  I 
am  endeavoring  to  point  out  The  r.rticles  ars,  by  section 
2,  to  state  what  officers,  trustees  and  attorney  there  shall 
be;  and  section  3  discriminates  still  more  distinctly. 
The  copy  articles  are  to  be  signed  by  the  officers  of  the 
association,  and  the  sworn  statement  is  to  set  forth  the 
names  of  the  officers  and  trustees,  thus  showing  very  plainly 
that  the  latter  class  of  corporate  authorities  were  not  under- 
stood by  the  legislature  to  be  embraced  in  the  term  officers.  I 
conclude  therefore  that  there  was  no  defect  in  these  proceed- 
ings of  the  kind  suggested,  and  that  the  referee  fell  into  an 
error  in  that  respect 

We  have  not  thought  it  necessary  to  inquire  into  the  effect 
of  the  recognition  of  the  corporation,  by  the  mortgagees,  by 
executing  the  bond  and  mortgage  to  the  association  in 
its  corporate  name,  or  by  the  defendant  taking  a  convey- 
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ance  of  the  mortgaged  premises,  subject  in  terms  to  this 
mortgage. 

The  question  as  to  the  effect  of  leaving  a  blank  in  the  state- 
ment of  the  day  on  which  the  corporation  was  organized  is 
not  before  us,  as  the  statement  is  not  set  forth  in  the  referee's 
conclusions  of  fact,  nor  is  there  any  reference  to  it  The  paper 
'  merely  states  that  Mr.  Beers,  a  trustee,  did  not  sign  the  arti- 
cles, and  upon  that  single  circumstance  he  founds  the  legal 
conclusion  that  no  corporation  was  created.  As  that  was  an 
erroneous  determination,  the  judgment  was  rightly  reversed  by 
the  general  term.  If  there  was  to  be  a  new  trial  it  would  be 
material  to  pass  upon  the  other  alleged  defect;  but  by  the 
s  ipulation  there  is  to  be  judgment  absolute  for  the  plaintiff  if 
the  order  is,  as  it  must  be.  affirmed. 

Campbell,  J.  [After  stating  facts  and  reciting  the  stat- 
ute.]— In  this  case  the  copy  of  articles  filed  was  signed  by  the 
president,  vice-president,  secretary,  surveyor  and  attorney, 
and  counselor,  and  also  by  all  the  trustees  except  one.  The 
statement  verified  by  the  oath  of  the  president  set  forth  the 
names  of  the  president,  vice-president,  secretary,  surveyor  and 
attorney  and  counsellor,  and  also  the  names  of  all  the  trus- 
tees, including  the  name  of  the  trustee  who  had  not  signed 
the  copy  of  the  articles  filed.  Does  the  law  require  that  the 
copy  of  the  articles  filed  shall  be  signed  by  the  trustees  of  the 
association  ?  I  think  clearly  not.  The  woi'd  officers,  when 
used  in  connection  with  corporations,  has  a  well  known  and 
defined  meaning.  It  includes  presidents  and  secretaries,  and  in 
.  some  cases  perhaps  actuaries  and  surveyors ;  such  persons  as 
have  the  immediate  and  direct  care  and  management  of  the 
property  and  business  of  the  corporation.  Directors  and  trus- 
tees may  be  said  to  hold  office  in  the  corporation  in  a  general 
sense,  and  may  control  and  direct  presidents  and  secretaries  in 
the  management  of  the  business  of  the  corporation.  But  in 
the  transaction  of  such  business  with  the  public,  the  corpora- 
tion generally  speaks  through  its  president  and  secretary.  They 
are  emphiitically  its  officers. 

It  is  very  clear  that  this  general  building  act  contemplated 
such  distinction.    Th^  very  section  which  declares  that  the  copy 
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of  articles  to  be  filed  must  be  signed  by  the  officers,  also  declares 
that  the  statement  which  mnst  accompany  snch  articles,  and 
mnst  also  be  yerified,  must  contain,  in  addition  to  the  names 
of  the  officers,  the  names  of  the  trustees  of  the  association. 
Bat  the  law  requires  that  the  statement  thus  yerified  shall 
show  when  the  association  was  organized.  This  statement 
shows  that  the  association  was  organized  in  the  month  of  Sep- 
tember, 1851,  bnt  does  not  mention  the  day  of  the  month, 
but  as  it  was  sworn  to  on  September  20,  the  organization  must 
haye  been  made  on  that  day,  or  on  some  day  prior  in  that 
month.  No  question  between  the  parties  arises  as  to  the  date, 
as  the  mortgage  in  suit  was  not  giyeu  until  the  following  year. 
The  only  question  is,  whether  the  statement  is  in  compliance 
with  the  statute,  which  requires  the  time  when  organized  to 
be  shown.  In  this  case  the  time  ^^  when "  is  shown  to  haye 
been  in  the  month  of  September,  1851.  There  is  nothing  in 
the  statute,  and  nothing  in  the  general  policy  of  proyisions  of 
the  law,  which  would  in  any  way  seem  to  indicate  that  more 
precision  was  required  In  this  case  it  is  yery  eyident  the  day 
of  the  month  was  inadyertently  omitted,  as  there  is  a  blank  in 
the  statement  for  the  filling  in  of  the  day.  But  it  seems  to  me 
this  omission  is  of  no  moment,  and  that  the  time  when  the 
organization  was  made  is  shown  with  sufficient  precision. 

The  defendants  took  a  conyeyance  of  the  property  coyered 
by  this  mortgage,  expressly  subject  thereto,  and  which  conyey- 
ance declared  that  the  amount  due  on  such  mortgage  formed  a 
part  of  the  consideration  or  purchase  price  of  the  property. 
There  are  no  merits  in  the  defense. 

The  order  of  the  supreme  court  should  be  affirmed. 

• 

All  the  judges  concurred. 

Order  affirmed  with  costs,  and  judgment  absolute  for  plain- 
tiffs ;  judgment  for  foreclosure  and  sale,  to  be  entered  below. 
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SECOE  V.  LAW. 

September,  1867. 
*  Affirming  0  Bono.  169. 

One  of  several  associates,  having  employed  plaintiffs  to  do  work  for  the 
benefit  of  all,  and  having  accounted  with  his  associates  on  the  basis  of 
assuming  and  being  credited  with  payment  of  what  is  due  to  the  plain- 
tiffs,  is  liable  to  plaintiffs  therefor,  without  his  associates  being  joined 
in  the  action.* 

In  an  action  on  the  contract,  an  amendment  of  the  complaint  necessary 
to  make  this  ground  of  liability  appear,  may  be  allowed  by  the  referee 
at  the  trial. 

Theodosins  F.  Secor  and  Charles  Morgan  sued  George  Law 
in  the  New  York  superior  court,  for  work,  labor  and  macerialsy 
done  under  a  special  contract,  and  extra  thereto. 

The  defendant  and  others  who  were  associated  in  building 
steamships  to  ful611  a  goyerment  mail  contract,  made  an  agiee- 
-mcnt  with  each  other,  whereby  the  defendant  and  Messrs. 
Boberts,  Croswell  and  Wetmore  agi*eed  to  build  the  yessels, 
confonnable  to  the  government  contract,  and  under  defendant's 
direction;  the  vessels  when  built  to  be  held  by  the  defendant, 
and  Boberts  and  McHvaine  as  trustees  for  the  associates.  The 
hulls  of  the  vessels  haying  been  thus  built,  defendant  made  a 
contract  with  the  plaintiffs,  employing  them  to  furnish  the  en- 
gines. This  contract,  which  was  in  form  tripartite,  purported 
to  be  made  by  plaintiffs  with  the  defendant  and  Boberts,  and 
Croswell  and  Wetmore,  but  was  signed  only  by  defendant^  and 
by  the  members  of  plaintiffs'  firm. 

The  complaint,  as  the  pleadings  stood  at  the  commencement 
of  the  trial  before  a  referee,  was  for  the  yalue  of  work  nnder 
the  contract ;  and  of  extra  work;  and  for  a  sum  found  due  on 
an  accounting  for  work,  &c.,  on  the  same  vessels. 

On  the  trial  before  a  referee,  the  plaintiffs  were  allowed  to 
amend  the  complaint,  by  adding  another  cause  of  action 
claiming  on  an  accounting,  in  respect  of  the  same  sums  claimed 

♦  See  Coster  v.  Mayor,  &c.  of  Albany,  43  N.  7.  899. 
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for  work,  &c.,  and  for  wharfage,  and  a  cross  claim  for  delay, — 
and  a  promise  by  defendant  to  pay  the  balance. 

The  referee  fonnd  that  the  defendant  made  the  agreement  with 
plaintiffs  in  consideration  of  their  giving  him  a  receipt  for  one 
tenth  of  the  nominal  sum  to  be  paid  them,  and  accepting  a 
conTeyance  of  land  in  payment  of  about  ^5^  more ;  and  that  he 
Tendered  his  account  to  his  a3scciates,  charging  this  as  cash 
paid  ;  and  that  m  the  settlement  with  his  associates  he  agreed 
to  pay  to  plaintiffs  the  residue  due  them. 

The  superior  court  held  that  the  facts  authorized  the  referee 
to  infer  that  exclasive  credit  was  given  to  defendant ;  also  that 
as  he  had  been  allowed  by  his  associates  the  sum  he  assumed 
to  pay  plaintiffs,  he  was  liable  therefore  alone.  Reported  in  9 
Basic.  163. 

H,  W.  RoUiison,  Waldo  Hut  chins,  W.  F.  Allen,  for  defend- 
ant, appellant ; — Cited  Broome  on  Parties,  (Law  Library  Ed.) 
Waugh  V.  Crane,  1  ff.  Bl  235 ;  Brofield  v.  Smith,  12  M.  &  W. 
405 ;  King  v.  Lowry,  20  Bari.  532 ;  3  Kent  Com.  155, 156  and 
cases  cited  note  (a)  41-44  ;  Muldon  v,  Whitlock,  1  Cow.  290 ; 
Pearce  v.  Wilkins,  2  N.  T.   (2  ComsL)  469 ;  1  Pars,  on  Cont. 
162;  Story  on  Agency,  §§  37,  124,   Smithes  Mer.  Law,  93; 
Willet   V.  Chambers,   Cowper,  814;    Alexander  v.  Barker,  2 
Cromp.  it  Jer.  139;  Cro.  Oiar'/'.550;  Ch.  on  Cont.  71,  227;  Clason 
V.  Bailey,  14  Johns.  484 ;  Schermerhom  v.  Loines,  7  Id.  311 ; 
Higgins  V.  Packard,  2  Hall,  547 ;  1  Ch.  PI.  47,  42 ;   David  v. 
EUice,  6B.(£  a  196;  3  Id.  611 ;  Dezell  v.  Odell,  3  Hill,  215  ; 
Plumb  V.  Cattaraugus  Mut  Ins.  Co.,  18  iV.  F.  392 ;   Reynolds 
r.  Lounsbury,  6  Hill,  534 ;   Lawrence  v.  Brown,  5  N.  Y.  {1 
Seld.)  394;  Lansing  v.  Montgomery,  2  Johns.  282;   Welland 
Canal  Co.  v.  Hathaway,  8   W.  R.  480;  Street  v.  Tuttle,  14  K 
Y.  (4  Kern.)  465;   Wooster  v.  Chamberlih,  28   Barb.  602; 
Code,  §§  122, 173, 170 ;   Relyea  v.  Drew,  1  Den.  563 ;  Query  v. 
Bordlinger,  Litt.  SeL  Cos.  87;   Kelsey  v.  Western,  2  N.  Y. 
(2  Comst.)  506;  Catlin  v.  Gunter,  11  K  Y.  (1  Kern.)  309; 
Codd  V.  Rathbone,  19  N.  Y.  37 ;   Brazill  v.  Isham,  1  E.  D. 
Smith,  437,  affirmed  in  12  N.  Y.  (2  Kern.)  9 ;  2  Pars,  on  Cont. 
27,  28 ;  4  Rep.  80 ;  4  Taunt.  329 ;   Cook  v.  Jennings,  7  T.  R. 
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381 ;  Selway  v.  Fogg,  5  1t.SW.Sd;  Smith  v.  Smith,  1  Sandf. 
206;  Ladue  v.  Seymour,  24  Wend,  60;  Ferris  v.  Paris,  10 
Johns.  284 ;  Taylor  v.  Bates,  5  Cow.  376 ;  Walrath  v.  Thomp- 
son, 6  Hill,  640;  Sears  v.  Patrick,  23  Wend.  527;  Cooley 
V.  Betts,  24  Id.  203 ;  Savage  v.  Putnam,  32  N.  T.  606 ;  Colvin 
V.  Holbrook,  2  N.  Y.  (2  ComsL)  126 ;  Costigan  v.  Newland,  12 
Barb.  456 ;  Cobb  v.  Beck,  C.  6  Q.  B.  930 ;  Barlow  v.  Burrow, 
IZ  M.dt  W.  126 ;  Malcolm  v.  Scott,  5  Ezch.  601 ;  Williams  v. 
Everitt,  14  East.  582 ;  Nedlake  r.  Hurley,  1  Cromp.  £Jer.S3; 
Bigelow  V.  Davis,  16  Barb.  561 ;  Mech.  &  Farm.  Bank  v.  Whin- 
field,  24  Wend.  426 ;  Clark  v.  Vorce,  10  Id.  232 ;  Myers  t;.  Mal- 
colm, 6  Hilly  296 ;  Dresser  v.  Ainsworth,  9  Barb.  619 ;  Boyle  r. 
Colman,  13  Id.  44,  and  cases  cited ;  Worrell  v.  Parmelee,  1 JV.  T. 
(1  Comst)  519 ;  Piatt  v.  Halen,  23  Wend.  456 ;  Saltus  v.  Ge- 
nin,  3  Bosw.  250 ;  Union  Bank  v.  Mott,  10  ulW.  Pr.  372 ;  ^A 
on  Belief,  33. 

(7b7^7^  ^.  Reynolds,  for  plaintiffs,  respondents ; — Cited  Colvin 
V.  Holbrook,  2  iV.  F.  (2  (7(ww<.)  126 ;  Rathbon  v.  Budlong,  15 
JoJms.  1 ;  McComb  v.  Wright,  4  Johns.  Ch.  659 ;  Mills  v.  Hunt, 
20  Wend.  431 ;  2  X<?n^  Com.  630 ;  Dunlap's  Paley  on  Agency^ 
371,  372 ;  Weston  v.  Baker,  12  JoAtw.  276  ;  Buel  v.  Bough  ton, 
2  Den.  91 ;  Lawrence  v.  Fox,  20  JV.  F.  268 ;  Code,  §§  272, 172 ; 
ZAbb.  Pr.  431 ;  11  N.  Y.  (1  Kern.)  237. 

By  the  Couet. — Geovee,  J. — [Bemarks  on  an  immaterial 
exception  and  an  unavailable  objection,  are  omitted.] 

As  to  the  first  question,  the  referee  found  that,  before  the 
commencement  of  the  action,  the  associates  of  defendant  paid 
him  their  respective  shares  of  the  demand  in  suit,  and  that  he 
agreed  with  them  to  pay  and  satisfy  the  plaintiffs  therefor. 
This  rendered  him  individually  liable  to  the  plaintiffs  upon 
such  demand,  irrespective  of  the  question  whether  he  was  so 
liable  upon  the  contract.  Lawrence  v.  Fox,  20  K  Y.  268.  In 
that  case,  it  was  decided  by  this  court  that  an  action  could 
be  maintained  upon  a  promise  made  by  the  defendant  upon  a 
valid  consideration  to  a  third  person  for  the  benefit  of  the 
plaintiff,  although  the  latter  was  not  privy  to  the  considera- 
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tion.  It  was  farther  held^  in  the  same  case^  that  a  creditor 
could  maintain  an  action  against  a  person  who  had  borrowed 
money  of  his  debtor  npon  a  promise  to  pay  the  amount  to  the 
creditor.  The  present  case  falls  directly  within  the  principle 
of  this  case.  Here,  from  the  facts  found  by  the  referee,  the  de- 
fendant was  allowed  this  demand  by  his  associates  upon  a  set- 
tlement between  them,  and  paid  by  them  their  respective 
shares,  and  in  consideration  thereof,  promised  to  assume  and 
settle  the  demand  with  the  plaintiffs.  The  defendant  was  indi- 
vidually liable  to  the  plaintiffs  upon  this  contract 

The  referee  had  the  same  power  to  allow  an  amendment  as 
the  court  has  upon  a  trial.  Code  of  Pro,  §  272.  The  court 
(§  173)  has  power,  upon  trial,  to  amend  by  inserting  addi- 
tional allegations,  and  to  conform  the  pleadings  to  the  proof. 
These  sections  aathorize  the  amendment  allowed  by  the 
referee. 

All  the  judges  concurred. 
Judgment  afSrmed,  with  costs. 


SEGUINE  V.  SEGTHNE. 

December,  1867. 

A  competent  testator,  free  from  undae  inflaence,  may  make  whatever 
wiU  lie  choose,  though  unjust  and  unreasonable. 

Undue  influence,  to  avoid  a  will,  must  be  an  Influence  exercised  by  co- 
ercion, imposition  or  fraud ;  not  merely  such  as  arises  from  the  in- 
fluence of  gratitude,  affection  or  esteem.  It  must  be  the  ascendancy  of 
another  will  over  that  or  the  testator.  And  it  must  be  proved ;  it  will 
not  be  inferred  from  opportunity  and  interest.* 

James  S.  Seguine  died  at  his  residence,  at  Deep  Creek,  in  the 
State  of  Virginia,  January  11, 1860,  aged  about  fifty-five.  He 
was  bom  in  the  county  of  Eichmond  (Staten  Island),  his 
family  being  an  ancient  one  in  the  county,  but,  from  early  life, 

*  But  it  may  be  proved  by  circumstantial  evidence.  Marvin  «.  Marvin, 
Tol.  8  of  this  series,  p.  192,  and  see  Nexsen  v.  Nexsen,  Id.  860. 
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resided  and  was  engaged  in  business  till  his  death,  in  Virginia^ 
His  business  was  mainly  lumbering  on  the  Dismal  and  other 
southern  swamps,  but  in  connection  therewith  he  built  and 
owned  shares  in  several  vessels  employed  in  the  transportation 
of  his  lumber  and  other  freight.  He  left  an  only  son,  the  ap- 
pellant, who  was  a  few  months  old  at  the  death  of  his  mother, 
in  1838.  His  other  near  relations  were  a  sister,  the  widow  of  a 
Mr.  Guyon,  and  a  brother,  Henry  S.  Seguine.  The  brother 
and  sister  always  resided  on  Staten  Island,  as  did  the  son,  who 
was  reared  in  the  family  of  the  sister;  the  decedent,  after  the 
death  of  his  wife,  never  marrying  again,  or  keeping  a  domestic 
establishment.  He  had  lodgings  in  Virginia,  where  he  spent 
most  of  his  time,  visiting  the  north  in  the  summer  season ; 
and,  on  such  occasion?,  and  when  north  on  business,  made  his 
brother's  house  on  the  island  his  home.  He  accumulated  an 
estate  worth  over  one  hundred  thousand  dollars.  Except  of  a 
farm  on  the  island,  formerly  belonging  to  his  father,  purchased 
by  him  in  1858,  and  fitted  up  and  improved  at  a  cost  of  some 
fifteen  thousand  dollars,  as  a  home  for  his  son,  his  property 
was  principally  personal,  invested  in  Virginia  and  at  the  north. 
By  his  will,  executed  in  May,  1859,  some  seven  months  prior  to 
liis  death,  and  on  his  last  visit  to  the  north,  after  giving  speci- 
fic legacies  to  the  amount  of  two  thousand  dollars,  he  gave  to 
his  sister,  Mrs.  Guyon,  an  annuity  of  five  hundred  dollars ;  to 
his  son,  James  Henry  Seguine,  an  annuity  of  seven  hundred 
dollars,  and  also  an  estate  for  life  in  the  homestead  farm,  pur- 
chased for  him  in  1858 ;  remainder  to  the  son's  children,  if  no 
children  to  his  grandchildren,  him  surviving,  with  a  direction 
to  the  executors  to  expend  the  further  sum  of  four  thousand 
dollars  in  improving  the  farm  for  the  son's  use;  and  to  the 
brother,  Henry  S.  Seguine,  the  residue  of  the  estate. 

When  the  executor  propounded  the  will  for  probate,  before 
the  surrogate  of  Richmond  county,  it  was  opposed  by  the  tes- 
tator's son,  on  the  ground  of  a  want  of  testamentary  capacity 
in  the  deceased,  and  of  undue  influence.  The  questions  were 
whether,  through  iAtemperance  and  disease,  the  decedent  was 
incompetent  to  make  a  will,  or  if  not  legally  incompetent,  was 
imbecile;  and  whether  in  that  condition  he  was  unduly  in- 
fluenced.   The  details  appear  in  the  opinion. 
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'V' 


The  supreme  court  afSrmed  the  decree  of  the  surrogate  ad- 
Diifeting  the  will  to  probate. 

-4.    1^.  Bradford^  for  appellants ; — Cited  Ahren  Droit  Natu^ 

rd,  389  (1848) ;  Digest,  lib.  11.  tit  18,  De  Inofficiosa  Testamcnto  ; 

II  lil>.  V.  tit  2 ;  Marcianusy  lib.  IV ;  Dig.  lib.  IV.  tit  2,  De 

I^^ffidoso  TestamentOy  §  3 ;  citing  Marcellus,  lib.  Ill ;  Gains  ; 

I^  %  4:]  Dirksen  Manual,  226,482;  Novercalis,  633;  Marcel- 

iM»  Dig.^  Hid,  §  5;   Cicero  v.  Verres,  1,  42,  107;  Copeland 

^^icalDict.  art  Gout,  yoL  IIL  44 ;   Wharton,  136 ;  note  to  13G 

1**^  ;    148-165 ;  166, 168, 169  ;  97,  98 ;  10 ;   13 ;   11 ;    6,  8,  9 

^^  y  17, 19;  91;  Fowlis  v.  Dayidson,  6  Notes  of  Cases,  473 

"faring  v.  Waring,  6  Notes  of  Cases,  389 ;  2  Hellfeld,  1.  5,  §  2 , 

^^nston  V,   Johnston,  1   Phill  447;    Waddilovo   Dig.  tit 

^31^-Capacity,  ed.  1840,  314-^21 ;  Parish  Will  Case. 

^niuel  Hand,  for  respondents ; — Cited  Gardiner  v,  Gardiner, 

i^^'  ^'  ^^'^'  ^^^'  ^^®PP  ^'  ^^l^erton.  Id.  190,  199;  Gamble 
^Gamble,  39  Barb.  373 ;  Grindall  v.  Gnndall,  4  ffagg.  Eccl.  1 ; 

CI4^^^   ^'  **^"™y>  ^  ^^^^-  ^^^^'  ^^^  5  Butler  v.  Barry,  1  Curt. 

K  r^>  iJarl  of  Sefton  v.  Hapwood,  1  Fost.  &  F.  578 ;  Arbery  v. 

t^j  •*  1  Hogg,  214;  2  Justinian  Inst.  79,  n,  Dr.  Harris^ ed;  2 

^^*-  Com.  602 ;  Peck  v.  Gary,  27  iV.  r.  18 ;  1  Eedf  on  Wills, 

>  ^^oss  V.  Christman,  1  Ired.  L.  209  ;*  Temple  v.  Temple,  1 

j^*  «fi  i/wn.  496 ;  Handley  v.  Lacy,  1  Fost.  dc  F.  674 ;  Mc- 

^^^l^  V.  Briar,  29  Penn.  298  ;  Taylor  v.  Kelly,  31  ^Zflf.  59 

g^^    I?.  Negley,  41  P^;^.  312 ;   Eckert  v.  Fleary,  43  Id.  46 

^'ttoll  1,.  Small,  4  (7rcen,  220 ;  Trumbull  v.  Gibbons,  2  ZaS.  117 

23^^^1X  V.  Norton,  3  Bradf.  320 ;  Dean  v.  Negley,  41  Penn.  312 

"^   T.  624 ;  Taylor  Med.  Jur.  626,  6  ed ;  Ijeaycraffc  v.  Sim- 

H^li^  3  Bradf.  35 ;  Weston  v.  Gillespie,  11  Ves.  638 ;  Paine  v. 

„^*>  18  Id.  475 ;  Williams  v.  Fitch,  18  N.  Y.  646 ;  Home  v. 

^^^^,  9  /redeZ?  (iV.  C.)  99;  Harrell  v.  Harrell,  1  Duvall  {Ky.) 

^SS^  >  Austin  V.  Graham,  29  Eng.  L.  <&  Eg.  38. 

A.  C.  Bradley,  for  respondents; — Cited  Jackson  v.  Van  Du- 

^u,  5  Johns.  144,  158 ;  Jackson  v.  King,  4  (7of(;.  207,  216 ; 

Delafield  v.  Parish,  25  N.  Y.  9,  97 ;  Ayrey  v.  Hill,  2  ^dd.  206 ; 

Shdford  on  Lunacy,  304 ;  Cartwright  v.  Cartwright,  1  PhiU. 
IV.— 13 
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90 ;  Brogden  v.  Brown,  2  Add.  441 ;  Peck  v.  Gary,  27  JV.  Y.  9, 
17;  Stanton  v.  Wetherwax,  16  Barb.  259;  Dew  t;.  Clark,  3 
Add.  79,  279;  Wheeler  v.  Anderson,  9  ffagg.  674;  3  Id.;  Mor- 
rison V.  Smith,  3  .Br.  209 ;  1  Jarm.  on  Wills,  56-65 ;  37,  and 
anthonties;  39,  and  authorities;  Frere  v.  Peacocke,  1  Rob.  Ec. 
442;  Felleck  v.  AUenson,  3  Jlagg.  527;  Thompson  v. 
Qmmby,  2  Bradf.  449,  affirmed  in  21  Barb.  107 ;  Harrison's 
Case,  1  Bradf.  378;  Wheeler  v.  Alderson,  3  ffagg.  574;  Gard- 
ner V.  Gardner,  22  Wend^  538-40 ;  Hoby  v.  Hoby,  1  ffagg.  146 ; 
Bird  V.  Bird,  2  7d.  142 ;  Robson  v.  llorke,  1  Add.  53 ;  Blanch- 
ard  V.  Nestle,  3  Den.  37,  43 ;  Newhouse  v.  Godwm,  17  Barb. 
236  ;  Stultz  v.  Schaffie,  18  Bng.  L.  £  E.  57G ;  Sefton  v.  Hop- 
wood,  1  Fosi.  <&  F.  578 ;  Mackenzie  v. ,  2  ffagg.  111. 

By  the  Coubt. — Wright,  J.  [After  stating  the  facts 
aboTe.] — The  bulk  of  the  property,  it  is  true,  is  given  to  the 
testator's  brother,  and  it  may  be  conceded,  that  the  will  is  a 
will  inofficious,  so  far  as  regards  his  son.  But  if  the  son  had 
been  wholly  disinherited  (which  he  is  not,  but  a  moderate 
competency  given  to  him),  not  in  favor  of  the  brother,  but  of 
parties,  strangers  in  blood  to  the  deceased,  it  would  be  no 
ground,  of  itself,  for  avoiding  the  instrument.  The  doctrine 
of  inofficious  testaments,  invoked  from  the  civilians,  has  no 
place  in  our  law.  A  man  has  a  right  to  make  whatever  dispo- 
sition of  his  property  he  chooses,  however  absurd  or  unjust 
If  capacity,  formal  execution  and  volition  appear,  his  will 
must  stand.  A  "  disposing  mind,"  said  Ceestvell,  J.,  in  Earl 
of  Sefton  V.  Hopwood,  1  Fast.  &  F.  578,  *•'  does  not  mean  that 
he  should  make  what  other  people  think  a  reasonable  will  or  a 
kind  will,  because,  by  the  law  of  this  country,  he  has  absolute 
dominion  over  his  own  property,  and  if  he,  being  in  possession 
of  his  faculties,  thinks  fit  to  make  a  capricious,  harsh  or  cruel 
will,  you  have  no  right  to  interfere ;  that  would  be  to  make  his 
will  for  him,  and  not  to  allow  him  to  make  iL"  *•  The  right 
of  a  testator  to  dispose  of  his  estate,'*  said  Pobtee,  J.,  in  de- 
livering the  opinion  of  this  court  in  Clapp  v.  FuUerton,  34  N. 
Y.  190, 196,  '*  depends  neither  on  the  justice  of  his  prejudices . 
nor  the  soundness  of  his  reasoning.  He  may  do  what  he  will 
with  his  own ;  and  if  there  be  no  defect  of  testamentary  capa- 
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city,  and  no  nndne  influence  or  fraud,  the  law  giyes  effect  to 
his  will,  though  the  proyisions  are  unreasonable  or  unjust/' 
QrendaU  v.  Grendall,  4  ffagg.  Ec.  1 ;  Wench  v.  Murray,  3  Curt. 
623;  Butler  v.  Barry,  1  Id.  614;  Peck  v.  Gary,  27  N.  Y.  9, 18 ; 
If  the  deceased,  then,  possessed  the  requisite  testable  capacity, 
and  the  instrument  was  the  free  emanation  of  his  will,  it  is 
Talid,  and  is  entitled  to  probate ;  and  it  is  incumbent  on  us  so 
to  adjudge,  much  as  in  another  forum  we  might  be  induced  to 
regaid  the  narrow  provision  for  the  son,  in  yiew  of  the  dece- 
dent's wealth,  as  unjust  and  undutifuL  There  are,  therefore, 
but  the  two  questions,  was  there  capacity  ?  and  freedom  from 
restraint? 

L  As  to  capacity.  The  evidence  as  to  the  general  capacity 
of  the  deceased  is  but  one  way.  The  case  is  not  a  balanced 
one,  or  one  where  the  evidence  greatly  preponderates  on  that 
subject  The  deceased,  as  has  been  stated,  had  been  actually 
engaged  in  lumbering  in  Virginia  for  over  thirty  years,  and, 
according  to  all  the  the  testimony,  was  an  unusually  shrewd 
and  energetic  business  man.  His  mind  was  clear,  vigorous, 
and  strong.  He  was  also  a  firm  man,  decided,  self-rehant  A 
witness  characterizes  him  (and  this  was  the  tenor  of  all  the 
proof)  as  a  man  of  ''great  capacity  for  business,  remarkable 
for  his  firmness,  self-reliance,  and  tenacity  of  purpose."  That 
clearness,  solidity  and  strength,  were  the  general  mental  char- 
acteristics evinced  by  him  throughout  most  of  his  life,  is  not 
questioned  by  the  appellant.  But  it  is  insisted,  that  disease 
and  intemperance,  within  the  two  years  prior  to  his  death, 
effected  a  change  in  his  mental  condition,  and  that  when  the 
will  was  made  he  was  insane,  or,  if  not  properly  insane,  was 
imbecile.  The  suggestion,  that  insanity  existed  in  any  form, 
or  that  the  testator's  mental  faculties  were  perceptibly  impaired 
at  the  time  of  Hie  factum,  is  wholly  unsustained  by  the  proof. 
On  the  contrary,  the  proof  establishes  the  fact,  that,  at  that 
time,  his  mind  was  as  vigorous  and  sound  as  it  had  ever  been. 
The  instrument  was  prepared  by  Lot  C.  Clark,  Esq.,  for  many 
years  his  legal  adviser  in  relation  to  his  affioirs  at  the  north. 
Mr.  Clark  was  alone  with  him,  in  his  room  at  his  brother's 
house,  some  two  or  three  hours,  conversing  in  respect  to  his 
property;  receiving  his  instructions;  getting  his  exact  views 
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in  regard  to  the  provisions  of  the  will,  his  slares,  and  the  laws 
of  Virginia  and  North  Carolina  as  to  them ;  and  in  drawing 
the  instrument  as  it  was  finally  executed.     All  the  directions 
for  drawing  it  were  given  by  the  decedent  without  a  suggestion 
from  any  other  person.     He  exhibited  a  will  made  by  him  the 
year 'before,  which  had  been  drawn  by  Judge  Metcalfe  the 
surrogate  of  the  county,  and  suggested  the  alterations  he  desired 
made,  assigning  his  reasons  therefor.    He  named  as  witnesses. 
Dr.  Edgar,  for  many  years  his  attending  physician  when  visit- 
ing at  the  north,  and  Judge  Wihakt,  a  friend  from  boyhood, 
and  requested  Mr.  Clark  himself  to  sign  as  a  witness.  Accord- 
ing to  the  testimony  of  Mr.  Clark,  he  ^'  was  as  clear  in  mind 
and  faculties  as  he  had  ever  known  him;''  ''his  mind  was  per- 
fectly sound  and  clear."    Dr.  Edgar,  long  fiuuiliarly  acquainted 
with  his  physical  constitution,  and  habits,  and  mental  charac- 
teristics,   '^ considered    him    of  sound  mind;"  and    Judge 
WiNANT,  the  other  subscribing  witness,  concurred  with  them 
in  opinion.    Judge  Winakt,  after  the  will  was  executed,  con- 
versed with  him  at  large,  respecting  his  health,  and  in  refer- 
ence to  internal  improvements,  in  which  he  was  interested,  in 
Virginia;  in  which  conversation,  he  indicated  no  defect  of 
mental  capacity,  but  full  intelligence.    He  subsequently  dined 
with  the  family.    In  addition  to  this  proof,  eight  witnesses^ 
residents  of  Virginia,  knowing  him  well  for  many  years,  testi- 
fied, that,  down  to  his  leaving  Deep  Creek  for  the  north,  some 
ten  days  before  the  will,  his  mental  condition  remained  as 
good  as  they  had  ever  known  it ;  and  Dr.  Anderson,  called  as 
a  consulting  physician  three  days  after  the  will,  represented 
his  "  intelligence  to  be  perfect"    This  evidence,  which  was 
wholly  uncontradicted,  tends  to  but  one  conclusion, — that,  in- 
stead of  the  decedent  being  a  person  of  permanently  dis- 
ordered intellect  at  the  execution  of  the  will,  there  were  no 
sensible  indications  that  his  rather  unusual  powers  of  mind 
had  even  begun  to  decay.  He  was,  it  is  true,  broken  in  health, 
having  from  youth  been  a  sufferer  from  gout,  which  was  he- 
reditary, and  which  at  length  caused  an  affection  of  the  heart, 
and  dropsy,  the  latter  diseases  developing  themselves  in  con- 
nection in  the  spring  of  1859.     Such  constitution  as  he  had 
was  nearly  broken  down,  and,  though  death  was  not  to  be  im- 
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mediately  apprehended^  the  issne^  as  the  physicians  who  ex- 
amined his  case  some  three  years  after  the  will  expressed  it, 
''was  merely  a  question  of  time.''  Bat  no  one  intimates,  that 
his  hodily  infirmities  had  then,  if  ever,  produced  any  mental 
disturbance,  or  enfeebled  his  intellect  in  any  appreciable  degree. 
Keither  has  the  suggestion  any  foundation,  that  indulgence  in 
intoxicating  liquors  had  then  impaired  his  mind.  It  appears, 
that,  although  not  totally  abstaining,  he  had,  for  most  of  his 
life,  been  abstemious  in  the  use  of  liquors.  A  year  or  two  be- 
fore his  death,  he  indulged  in  a  more  free  use  of  them,  but  not, 
apparently,  to  excess,  at  least,  before  the  summer  and  fall  after 
the  wilL  In  185S,  he  spent  the  months  of  May,  August  and 
September  at  Bossville,  where  he  could  not  haye  drank  to  any 
marked  extent,  for  no  one  suggests  that  he  was  ever  under  the 
influence  of  liquor  in  the  slightest  degree.  Prior  to  his  visit 
to  the  north  in  1859,  he  was  shown  to  haye  been  partially 
affected  by  it  in  two  or  three  instances  in  Virginia,  but  was 
neyer  seen  intoxicated.  Nor  was  he  under  its  influence,  to  any 
extent,  when  the  will  was  made.  In  yiew  of  these  facts,  there 
is  no  color  for  saying,  that  his  indulgence  in  intoxicating 
liquors,  previous  to  the/adwm,  had  affected  his  mind,  or  his 
capacity  to  make  a  will.  Nor,  if  it  were  at  all  important,  does 
the  evidence  warrant  the  conclusion,  that  his  use  of  stimulants 
during  his  stay  and  illness,  at  Bossville,  after  the  will,  reduced 
his  mind  to  a  state  of  general  incapacity  for  the  performance 
of  a  testamentary  act.  Such  a  conclusion  is  at  war  with  the 
general  facts  of  the  case.  There  is  no  pretense,  that  his  drink- 
ing (however  excessive  it  may  have  been)  incapacitated  him 
for  business,  or  prevented  him  firom  attending  to  and  control- 
ling hiB  l)usiness  affairs.  It  indisputably  appears,  that  his 
business  operations  went  on  as  actively  as  ever,  under  his 
direction ;  and  no  matter  relating  to  his  affairs  or  property, 
north  or  south,  however  slight,  any  body  ventured  to  touch 
without  his  previous  authority.  Those  who  speak  most  un- 
fiivorably  of  his  habits,  represent  him  as  constantly  exercising 
memory,  will,  discrimination,  firmness,  and  all  the  attributes  of 
perfect  inteUigence.  The  habit  of  drinking  undoubtedly  grew 
on  him  as  he  sunk  under  his  complicated  ailments,  and  it  may 
have  tended,  in  some  degree^  to  weaken  his  mind ;  but,  down ' 
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to  his  departure  for  Virginia,  •  some  two  months  before  his 
death,  nobody  pretends  that  he  was  imbecile.  Indeed,  the  eyi- 
dence  distinctly  indicates,  that,  np  to  this  time,  he  retained 
nearly  his  fall  strength  of  intellect. 

The  will,  then,  is  not  impeachable  on  the  ground  of  testa* 
mentary  incapacity.  There  is  no  room  to  doubt  that  when  it 
was  executed,  the  testator  was  fully  competent.  Bodily  disease 
may  have  abated  some  of  the  former  elasticity  of  his  mind, 
but  it  was  in  no  way  diseased  or  eyen  in  an  incipient  state  of 
decay. 

2.  There  being  capacity,  was  the  will  the  free  act  of  the  de- 
cedent, or  was  it  the  result  of  undue  influence,  exercised  by 
his  brother,  the  principal  beneficiary?  This  latter  question 
was  not  argued  with  any  apparent  confidence,  by  the  appel- 
lant's counsel,  and  I  cannot  well  see  how  it  could  haye  been. 
Undue  influence  must  be  an  influence  exercised  by  coercion, 
imposition  or  fraud.  It  must  not  be  such  as  arises  from  the 
influence  of  gratitude,  afiection  or  esteem,  but  it  must  be  the 
ascendancy  of  another  will  oyer  that  of  the  testator,  whose 
faculties  haye  been  so  impaired  as  to  subject  him  to  the  con- 
trolling influence  of  force,  imposition  or  fraud.  Gardiner  v. 
Gardiner,  34  JV.  T.  162;  Dean  v.  Negley,  41  Penn.  312 ;  Small 
V.  Small,  4  Greenl  220 ;  Trumbull  v.  Gibbons,  2  Zab.  117- 
Moreoyer,  the  exertion  of  the  influence  upon  the  yery  act  must 
be  proyed,  and  it  will  not  be  inferred  from  opportunity  and  in- 
terest. Carroll  v.  Norton,  3  Bradf.  291,  320 ;  Glapp  v.  Fuller- 
ton,  34  y.  Y.  190.  I  can  discoyer  nothing  in  the  record  that 
brings  the  case  within  the  rules.  The  circumstances  anterior 
to  and  attending  the  execution  of  the  instrument  are  incon- 
sistent with  any  other  hypothesis  than  that  it  was  the  product 
of  the  decedent's  own  will,  and  not  of  the  force,  fraud  or  un- 
due influence  of  any  other.  The  fact  is  unquestioned  that  he 
was  a  man  of  more  than  ordinary  yigor  of  intellect,  of  great 
firmness,  self-reliance  and  tenacity  of  purpose,  and  it  is  clear 
from  the  eyidence,  that  he  retained  his  unusual  powers  of  mind 
down  to  the  period  of  making  the  will.  He  was  not,  therefore, 
in  a  condition  to  be  exposed  to  undue  infiuences.  But  the 
•case  is  barren  of  eyidence  of  any  direct  influence — ^much  less 
that  improper  influence  which  will  yitiate  a  testamentary  act 
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—exercised  by  the  brother  to  procure  the  will.    It  may  be  that 
the  decedent  was  unjust  to  his  son,  the  appellant,  in  the  dis- 
position of  his  property,  and  that  the  brother  should  not  haye 
been  selected  as  the  chief  beneficiary^  but  there  is  nothing 
rising  to  the  ^'gnity  of  proof   of   any  undue  influence  or 
contriyance  on  the  part  of  the  latter  to  effect  the  result    In 
its  dispositiye  parts,  affecting  the  son  and  the  brother,  the  in- 
strument was  similar  to  one  made  by  the  testator,  the  fall  pre- 
viously, at  Eossyille,  except  that  the  annuity  to  the  son  was  re- 
duced firom  fourteen  hundred  dollars  to  seyen  hundred  dollars. 
It  is  possible  that  the  brother  knew  what  this  will  of  1S58  con- 
tained; but  there  is  nothing  to  base  a  conjecture  upon  that  he 
interfered  in  any  way  to  bring  it  about.    As  to  the  will  in 
question,  the  proof  is  equally  decisiye  as  to  non-interference 
on  the  part  of  the  brother.    It  appears,  conclusiyely,  that  the 
alteration  of  the  will  of  1858,  by  halying  the  son's  annuity, 
'^aa  in  accordance  with  a  design  of  the  testator,  conceiyed  in 
^irpnia  the  winter  preyiously ;  a  design  and  result  oyer  which 
^he  brother  could  haye  had  no  possible  influence  on  the  nature 
^^  the  case.     The  instrument  was  drawn  in  the  room  of  the 
^^cedent,  he  being  alone  with  Mr.  Clark,  his  counsel    The  in- 
^^ction  preceded  solely  from  him.    The  brother  was  not 
^^flfc  at  any  time  during  the  two  hours  spent  in  the  act. 
^?  Irnew  that  the  testator  was  making  his  will,  as  did  the  tes- 
x^  ^^^  sister,  Mrs.  Guyon,  who  was  in  the  house  at  the  time ; 
^hat  he  was  any  more  cognizant  of  the  contents  of  the  in- 
nzzxjent  being  executed  than  the  sister,  there  is  not  the 
^1  ^^^fit  proof.      True,  the  factum  was  at  his  house,  but 
Jit      '•^as  the  decedent's  only  home  and  resort  at  the  north. 
to  M^  ^"^s  some  eyidence,  also,  that  he  conyeyed  the  message 
g^^  "^'   Olark  to  come  and  draw  the  will,  but  his  agency  in  re- 
jL         ^c^  that  message  was  not  only  natural,  but  aflSrmatiyely 
^      ^    to  haye  been  in  obedience  to  the  wish  of  the  decedent 

J  ^*'^^d  in  Virginia  before  starting  for  the  north. 
^^,    '^^^w  of  this  state  of  facts,  there  is  no  ground  for  alleging 
j^        *^  ^  decedent,  in  publishing  the  instrument  and  dictating 
j^,  ^^^^^te,  was  not  acting  of  his  own  free,  uninfluenced  will 


rm  — *ie8. 

^^*^^  18  much  eyidence  in  the  case  of  matters  transpiring  at 
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Bossyille,  subsequently  to  the  wilL  An  allusion  to  it  is  unim- 
portant The  point  of  inquiry  as  to  testamentary  capacity  and 
the  exercise  of  undue  influence  or  fraud  is,  before  or  at  the 
term  of  the  factum;  subsequent  occurrences  cannot  affect  the 
legal  aspects  of  the  case. 

I  am  of  the  opinion  that  the  questions  of  fact  inyolved  were 
rightly  decided  by  the  surrogate^  and  that  the  judgment  should 
beafBrmed. 

A  majority  of  the  judges  concurred. 

Judgment  affirmed^  costs  to  be  paid  out  of  the  estate. 


SEYMOUR  V.  COWING. 

"  December,  1864. 

An  appellant  cannot/ on  appeal,  for. the  first  time  object  that  the  eonrt 
directed  verdict  for  the  defendant,  when  there  waa  a  question  for  the 
jury.  A  request  to  submit  the  question  to  the  jury  must  be  made  at 
the  trial* 

An  instrument  not  under  seal, — e.  g.,  a  promissory  note, — may  be  de- 
livered to  the  party  in  whose  favor  it  is  drawn,  upon  a  condition  ;  so 
that  until  performance  of  the  condition  he  acquires  no  right  to  enforce 

it.t 

Parol  evidence  is  admissible  to  show  that  notes  received  by  one  party  in 
exchange  for  notes  given  by  him  to  the  other  were  mere  memoranda 
and  not  promises,  and  therefore  formed  no  consideration  for  the  notes 
he  gave4 

Erastus  B.  Seymour  and  William  Wells  sued  Harrison  O. 
Cowing,  George  Benson,  J.  Shedr  Buell  and  James  M.  Willard, 
in  the  Buffalo  superior  court,  to  recover  on  two  promissory 
notes  made  by  the  defendant,  Harrison  0.  Cowing,  to  George 
Benson,  and  indorsed  by  him  to  the  defendants  Buell  &  Wil- 
lard (who  were  partners  in  business,  in  Buffalo),  from  whom 
they  passed  by  subsequent  indorsements  to  the  plaintiffs. 

*  But  resisting  a  motion  for  a  nonsuit,  though  it  is  not  eqnivalent  to 
asking  a  direction  for  a  verdict,  is  equivalent  to  asking  that  the 
be  submitted  to  the  jury.    Slade  v.  McMullen,  45  Haw,  Pr.  63. 

t  Compare  Brackett  v.  Barney,  28  N.  F.  333. 

t  See  Tumbull  t>.  Osborn,  11  Abb,  Pr.  N,  8, 300. 
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The  ans\ifers  alleged  that  the  notes  were  accommodation 
notes,  made  to  Benson,  with  the  agreement  that  the  said  notes 
(together  with  two  others,  made  at  the  same  time),  should  be 
used  only  to  borrow  money  at  lawful  interest,  for  a  specified 
purpose,  and  should  not  be  put  into  the  market  to  be  sold  or 
otherwise  negotiated  on  usury ;  but  contraiy  to  such  agree- 
ment the  notes  were  transferred  .by  Benson  upon  a  usurious 
agreement,  and  the  proceeds  misapplied ;  of  all  which  facts 
plaintiffs  had  notice  before  they  took  the  notes. 

At  the  trial,  the  defendants  proved  that  on  October  20, 
1856,  and  before  said  notes  were  made,  Benson  had  applied  to 
Cowing  to  borrow  his  note  for  about  four  thousand  dollars,  or 
to  make  an  exchange  of  notes,  both  of  which  Cowiug  declined. 
On  the  day  of  the  date  of  the  notes  Benson  called  on  Cowing 
again,  and  told  him  he  could  not  get  along  without  his  paper, 
and  requested  him  to  make  some  notes.  He  proposed  to  leave 
with  Cowinghis  [Benson's]  notes,  corresponding  with  the  notes 
Cowing  should  let  him  have,  as  memoranda  of  the  transaction. 
Cowing  told  him  he  might  do  as  he  pleased  about  leaving  his 
[Benson's]  notes;  that  if  he  left  them  he  [Cowing]  should 
hold  them  as  memoranda  and  would  put  them  in  his  safe; 
that  all  he  wanted  was  that  Benson  should  take  up  his  [Cow* 
ing's]  notes  at  maturity.  That  thereupon  Cowing  made  the 
four  notes  above  described  and  delivered  them  to  Benson,  who 
thereupon  made  four  notes  corresponding  in  amount  and  time 
and  place  of  payment  with  those  made  by  Cowing,  and  de- 
livered them  to  Cowing.  Cowing  put  the  notes  made  by  Ben- 
son into  his  safe,  but  made  no  use  of  them ;  and  although  he 
kept  a  bill-book,  he  did  not  enter  these  notes  in  it. 

The  defendant?  also  proved  that  Benson  procured  the  notes 
to  be  discounted  by  the  plaintiffs  at  the  rate  of  twelve  percent, 
per  annum.  That  Buell,  solely  for  the  accommodation  of  Ben- 
son, and  without  the  knowledge  or  consent  of  Willard,  and 
without  the  scope  of  the  partnership  articles,  indorsed  on  the 
notes  the  name  of  said  firm,  of  which  fact  the  plaintiffs  had 
notice  at  the  time  they  received  the  notes. 

The  court  directed  a  verdict  in  favor  of  the  defendant  Wil- 
lard; also  a  verdict  against  the  defendant  Cowing,  for  the 
amount  o(  the  notes  and  interest;  and  against  the  defendant 
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Buel],  for  the  amount  paid  by  the  plaintiff  to  Benson,  and  in- 
terest. Cowing  and  Buell  separately  excepted.  The  court  sus- 
pended judgment,  and  ordered  the  exceptions  to  be  heard  in 
the  first  instance,  at  the  general  term. 

Tlie  superior  courts  at  general  term,  held  that  parol  eridence 
to  qualify  the  delivery  was  admissible,  citing  Chester  v.  Bank 
of  Kingston,  16  N.  Y.  336 ;  and  that  the  evidence  showed  at 
most  a  delivery  of  the  memorandum  notes  by  way  of  indem- 
nity. The  court  therefore  set  aside  the  verdict,  and  ordered  a 
new  trial,  with  costs  to  abide  the  event 

Plaintiffs  appealed  to  this  court. 

M.  A,  WIntney,  for  defendants,  appellants. — That  the  trans- 
action was  one  contract  in  writing.  2  Pant,  on  ConL  14; 
Hill  V.  Muller,  3  Paige,  254;  Van  Home  r.  Crain,  1  Id.  455. 
Parol  evidence  is  admissible.  1  Cau  35S;  Erwin  v.  Saunders, 
1  Coiu.  249,  and  cases  cited;  Payne  v.  Ladue,  1  JETit//,  116; 
Eaves  v.  Henderson,  17  We)icU  190;  Ely  v,  Kilborn,  5  Detu 
614;  Cow.  and  Ihll  Xotea  to  Phil  Ev.  1460;  Brown  v.  Hill,  1 
Den.  400 ;  Thompson  v.  Ketchum,  8  Johns.  190 ;  Fitzhngh  v. 
Bunyan,  Id.  375 ;  Wells  v.  Baldwin,  18  Id.  44 ;  Chester  v.  Bank 
of  Kingston,  16  iV".  Y.  336.  A  deed  or  an  instrument  cannot 
be  delivered  to  a  party  aa  escrow.  Such  delivery  is  absolute. 
Arnold  v.  Patrick,  6  Paige,  310 ;  Gilbert  v.  N.  A.  Fire  Ins.  Co., 
34  Wend.  23 ;  Lawton  v.  Sagar,  11  Barb.  349.  The  notes  were 
given  upon  a  valid  consideration,  and  the  purchase  of  them  at 
a  discount  by  the  plaintiffs  was  not  usurious.  Bice  v.  Mather, 
3  Wend.  61,  and  note  a,  and  cases  cited ;  Cobb  v.  Titus,  10  y. 
Y.  198. 

Henry  W.  Rogers,  for  plaintiffs,  respondents ;— Cited  2  Phih 
Ev.  4  Am.  ed.  675 ;  Ely  v.  Kilbourn,  5  Den.  516 ;  Miller  r. 
Gambie,  4  Barl.  146;  Goddard  v.  Cutts,  2  J^air/.  440,442; 
Chester  v.  Bank  of  Kingston,  16  N.  Y.  (opinions  of  Judges 
C  JMSTOCK  and  Paiqe),  341,  343 ;  Chit  on  Coni.  3. 4.  As  to 
what  constitutes  due  execution  and  delivery,  1  Oreenl.  Ev.  § 
284.    As  to  consideration,  Chit,  on  Bills,  marg.  p.  73. 
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MuLLini'^  J. — The  only  question  on  the  trial,  and  the  only 
one  before  us  for  decision,  is  whether  Cowen  received  the  notes 
of  Benson  in  exchange  for  the  four  notes  delivered  by  him  to 
Benson.  If  he  did,  the  direction  at  the  trial  was  right  If  be 
did  not — if  they  were  received  merely  as  memoranda  of  the 
date,  amount  and  time  of  payment  of  the  notes  delivered  by 
Cowing,  then  there  was  no  exchange,  and  consequently  no 
consideration  for  the  notes  m  suit 

There  was  no  conflicting  evidence  in  regard  to  the  arrange- 
ment concerning  the  notes,  and  the  court  was  right,  therefore, 
in  ordering  a  verdict  If  the  arrangement  proved  was  sus- 
ceptible of  two  constructions,  it  was  for  the  court  to  construe 
it  so  as  to  give  effect  to  the  intention  of  the  parties.  If  there 
was  any  question  for  the  jury,  it  was  the  duty  of  the  parties  to 
aak  that  the  case  be  submitted  to  the  jury.  No  such  request 
was  made ;  they  acquiesced  in  the  action  of  the  court,  and  they 
cannot  now  be  heard  to  allege  that  there  was  any  question  with- 
held from  the  jury  which  should  have  been  submitted  to  them. 

We  must  treat  the  question  as  one  of  law,  and  that  question 
is  whether,  on  the  facts  proved,  the  agreemsnt  was  one  of  ex- 
cliange  of  notes,  or  whether  it  was  a  loan  of  the  notes  of  Cow- 
ing, and  Benson's  were  left  as  memoranda  merely. 

Before  the  notes  in  question  were  made,  Benson  applied  to 
Cowing  to  borrow  his  notes  for  some  four  thousand  dollars, 
whicli  Cowing  refused  to  lend.  The  application  was  again  re- 
newed on  the  day  the  notes  of  Cowing  were  made,  and  Benson 
proposed  to  leave  his  notea  with  Cowing  as  memoranda  of  the 
transaction.  Cowing  told  him  he  might  do  as  he  pleased;  all 
,  be  wanted  was  that  Benson  should  take  up  his  (Cowing's) 
notes  at  maturity,  and  Benson's  notes  were  not  used  by 
Cowing. 

It  is  thus  shown  that  an  exchange  was  distinctly  propssedby 
Benson  and  refused.  There  is  not  a  particle  of  evidence  to 
show  that  Cowing  changed  his  mind.  Indeed,  no  request  was 
afterward  m^e  to  him  to  exchange.  The  subsequent  applica- 
tion, and  the  one  in  the  pursuance  of  which  the  notes  of  Cow- 
ing were  made  and  delivered,  was  that  Cowing  should  make 
his  notes,  and  he  (Benson)  would  deliver  his  as  memoranda. 

If,  notwithstanamg  this  arrangement,  Cowing  had,  never- 
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theless,  treated  Benson's  notes  as  operative  securities,  the  judge 
might  have  found  a  change  of  purpose  on  the  part  of  Cowing, 
or  have  implied  a  new  agreement  from  the  acts  of  the  parties. 
But  there  is  no  act  to  justify  any  such  infarence,  and  any  find- 
ing of  fact,  or  any  construction  of  the  agreement,  hy  which  an 
exchange  of  notes  is  imputed  to  the  parties,  is  utterly  without 
foundation  in  law  or  in  fact 

It  was  competent  for  the  parties  to  agree  that  the  notes  of 
Benson  should  be  left  with  and  be  held  by  Cowing  as  memo- 
randa merely.  A  deed,  if  delivered  to  the  grantee  or  person 
entitled  to  take  under  it>  becomes  at  once  absolute,  whatever 
the  intention  of  the  parties  may  be.  Arnold  v.  Patrick,  C 
Paige,  310 ;  "Worrall  v,  Munn,  5  JV.  F.  "iHd.  But  instruments 
not  under  seal  may  be  delivered  to  the  party  to  whom  upon 
their  face  they  are  made  payable,  or  who  is  by  their  terms  enti- 
tled to  some  interest  or  benefit  under  them,  upon  a  condition 
the  performance  of  which  is  necesary  in  order  to  perfect  the 
title  of  the  holder  to  enforce  the  contract.  Bdw.  on  BiUSy  186  ; 
Miller  v.  Gambie,  4  Barb.  14G. 

Our  reports  are  filled  with  [cases  in  which,  the  delivery  of 
noi.es  and  other  obligations  to  the  payee  or  obligee  being  shown 
to  be  conditional,  the  title  of  the  holder  was  defeated. 

It  is  said  that  the  evidence  that  the  notes  of  Benson  were 
left  as  memoranda  merely,  was  incompetent  because  it  contra- 
dicted the  contract,  making  it  inoperative,  when  by  its  terms  it 
was  an  absolute  engagement  to  pay. 

The  objection  begs  the  question.  Before  the  rule  contended 
for  can  apply,  it  must  appear  that  the  contract  was  a  valid 
agreement  in  the  hands  of  Cowing.  Had  it  been  shown  that 
the  delivery  was  absolute,  or  had  there  been  no  evidence  to 
show  it  conditional,  the  presumption  of  law  would  have  been 
that  the  delivery  was  absolute,  and  in  that  case  evidence  could 
not  be  given  that  it  was  agreed  between  the  parties  difierently 
from  the  terms  of  the  contract.  But  until  delivery,  the  con- 
tract is  wholly  inoperative,  and  if  it  be  shown  that  the  instru- 
ment was  delivered  to  take  effect  only  on  the  performance  of 
some  condition,  or  on  the  happening  of  some  future  event,  the 
contract  is  not  operative  and  binding  until  the  condition  is 
performed  or  the  event  has  occurred. 
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Such  evidence  does  not  alter  or  vary  the  contract, — for  when 
the  contract  takes  effect  it  speaks  for  itself: — bat  it  prevents  a 
delivery,  which,  unqualified,  would  give  instant  effect  to  the 
agreement,  from  having  any  other  or  greater  effect  than  is  con- 
templated by  ths  parties. 

If  the  question  as  to  the  meaning  of  the  contract  could  be 
treatetk  as  one  of  fact  and  not  of  law,  the  judgment  of  the 
general  term  must  nevertheless  be  affirmed^  That  court  has 
power  to  review  the  findings  of  feet  of  the  judge  at  the  circuit, 
and  this  court  in  reviewing  the  judgment  can  only  look  into 
the  case,  in  order  to  see  whether  there  is  any  evidence  to  sus- 
tain the  findings  of  tb  e  general  term.  If  there  is,  we  must  affirm 
the  judgment.    If  there  is  none,  it  is  our  duty  to  reverse  it. 

The  evidence  fully  justifies  the  action  of  the  general  term  m 
setting  aside  the  verdict  If  I  am  right  in  either  of  the  fore- 
going positions,  there  was  no  consideration  for  the  notes  of 
Cowing,  and  a  recovery  thereon  by  the  plaintiff  cannot  be 
sustained. 

I  discover  no  ambiguity  in  the  language  of  the  case  where  it 
says  the  notes  were  left  with  Cowing  as  memoranda.  The  word 
explains  itselL  Memoranda  is  defined  by  Websteb  to  be 
"  notes  to  help  the  memory '*  This  is  a  very  different  purpose 
from  that  of  being  valid  contracts  to  pay  money. 

The  agreement. of  the  parties  can  have  but  one  interpreta- 
tion and  that  is,  that  the  notes  of  Benson  were  not  delivered 
as  binding  obligations  to  Cowing.  The  notes  of  Cowing  were, 
therefore,  without  consideration  and  void.  The  verdict  was 
wrong.  The  order  of  the  general  term,  setting  it  aside  and 
granting  a  new  trial,  was  right,  and  should  be  affirmed ;  and, 
under  the  stipulation,  judgment  absolute  should  be  ordered, 
with  costs. 

Denio,  Ch.  J. — The  notes  in  question  having  been  negoti- 
ated to  the  plaintiffs  at  a  higher  rate  of  interest  than  that  al- 
lowed by  law,  the  question  was,  whether  they  were  operative 
paper  in  the  hands  of  Benson,  the  payee,  who  negotiated  them, 
at  that  time.  If  they  were,  he  had  a  right  to  dispose  of  them 
at  a  discount;  but  if  they  had  their  legal  inception  only  at 
the  time  of  such  transfer  they  were  infected  with  usury. 
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The  plaintiffs  claim  that  Cowing,  the  maker>  receiyed  ralne 
at  the  time  of  signing  them,  by  taking  the  notes  of  Benson, 
the  payee,  for  equal  amounts,  and  haying  the  same  time  to  ma- 
ture ;  and  they  seek  to  apply  t^  the  case  the  principle  of  Cobb 
V.  Titus,  10  iV.  F.  198.  But  it  was  shown  by  parol  evidence 
that  Cowing  became  the  maker  of  the  notes  simply  for  the  ac- 
commodation of  Benson,  and  did  not  consent  to  receiye  the 
notes  of  the  latter  by  way  of  exchange  for  those  signed  by  him. 
Itwasproyed  that  when  Benson  offered  to  leaye  his  notes, 
Cowing  said  he  might  do  as  he  pleased  about  it ;  but  if  he 
did  leaye  them,  he  woiild  hold  them  as  memoranda  of  the  trans- 
action, and  would  put  them  in  his  safe ;  and  that  all  he  wanted 
was,  that  Benson  should  take  up  his  (Cowmg's)  notes  at  ma- 
turity. This,  proof,  if  legal,  showed  that  there  was  no  con- 
sideration for  the  notes  sued  on  until  they  were  negotiated  to 
the  plain tiffg.  The  single  question,  therefore  is, — if  that  can 
be  said  to  be  a  question — whether  the  defendants  were  entitled 
to  establish  the  circumstance  stated  by  parol  eyidence.  The 
plaintiffs  insist  that  the  fact  of  the  exchange  of  the  notes,  and 
the  constituting  one  set  the  consideration  of  the  other,  existed 
in  writing.  But  that  is  a  mistake.  The  only  writings  were 
the  notes  of  the  respectiye  parties.  The  fact  alleged  of  their 
connection  with  each  other,  and  that  one  set  was  the  consider- 
ation of  the  other,  was  not  shown  by  any  writing.  To  be  sure, 
each  party  had  the  notes  of  the  other,  and  all  the  notes  were 
presumed  to  haye  been  giyen  for  yalue ;  but  that  proyes  noth- 
ing to  the  purpose.  Without  parol  proof,  each  note  would  be 
taken  to  have  been  giyen  upon  a  separate  and  independent  con- 
sideration. It  may  be  that  they  ought  to  be  read  together, 
being  between  the  same  parties,  and  signed  at  the  same  time ; 
but  no  method  of  reading  them  would  haye  shown  anything 
as  to  their  relation  to  each  other,  or  haye  shown  that  one  was 
the  consideration  of  the  other.  To  establish  that  fact  the 
plaintiffs  would  themselyes  haye  to  resort  to  the  parol  evidence. 
That  eyidence,  when  produced,  completely  negatived  the 
idea  of  an  exchange  of  notes.  Benson's  notes  were  not 
negotiated  to  Cowing,  but  were  giyen  to  him  to  be  kept 
as  memoranda ;  and  the  consideration  expressed  on  their  face 
was  disproved. 
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It  follows  that  the  defense  of  usury  was  fully  made  out,  and 
that  the  judge  should  haye  directed  a  yerdict  for  the  defend- 
ants« 

The  order  appealed  from  should  be  affirmed,  and  judgment 
final  be  giyen  for  the  defendants,  pursuant  to  the  stipulation. 

All  the  judges  concurred. 

Order  for  new  trial  affirmed,  and  judgment  absolute  for  de- 
fendants, with  costs. 


SEYMOUR  V.  MONTGOMERY. 

December,  1864. 

An  executory  sale  of  an  interest  in  a  Teasel  jet  to  be  bailt,  paases  no 
interest  in  the  yessel  when  it  comes  into  existence,  as  against  a  pur- 
chaser after  that  time  having  no  notice  of  the  previous  sale. 

Four  parties  agreed  to  boild  a  vessel,  each  to  contribute  one-quarter  of 
the  cost,  and  each  to  be  one-quarter  owner,  and  two  of  them  to  be  each 
entitled  to  buy  the  shares  of  the  others.  Held,  tliat  one  of  them  who 
accordingly  purchased  the  share  of  another,  could  not  defend  an  action 
for  the  price,  on  the  ground  that  before  building  the  vessel,  the  vendor 
had  made  an  executory  sale  of  the  same  share  to  another  of  the  four, 
and  received  a  part  of  the  price. 

Erastus  B.  Seymour  and  William  Wells,  as  assignees  of  Bid- 
well,  Banta  &  Co.,  sued  Robert  B.  Montgomery,  in  the  superior 
court  of  Buffalo,  to  recover  a  balance  alleged  to  be  due  on  the 
sale  of  a  quarter  interest  in  a  yessel. 

The  facts  found  by  the  referee  were,  that  in  Feb.,  1857,  Bid- 
well,  Banta  &  Co.,  shipbuilders ;  Sidney  Sheppard,  an  engine 
builder;  William  Dickson,  a  mariner,  and  the  defendant,  Rob- 
ert Montgomery,  also  a  mariner,  agreed  to  build  and  equip  a 
propeller,  at  a  total  cost  of  forty-fire  thousand  dollars ;  each 
party  to  own  a  quarter.  Bidwell,  Banta  •&  Co.  were  to  con- 
struct the  hull,  Sheppard  to  furnish  the  engines,  and  the  others 
to  pay  sufficient  cash  to  make  all  contributions  equal ;  and  it 
was  also  agreed,  that  Dickson  and  defendant  were  each  respeo- 
tively  to  have  the  privilege  of  buying  either  or  both  the  two 
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shares  of  the  other  parties^  whenever  either  of  the  former  elec- 
ted to  do  so. 

About  Feb.  25, 1857,  before  the  propeller  was  actually  com- 
menced, Dickson  having  elected  to  purchase  the  quarter  inter- 
est of  Bidwell,  Banta  &  Co.,  paid  them,  beside  his  cash  contri- 
bution, one  thousand  one  hundred  and  eighty-seven  dollars 
and  fifty  cents  on  account  of  his  purchase  of  their  interest 

Bidwell,  Banta  &  Co.  afterward  constructed  the  vessel,  so  far  as 
required  by  the  contract;  and  in  August  or  September,  1857, 
when  she  was  ready  for  launching,  sold  and  transferred  their 
one-quarter  to. the  defendant,  and  the  defendant  paid  the  pur- 
cTiase  money  thereon,  except  nine  hundred  and  ninety-six  dol- 
lars and  thirty-one  cents.  This  balance  Bidwell,  Banta  &  Co. 
assigned  to  the  plaintiffs,  who  brought  this  action  to  recover  it 
Soon  after  the  sale  to  defendant,  Bidwell,  Banta  &  Co.  became 
insolvent 

Before  that  sale  was  made,  plaintiffs  had  notice  that  Dickson 
had  made  the  payment  above  stated,  and  the  defendant  de- 
clined to  pay  to  plaintiffs  the  balance  sued  for,  on  the  ground 
that  Dickson  claimed  it  as  a  prior  purchaser  of  the  same  inter- 
est It  did  not,  however,  appear  that  defendant  at  the  time  of 
his  agreement  for  the  purchase  of  Bidwell,  Banta  &  Co.'s  share 
had  any  notice  that  they  had  previously  sold  it  to  Dickson. 

The  answer  in  the  present  action  set  up  that  Bidwell,  Banta 
&  Co.  did  not  otTn  and  sell  to  defendant  this  quarter  interest, 
but  that  William  Dickson  was  the  owner  thereof. 

The  referee  decided  that  plaintiff  was  entitled  to  judgment 
for  said  balance,  to  which  decision  defendant  excepted,  and 
judgment  having  been  affirmed  by  the  court  at  general  term, 
defendant  appealed. 

James  Sheldon,  for  defendant,  appellant; — Cited  Story  on 
Fartn.  §  417 ;  Watson  on  Partn.  78 ;  2  Barb.  439,  608 ;  Story 
Eq.  J.  §§  718-61 ;  2  Kent,  626 ;  3  G.  Bob.  133 ;  2  Dod.  288. 

M.  A.  Whitney n  for  plaintiffs,  respondents ; — Cited  Merritt 
V.  Johneon,  7  Johns.  472 ;  3  Kent,  7  ed.  199 ;  Coll,  4  Am.  ed. 
1017  J  Mumford  v.  NicoU,  20  Johns.  611 ;  Story  Eq.  J.  §  1243. 


COURT  OF  APPEALS-  209 

Seymour  v.  Montgomery. 

HoGEBOOM,  J. — The  plaintifFa  made  at  least  a  prima  facte 
title  to  the  undivided  interest  of  Bidwell^  Banta  &«Co.j  in  the 
propeller,  or  the  price  thereof,  by  showing  a  sale  and  oonyey- 
ance  of  such  undivided  interest  by  the  latter  to  the  defendant, 
and  an  assignment  to  the  plaintiff  of  the  unpaid  portion  of 
the  price. 

The  defendant,  who  undeniably  owed  this  debt,  undertook  to 
defend  this  action  by  showing  a  prior  executory  contract  for 
the  sale  of  such  undivided  interest  to  William  Dickson,  and  the 
payment  of  a  part  of  the  price  thereof  by  Dickson  to  Bidwell, 
Banta  &  Co.  The  answer  to  this  is,  that  this  contract  and  pay- 
ment, being  before  the  propeller  was  commenced  to  be  built, 
was  wholly  executory  in  its  character,  and  passed  no  title  to  or 
interest  in  the  vessel  to  Dickson,  as  against  the  defendant, 
who  had  no  notice  of  this  contract  Andrews  v.  Durant,  11 
N.  Y.  35. 

That  such  is  the  general  rule  is  undeniable,  at  least  since  the 
case  cited ;  but  it  is  attempted  to  t;ike  the  present  case  out  of  the 
oi^ration  of  this  rule,  by  the  fact,  that  Bidwell,  Banta  &  Co., 
Dickson  and  Montgomery  were,  with  one  Sheppard,  joint  pro- 
prietors of  the  vessel,  and  in  fact  jointly  concerned  in  the  con- 
struction thereof  at  their  joint  expense;  that  under  the  arrang- 
ment  between  them  for  such  construction,  Dickson  and 
Montgomery  were  entitled  to  purchase  of  the  other  parties 
their  interest  therein,  and  that  by  reason  of  this  arrangement 
the  parties  were  in  effect  partners,  and  each  bound  to  take 
notice  of  the  interest  of  the  others  therein,  and  its  extent, 
both  legal  and  equitable. 

But  I  think  they  were  not  partners,  but  only  part  owners  of 

the  propeller;  the  agreement  was  that  each  should  contribute  the 

sum  necessary  to  jiay  for  one-quarter  thereof,  and  each  should 

be  one-quarter  owner ;  they  contributed  this,  or  were  to  do  so, 

in  separate  sums,  and  were,  I  think,  to  have  a  several  though 

undivided  interest  in  the  vessel  It  is  doubtful  indeed  whether 

any  but  Bidwell,  Banta  &  Co.,  who  were  the  builders  of  the 

hall,  and  in  possesssion  thereof  and  interested  to  the  largest 

amount  in  value  in  the  vessel,  were  the  legal  owners  thereof, 

until  a  conveyance  thereof  by  them,  although  the  equitable 

interests  of  the  other  parties  would  doubtless  be  preserved  as 
IV-— Id- 
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to  all  parties  who  dealt  with  Banta  &  Co.,  with  knowledge  of 
each  equitable  interest.  Of  the  right  of  Dickson  to  purchase 
of  Bidwelly  Banta  &  Co.,  Montgomery  was  of  course  apprised 
by  the  contract.  He  had  the  same  right  himself,  but  of  the 
exercise  of  that  right  he  was  wholly  unapprised,  and  in  regard 
to  it,  I  think  was  not  bound  to  inquire,  unless  some  circum- 
stances beyond  the  mere  terms  of  the  contract  were  brought  to 
his  notice,  to  put  him  on  inquiry.  None  such  existed,  and  I 
think  the  consequence  was,  that,  however  inequitable  it  was  for 
Bidwell,  Banta  &  Co.,  with  a  part  of  the  price  of  their  inter- 
est in  the  yessel  in  their  pockets,  paid  to  them  by  Dickson,  to 
sell  to  another  person,  yet  if  such  sale  and  couTeyauce  to 
Montgomery  were  in  fact  made,  it  vested  in  the  latter  a  title  to 
the  property,  and  obliged  him  to  pay  the  price,  unless  Dickson 
was  in  some  way  made  a  party  to  the  suit,  or  intervened  in  his 
own  behalf.  Thf^  price  is  nevertheless  due  from  Montgomery, 
and  collectible  by  Bidwell,  Banta  &  Co.,  or  their  assignees  And 
it  must  be  determined  by  some  future  litigation  whether  the 
plaintiffs  after  collecting  it  are  to  respond  to  Dickson  for  it 
in  whole  or  part  Under  the  present  state  of  the  proof,  and 
as  between  the  present  parties  litigant,  I  think  the  judgment 
of  the  court  below  was  right,  and  should  be  affirmed. 

Denio,  Ch.  J. — The  plaintiffs,  it  is  true,  can  claim  no 
greater  right  than  that  which  Bidwell,  Banta  &  Co.  could  have 
claimed.  The  question  is  whether,  under  the  facts  found,  the 
defendant  can  claim  to  have  deducted  from  the  purchase  price 
of  the  one-quarter  interest  purchased  by  him,  the  amount 
which  Dickson  had  paid  on  account  of  his  inchoate  purchase 
of  the  same  quarter  interest  There  is  no  privity  between  him 
and  Dickson,  which  would  enable  the  defendant  to  avaU  him- 
self of  that  payment,  by  way  of  set-off,  or  recoupment  If  he 
can  have  the  benefit  of  it  in  any  way,  it  must  be  on  the  ground 
of  a  partial  failure  of  title  in  Bidwell,  Banta  &  Co.  If  it  could 
be  said  that  these  parties  did  not  own  the  whole  quarter,  but 
that  Dickson  owned  a  part  of  it,  to  the  extent  of  his  payment, 
then  there  would  appear  to  be  such  partial  failure  of  the  title. 
But  there  are  not  sufficient  facts  found  to  show  that  any  in- 
terest passed  to  Dickson    It  is'not  shown  why  he  did  not  cmnr 
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plete  his  purchase.  If  it  was  on  account  of  his  failure  to  com- 
plete the  payment)  no  interest  in  the  subject  passed  to  him.  So 
if)  without  fault  on  his  part,  Bidwell,  Banta  &  Co.  refused  to 
complete  the  sale  to  him,  or  put  it  out  of  their  power  to  do  so, 
by  disposing  of  the  quarter  to  the  defendant,  still  no  interest 
passed  to  Dickson.  Bidwell,  Banta  &  Co.  became  liable  to  re- 
pay him  the  money  he  had  adranced  on  account  of  the  pur- 
chase, and,  perhaps,  damages,  for  not  performing  on  their  part, 
but  the  title  of  the  property  would  not  be  changed.  The  sale 
of  the  quarter  to  Dickson  must  be  considered  executory,  and 
as  not  conferring  any  title  upon  Dickson  until  the  payment 
should  be  completed.  There  was  nothing  existing  at  that  time 
of  which  possession  could  be  predicated.  The  subject  was  yet 
to  come  into  existence,  and  any  contract  concerning  it  must, 
of  necessity,  be  executory,  and  not  executed. 

The  question,  of  course,  is,  who  should  lose  by  the  insol- 
vency of  Bidwell,  Banta  &  Co. ;  and  it  must  clearly  be  Dick- 
son, for  they  had  his  money  in  their  hands  at  the  failure.  The 
defendant  got  the  whole  interest  which  he  bargained  for,  and 
he  must,  therefore,  pay  the  balance  of  the  price  which  he 
agreed  to  give. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


SHEEHAN  V.  HAMILTON. 

May,  1864. 

I  0:/^  &etlon  of  a  legal  nature  to  recover  premises  leased  forever,  sabject 
t4>  *  '©lit  charge,  upon  the  ground  of  a  breach  of  the  condition  to  pay 
ttio  Tent,  if  defendant  pleads  an  extinguishment  of  the  rent  charge 
t>y  *  ^^^^hiiical  legal  merger,  the  plaintiff  may  show  that  in  equity  no 
^^^^  ^ias  taken  place. 

brT'  *^^  ^^^  ^^  Procedure,  in  such  a  case,  the  plaintiff  need  not 
mug  a  B^piipate  equity  action  to  have  the  rent  charge  declared  subsist- 
"^*  *^He  whole  controversy  may  be  decided  in  the  ejectment  suit, 
^^^  ^'^Blanding  the  facts  relating  to  the  alleged  merger  would  have 
'  ^fore  the  Code,  of  equitable  cognizance. 
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Eliza  Sheehan  sued  Bobert  Hamilton^  in  the  supreme  courts 
in  ejectment,  to  recorer  a  lot  of  land  in  the  Tillage  of  Saratoga 
Springs,  demised  by  a  perpetual  lease  from  Harmon  liyingston 
to  Bisley  Taylor,  in  1823,  upon  the  condition  that  Taylor  and 
his  heirs  and  assigns  should  pay  to  Limgston,  his  heirs,  ex- 
ecutors or  assigns,  twenty-iiTe  dollars  annually;  with  author- 
ity to  re-enter  in  case  of  non-payment.  Livingston  assigned 
this  rent  charge,  in  1829,  to  Doctor  John  Clarke,  plaintiff's 
father,  who  died  in  1846,  having  devised  it  to  plaintiff  and  her 
two  brothers.  The  brothers  assigned  their  interest  to  plaintiff 
The  rent  having  remained  unpaid  for  several  years,  plaintiff,  in 
1862,  served  notice  of  intent  to  re-enter;  and  payment  of  the 
rent  beiug  still  neglected,  brought  this  action. 

The  defendant  was  in  possession  as  a  tenant  under  John  H. 
White,  who  claimed  to  hold  by  an  absolute  title  in  fee,  relieved 
of  the  rent  charge,  by  deed  from  Dr.  Clark  to  Polly  Taylor,  the 
widow  of  Bisley  Taylor,  executed  in  1831,  and  by  mesne  con- 
veyances from  her  to  the  said  White.  The  judge  before  whom 
the  action  was  tried,  at  special  term,  found  as  a  fact  that  Dr. 
Clarke  did  not  intend  the  rent  charge  to  merge  in  the  fee  when 
the  land  was  conveyed  to  him ;  and,  as  a  conclusion  of  law, 
that  there  was  no  merger;  and  also  that  defendant  was 
estopped,  by  the  deeds  under  which  he  claimed  to  hold,  from 
setting  up  a  merger.  Judgment  that  plaintiff  recover  posses- 
sion for  default  of  rent  was  entered.  The  evidence  as  to  de- 
sputed  facts  was  entirely  documentary. 

Tlie  supreme  court,  at  general  term,  very  fully  reviewed  the 
facts,  and  held  that  the  rent  charge  was  extinguished  by  the 
unity  of  possession  of  the  fee  in  the  rent  and  in  the  land,  in 
Dr.  Clarke,  resulting  from  a  conveyance  of  the  land  to  him  in 
1831,  by  the  foreclosure  of  a  mortgage  made  by  Bisley  Taylor ; 
that  as  this  was  in  the  nature  of  a  common  law  action,  the 
court  could  not  look  outside  of  the  deed  to  him  to  ascertain 
whether  it  was  his  intention  to  extinguish  the  rent;  that  the 
inquiry  whether  such  intention  existed  at  the  time  of  the  con- 
veyance could  be  raised  only  in  equity ;  and  that  the  law  pre- 
sumed that  Dr.  Clarke  intended  to  pass  all  his  estate  and  in- 
terest in  the  land,  in  the  absence  of  express  terms  in  the  deed 
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from  him  to  Mrs.  Taylor^  showing  an  intention  to  pass  a  less 
estate ;  and  the  general  term  reyersed  the  judgment  rendered 
by  the  special  term,  and  ordered  a  new  trial. 

The  plaintiff,  appealing  to  this  court,  has  stipulated  that 
judgment  absolute  be  rendered  against  her^  if  the  order  ap- 
pealed from  be  affirmed. 

J.  A.  Slioudy^  for  plaintiff,  appellant 

X.  B.  Pike,  for  defendant,  respondent. 

By  the  Court.~Leonaed,  J.  [After  stating  the  facts.]— 
The  opinions  delivered  by  two  of  the  justices  of  the  supreme 
court,  at  general  term,  concede — one  of  them  expressly,  the 
other  by  implication — that  it  was  the  intention  of  Doctor 
Clarke  to  keep  the  rent  charge  in  existence,  but  deny  the  right 
to  consider  that  fact,  because  it  is  necessary  to  invoke  a  princi- 
ple of  which,  it  is  supposed,  a  court  of  equity  can  alone  take 
cognizance,  while  the  case  at  law  admitted  only  of  the  applica- 
tion of  common  law  rules. 

This  objection  lies  at  the  threshold  of  the  case,  and  may 
as  well  be  first  examined.  It  means,  in  substance,  that  the 
plaintiff  must  resort  to  a  separate  action,  of  an  equity  nature, 
to  have  the  existence  of  her  rent  charge  declared,  before  she 
can  maintain  her  action  to  recover  the  possession  of  the  land 
for  the  non-payment  of  the  rent 

The  constitution  vests  the  supreme  court  with  general  juris- 
diction in  law  and  equity.  Const,  art  6,  §  3.  That  court  has 
all  the  jurisdiction  of  the  late  court  of  chancery.  The  testi- 
mony in  equity  cases  is  to  be  taken  in  like  manner  as  in  cases 
at  law.  Id.  §  10.  It  is  declared  by  the  Code  of  Procedure  that 
it  is  expedient  **  that  the  distinction  between  legal  and  equita- 
ble remedies  should  no  longer  continue.'*  Vide  Preamble  to  the 
Code,  and  §  69. 

The  Code  permits  parties  to  interpose  any  defenses  by 
answer  which  they  may  have,  "  whether  they  be  such  as  have 
been  heretofore  denominated  legal  or  equitable,  or  both."  § 
150.  No  reply  to  an  answer  is  necessary  unless  it  sets  up  a 
counter-claim,  but  the  plaintiff  is  permitted  to  prove  any  mat^ 
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ter  in  denial  or  aToidance  of  the  answer^  where  it  sets  up  new 
matter^  as  the  case  may  require.  §  1G8.  It  is  upon  the  de- 
fendant's motion  only  that  a  reply  to  an  answer  setting  up  new 
matter,  not  constituting  a  counter-claim,  may,  in  the  discre- 
tion of  the  court,  be  permitted.    §  153. 

A  defense  purely  equitable  may  be  interposed  to  a  cause  of 
action  strictly  legal.  Foot  r.  Spraguc,  12  How.Pr.  355 ;  Hunt 
V.  Farmers'  Loan  &  T.  Co.,  8  Id.  418 ;  Hinman  v.  Judson,  13 
Bari.  G29. 

It  is  no  longer  allowable  to  bring  an  action  merely  for  the 
purpose  of  restraining  the  prosecution  of   another  action. 
Auburn  City  Bank  v,  Leonard,  20  Ilaw.  Pr.  193.     A  defense 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage,  is , 
available  in  any  action.    Despard  v.  Walbridge,  15  N,  Y.  379. 

All  matters  are  considered  as  equitable  defenses  which  would 
have  authorized  an  application  to  the  court  of  chancery  for  re- 
lief against  a  legal  liability,  but  which  at  law  could  not  hayc 
been  pleaded  in  bar.    Dobson  v.  Pearce,  2  Kem.  1668. 

The  whole  subject  was  fully  examined  in  this  court  in  the 
case  of  Phillips  v.  Oorham,  17  iV.  Y.  270,  in  which  it  was  held^ 
in  an  action  for  the  recoyery  of  the  possession  of  land,  that  the 
plaintiff  could  attack  a  deed  under  which  the  defendant 
claimed  title,  both  upon  legal  grounds  and  upon  such  as  before 
the  Code  were  of  purely  equitable  cognizance. 

The  answer,  in  the  case  of  Phillips  v.  Gorham,  claimed  title 
by  deed  from  William  Phillips,  the  ancestor  of  tJie  plaintiff. 
There  was  a  reply  to  the  answer  (then  permitted  by  the  Code), 
which  set  up  that  William  Phillips,  the  ancestor,  was  of  un- 
sound mind  when  he  executed  the  deed,  and  that  it  was  fraud- 
ulently obtained  by  threats  and  other  improper  influences 
operating  on  his  impaired  intellect. 

The  objection  was  taken  at  the  trial  that  the  plaintiff  was 
not  entitled  to  ayoid  the  deed  for  fraud  or  undue  influence^  but 
should  haye  procured  a  judgment  declaring  it  yoid,  in  an  action 
for  that  purpose,  before  bringing  the  action  to  rccoyer  posses- 
sion of  the  land. 

The  plaintiff  had  a  judgment  and  yerdict,  notwith- 
standing the  objection;  and  on  appeal  to  this  court  that 
judgment  was  affirmed,  and  the  principles  of  equity  and  law 
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combined  on  the  trial  of  that  action  were  fally  npheld.  It 
is  nnnecessary  to  travel  over  the  same  ground  now  at  any 
greater  length. 

The  case  of  Dobaon  r.  Pearoe,  suproy  was  referred  to  as  in* 
Toking  the  same  principle,  and  was  approved. 

These  references  sufficiently  show  that  the  plaintiff  in  this 
action  might  lawfully  establish  upon  the  trial  any  ground  of 
aToidance,  whether  of  a  legal  or  equitable  nature,  against  the 
technical  rule  insisted  on  by  the  defendant,  that  there  had 
been  an  extinguishment  of  the  rent  charge.  She  was  not 
obliged  by  her  pleadings  to  anticipate  that  the  defendant  would 
deny  her  claim  for  rent,  or  set  up  that  it  was  extinguished; 
«nor  was  she  required  to  resort  to  a  prior  action  in  equity  to 
have  her  rent  charge  declared  to  be  an  existing  estate. 

Was  there  an  avoidance  of  the  technical  extinguishment  of 
the  rent  by  the  union  of  the  two  estates  in  Doctor  Clarke,  by 
competent  evidence  of  his  intention  that  it  should  not  be  ex- 
tinguished ? 

The  judge  at  the  trial  has  found  that  it  was  not  intended 
that  the  two  estates  should  merge,  and  that  there  was  no  mer- 
ger. The  term  "  merge ''  is  not  used  with  strict  accuracy,  in- 
asmuch as  the  estate  in  the  rent  charge  and  that  in  the  land 
are  of  equal  degree,  and  estates  of  equal  degree  do  not  merge. 
Bouvier  L,  Did.  tit  Merger. 

There  is  a  unity  of  possession  where  two  estates  of  equal  de- 
gree meet,  or  are  combined  in  the  same  person. 

The  meaning  is,  however,  substantially  the  same,  whether 
the  result  be  called  a  merger  or  an  extinguishment ;  and  as 
applied  by  the  learned  justice  at  special  term,  cannot  be  mis- 
understood. It  is  equally  comprehended,  whether  he  says  that 
there  was  no  intent  to  merge,  or  no  intent  to  extinguish,  the 
rent.  The  term  merger  was  probably  used  in  its  common  ac- 
ceptation, in  this  instance. 

The  master's  deed  to  Doctor  Clarke  was  in  the  usual  form, 
and  would  have  conveyed  a  fee  if  the  mortgagor  had  possessed 
one.  It  conveyed,  in  fact,  only  such  an  estate  as  Ilislcy  Taylor 
owned;  that,  we  have  seen,  was  aubject  to  the  p?.ymGiit  of  an 
annual  rent  There  was  then  an  unity  of  possession  in  Doctor 
Clarke  of  the  fee  of  the  rent  charge  and  of  the  land,  and  the 


216  NEW  YOEK 


Sheehan  v.  Hamilton. 


rent  became  thereby  extinguished,  nnless  it  was  his  intention 
that  it  should  be  kept  alive. 

Doctor  Clarke  conyejed  the  same  estate  to  the  widow  of 
Risley  Taylor  yery  shortly  after  he  had  acquired  it,  by  a  quit- 
claim deed  in  which  it  is  stated  that  he  conveys  as  fully  and 
amply  as  he  had  received  the  title  by  the  deed  irom  the  mas- 
ter, to  which  an  express  reference  is  made.  While  it  is  true 
that  these  deeds  are  sufScient  to  pass  a  clear  and  unincum- 
bered title  to  the  land  in  fee  simple,  they  are  not  inconsistent 
with  a  different  intention,  if  it  can  be  shown  by  legal  evidence 
that  such  different  intention  actually  existed* 

The  objection  much  relied  on  by  the  defendant  arises  from 
the  statute,  which  provides  "  that  every  grant  or  devise  of  real* 
estate,  or  any  interest  therein  hereafter  to  be  executed,  shall 
pass  all  the  estate  or  interest  of  the  grantor  or  testator,  unless 
the  intent  to  pass  a  less  estate  or  interest  shall  appear,  by 
express  terms,  or  be  necessarily  implied  in  the  terms  of  such 
grant''    1  R.  S.  748. 

All  the  estate  of  Doctor  Clarke  is  deemed  to  have  passed  by 
the  grant    Nicoll  v.  New  York  &  Erie  R.  R.  Co.,  12  N.  Y.  129. 

The  deed  from  Mrs.  Taylor,  made  in  March,  1832,  about  four 
months  only  after  she  had  received  the  title  by  the  deed  from 
Doctor  Clarke,  conveying  the  premises  to  Selah  Hart,  incor- 
porated the  lease  from  Harmon  Livingston  to  Hisley  Taylor  by 
a  i^efercnce  to  and  recital  of  it ;  and  declared  that  the  premises 
were  subject  to  the  rent  and  covenants  of  the  original  lease* 
All  the  subsequent  deeds  to  John  H.  White  contain  the  same 
recital  of  the  lease  and  statement  that  the  premises  are  subject 
to  the  rents  and  covenants  therein  contained. 

The  consideration  expressed  in  the  mas  tele's  deed  to  Doctor 
Clarke  is  nine  hundred  and  sixty  dollars,  and  the  deed  from 
him  to  Mrs.  Taylor  is  for  the  consideration  of  nine  hundred 
and  ninety  dollars,  whib  in  the  short  time  of  about  fonr 
months  she  conveyed,  for  the  consideration  of  two  thousand 
five  hundred  dollars,  to  Selah  Hart 

Ths  statements  and  recitals  of  Mrs.  Taylor's  deed  are  clear 
admissions  of  the  highest  grade  of  evidence  that  the  rent 
charge  had  not  been  previously  extinguished. 

It  was  an  admission  that  affected  the  value  of  the  premisea 
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^ftkvorably  and  reduced  the  price,  and  entered  into  the  con- 
federation paid  by  the  purchaser.  It  would  not  have  been 
!^^,  according  to  the  usual  motives  of  human  action,  unless 
^^  had  been  in  accordance  with  the  existing  actual  £act. 

Ve  shall  give  the  due  force  and  effect,  only,  to  the  admission 
^n Gained  in  Mrs.  Taylor's  deed,  by  holding  that  the  omission 
^  limit  the  estate  granted  by  the  deed  from  Doctor  Clarke  to 
her,  80  as  to  continue  and  preserve  the  rent  charge  by  express 
^^Qguago,  was  the  result  of  accident  or  mistake. 

^he  statute  relied  on  by  the  defendant  creates  no  bar  to  the 
^fonnation  of  a  deed  on  the  ground  of  accident  or  mistake. 
^^^  J^g.  Jur.  %  16Q,  el  8cq. 
^be  f  lilure  of  a  contract  or  deed  to  express  the  real  intention 
^'  the   parties  by  reason  of  accident  or  mistake  also  forms  an 
^«^pf  foil  to  tho  rule  that  parol  evidence  shall  not  be  admitted 
S^^y  ^hc  effect  of  a  written  instrument. 
r  ^     these  grounds  courts  of  equity  interfere  to  reform  any 
tten    instrument  as  between  the  original  parties,  and  those 
f^^*^~^S  under  them  in  priviiv.    Carver  v.  Jackson,  4  Pe/. 
'r^^     ^^donj  Eq.  Jur.  §  165. 

^^  <iced  of  Mrs.  Taylor,  and  also  that  from  Selah  Hart,  her 

^^iit^o,  were  recorded  long  before  White  acquired  the  title, 

awirx    t.lie  deeds  of  both  Mrs.  Taylor  and  Selah  Hart,  the  lease 

is  wc^  te<l,  and  the  premises  are  stated  to  be  subject  to  the  rents 

atx4  Covenants  thereof. 

vitiite  acquired  title  in  1853,  under  a  master's  deed  on  a 

fotecAoaure  sale  of  a  mortgage  made  by  Nelson  Hart,  the 

gwate^  of  Selah  Hart.    He  also  received  a  conveyance  of  the 

gawve  land  subsequently  from  Nelson  Hart,  in  which  the  lease 

is  ^^ited.    White  was  thus  in  privity  of  estate  and  was  bound 

ty  the  admissions  of  the  former  owners.      The  admissions  are 

in  disparagement  of  the  title,  and  they  bind  those  who  succeed 

ibem  in  the  estate.    1  Greenl  JSu.  §  189, 190. 

Like  the  case  of  a  deed  made  subject  to  the  ben  of  a  prior 
juortgage,  the  grantee  and  his  assigns  are  estopped  by  the  ad* 
jjiission  in  the  deed  from  denying  its  existence.  Horton  v. 
pdvi8»  26  N.  y.  495 ;  Jumel  v.  Jumel,  7  Paige,  691. 

The  judgment  of  the  special  term  was  correct,  and  should 
j^  affirmed,  and  that  of  the  general  term  reversed,  with  costs. 
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All  the  judges  concurred,  except  Mobgan*  and  Hunt,  JJ. 

Order  granting  new  trial  reyersed,  and  judgment  of  special 
term  affirmed  with  costs,  judgment  of  general  term  reyersed. 


SHERIDAN  V.  HOITSR 

December,  1868. 

The  UQcertaintj  which  makes  a  remainder  contingent  is  uncertainty  as 
to  who  will  take  at  any  given  time,  if  the  precedent  estate  should  then 
teiminate.  If  there  are  persons  in  being  who  would  be  entitled  to 
take  if  the  precedent  estate  should  presently  determine,  their  interest 
is  a  vested  future  estate,  under  the  revised  statutes,  notwithstanding 
that  it  may  be  liable  to  be  defeated, — e.  g.,  by  the  death  of  such  a  per* 
son,  before  the  precedent  estate  actually  determines.* 

A  vested  estate  in  remainder,  although  it  be  liable  to  be  defeated  by  a 
subsequent  event,  is  a  legal  estate,  assignable  and  subject  to  sale  on 
execution,  f 

Under  a  deed  of  lands  to  A.  for  life,  and  after  his  death,  then  to  his  heirs 
and  astiigns  for  ever,  tlie  children  of  A.  during  his  life  have  a  vested 
future  estate  in  remainder,  which  is  not  made  contingent  by  the  fact 
that  it  is  liable  to  be  defeated  or  modified  by  death  of  any  of  them,  or 
the  birth  of  other  children,  during  his  life.  | 

The  doctrine  of  estoppel  by  warranty  applied.  § 

*  Compare  Moore  v.  Littel,  41  iV^.  F.  06  ;  where  this  decision  is  explained 
as  founded  on  the  provisions  of  the  revised  statutes.  S.  P.,  Manice  o. 
Manice,  43  i\r.  Y.  003 ;  modifying  1  Lans.  348.  See  also  Rome  Exchange 
Bank  v.  Eames,  pp.  83,  98  of  this  vol.  This  remainder  is  an  estate  of 
which  the  remainder-man  *s  wife  is  dowable.  House  v.  Jackson,  50  H,  T. 
161. 

f  And  so  is  a  reversion,  though  contingent  or)  defeasible.  Woodgate 
V.  Fleet,  44  i^.  Y.  1 ;  S.  C,  Abb.  Pr.  JV:  S.  And  even  if  contingent,  the 
remainder  would  be  alienable.  Moore  v.  Littel,  41  If,  Y,  66.  See  also 
Stoves  V,  Eycleshimer,  in  this  volume. 

The  case  of  Carmichael  t).  Carmichael,  vol.  1,  p.  309  of  this  series,  is  not 
in  substance  inconsistent  with  this  case,  although  its  language  does  not 
pursue  the  distinction  here  pointed  out,  for  in  that  case  the  child  under 
whom  the  plaintiff  claimed  actually  died  during  the  life  estate.  Compare 
Livingston  v,  Greene,  52  aV.  7*.  118  ;  affirming  6  Lana.  50. 

^  As  to  the  different  effect  in  case  of  a  remainder  given  to  "  the  chil- 
dren "  instead  of  to  the  heirs  of  A,  see  Sherman  «.  Sherman,  3  Barb, 


%  Approved  in  Moore  «.  Littel,  41  if.  Y.  66. 
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Bernard  Sheridan  and  Amanda  M.  Honse  submitted  a  con- 
troversy for  the  decision  of  the  supreme  coort^  without  action, 
arising  on  these  facts.  In  1832  Samuel  Jackson  conveyed 
land  to  his  son  John^  ^'  for  and  during  his  natural  life^  and 
after  his  death,  then  to  his  heirs  and  their  assigns  forever."  The 
deed  contained  a  covenant  for  further  assuring  the  title  to  the 
premises  to  the  heirs  of  John  Jackson,  '*  after  his  natural  life," 
and  the  grantor  warranted  the  premises  to  John  Jackson,  ''for 
and  during  his  natural  life,"  and  then  to  his  heirs  and  their 
assigns 

John  Jackson  then  had  thirteen  children.  One  of  them 
died  prior  to  1844,  and  in  that  year  John  Jackson  executed  a 
deed  purporting  to  convey  the  whole  land  to  his  twelve  surviv- 
ing children,  describing  them  as  his  children  and  heirs  pre- 
sumptive. One  of  these  children  died  before  1848,  and  in  that 
year  John  Jackson  and  wife  executed  a  deed,  with  full  cove- 
nants, purporting  to  convey  the  whole  farm  to  his  eleven 
surviving  children,  of  whom  Richard  Jackson  is  one. 

In  1849,  the  grantees  in  the  last  mentioned  deed  undertook 
to  partition  among  themselves  the  whole  tract  conveyed  by 
Samuel  Jackson,  and  executed  two  sets  of  partition  deeds,  the 
first  of  which  was  in  question  in  Moore  v.  Littel,  40  Barb.  488. 
The  second  set  of  partition  deeds  is  that  in  question  in  this 
action. 

By  these  deeds  the  premises  in  question  were  conveyed  to 
Richard  Jackson  by  his  surviving  brothers  and  sisters,  with 
covenants  for  quiet  enjoyment  to  him  as  against  the  grantors, 
their  heirs  and  assigns. 

In  September,  1856,  the  sheriff  sold  the  estate  of  Hichard 

385  ;  Hejwood  o.  Hassall,  2  Rich.  So.  Car.  510 ;  Thompeon  v.  Laddlngton, 
104  Mas0, 193;  Prowitt  v.  Rodman,  37  If.  T.  42.  To  **  heirs  of  the  bod//' 
Lemarks  9.  Q\o^tit,\  Rich.  Eq.\^\.  To  "heirs/'  Heard  v.  Horton,3 
Den.  163 ;  VanoTsdall  f>.  Vandeventer,  51  Barb.  187 ;  Feltmani).  Butts,  8 
Bu9h  Ky.  115 ;  Campbell «.  Rawdon,  18  N.  T.  412 ;  Kingsbarj  o.  Rapel- 
^-e,  8  EdvD.  1,  9 ;  Rogers  v.  Rogers,  3  Wend.  503 ;  Scott  t.  Quernsey,  48 
y.  Y.  106 ;  affirming  60  Barb.  163 ;  Conklin  v.  Conklin,  3  Sandf.  Ch.  64 ; 
Bandy  «.  Bundy,  38  N.  T.  410 ;  affirming  47  Barb.  135 ;  Kiah  v.  Grenier. 
1  Supreme  Ct,  R.  888. 

Whether  the  fact  that  the  gift  is  in  trust  affbcts  the  vesting,  see  Knox 
%,  Jones,  47  Jf.  F.  889 ;  Van  Wyck  v.  Bloodgood,  1  Bradf.  154, 175. 
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Jackson,  on  execution,  and  the  purchiiser  conveyed  to  the  de- 
fendant, who  claimed  under  this  sheriflPs  sale.  Subsequently  and 
in  18C1,  John  Jackson  died.  One  of  the  eleven  children,  Fanny, 
had  died  before  him,  leaving  an  infant  child.  After  John 
Jackson's  death,  his  children  effected  a  partition  by  an  action, 
to  wliich,  however,  the  defendant  was  not  made  a  party ;  and 
the  judgment  in  that  action  made  actual  partition  allotting  the 
lands  in  controversy  in  the  present  proceeding  to  the  plaintiffl 
One  share  was  also  allotted  to  the  child  of  Fanny,  deceased. 

T/ie  supreme  court  held  that  the  children  of  John  Jackson 
had  a  contingent  estate  in  remainder  during  his  lifetime,  and 
should  this  estate  be  deemed  alieuablc,  it  could  not  be  sold  on 
execution,  for  the  statute  as  to  judgments  and  executions  could 
not  be  extended  to  future  estates  in  expectancy. 

D.  P.  Barnard,  for  the  appellant. 

G.  W.  Paine,  for  the  respondent 

Gboyeb,  J.  [delivered  an  opinion  to  the  effect  that  as 
during  the  father's  lifetime  it  was  uncertain  which,  if  any  of 
Ihe  children  would  survive  their  father,  and  therefore  uncer- 
tain which,  if  any,  of  the  children  would  acquire  any  estate  in 
the  land,  the  remainder  limited  by  the  deed  from  Samuel  to 
John,  was  therefore  a  contingent  remainder,  and  could  vest 
in  no  one  until  the  death  <tf  John,  by  which  event  his  heirs 
would  be  ascertained,  and  the  remainder  vest. 

And  that  since,  under  the  code  as  well  as  by  the  revised 
statutes,  nothing  can  be  sold  upon  execution  as  real  estate,  ex- 
cept a  legal  estate  therein,  the  children  of  John  Jackson  had 
no  title  during  his  lifetime,  which  could  be  thus  sold,  except 
his  life  estate  conveyed  by  him  to  them.  The  learned  judge 
then  proceeded  as  follows :] 

It  is  clear  that  neither  of  these  grantors,  [the  parties  to  the 
partition]  nor  any  person  claiming  under  them,  by  title 
derived  subsequent  to  their  conveyance  to  Richard,  could  as- 
sert, as  against  him  or  those  claiming  und?r  him,  any  title  to 
the  land  \\\  question.    They  would  be  precluded  from  so  doing 
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by  the  covenant  of  warranty  in  the  deed  to  Eichard.  The 
title  they  acquired  upon  the  death  of  John  Jackson  by  the 
operation  of  this  covenant  inured  to  and  vested  in  Eichard 
Jackson  and  his  grantees.  This  is  the  result  of  the  applica- 
tion of  the  unquestioned  rule,  that  a  title  subsequently  ac- 
quired by  one  who  bas  granted  the  land  witb  covenant  of  war- 
ranty inures  to  the  benefit  of  his  grantee.  Whether  this  prin- 
ciple is  based  upon  an  estoppel  imposed  upon  the  grantor  by 
reason  of  his  covenant,  or  a  rule  adopted  to  avoid  circuity  of 
action,  has  been  discussed  by  counsel,  but  both  concede  the 
rule.*  I  am  unable  to  perceive  any  difference  in  the  present 
case,  whichever  may  be  the  true  reason.  This  covenant  of  the 
children  of  John  Jackson  in  the  conveyance  to  Eichard,  ran 
with  the  land,  and  had  not  been  broken  in  1856,  at  the  time  of 
the  sale  and  conveyance  by  the  sheriff,  under  which  the  de- 
fendant claims.  It* then  constituted  a  part  of  Eichard  Jack- 
son's title  to  the  land,  and  passed  to  the  purchaser  at  a  sale  by 
the  sheriff,  upon  an  execution  issued  upon  a  judgment  against 
him.  Sweet  r.  Greene,  1  Paige,  473;  Kellogg  v.  Wood,  4  Id, 
578.  This  covenant,  therefore,  inures  to  the  benefit  of  the  de- 
fendant, and  makes  her  title  perfect  to  nine-elevenths  of  the 
land  in  question.  As  to  the  one-eleventh  which  vested  in  the 
infant  child  of  the  grantor  that  died,  this  reasoning  will  not 
apply.  That  child  took  the  eleventh  under  the  deed  from 
Samuel  to  John  Jackson,  and  not  as  heir  of  his  mother, — con- 
sequently her  warranty  is  not  binding  upon  him.  There  is 
nothing  to  prevent  his  asserting  his  title  to  one-eleventh  of 
the  land  in  question ;  at  any  rate,  the  defendant  has  not  ac- 
quired his  interest 

The  further  question  must  be  determined,  whether  the 
plaintiff  has  acquired  it  It  appears  from  the  case  that  after 
the  death  of  John  Jackson,  a  partition  was  made  by  action  be- 
tween his  heirs,  to  which  this  infant  child  was  a  party,  by 
which  the  land  in  question  was  adjudged  to  Richard  Jackson. 
This  judgment  would,  while  in  force,  effect  a  transfer  of  the 
interest  of  this  ehild  in  such  lands  to  Eichard;  and  it,  together 
with  the  eleventh,  acquired  by  him  upon  the  dt^th  of  John 


♦  Ojmpare  Moore  v,  Littel,  41  N.  T.  06. 
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Jackson,  became  vested  in  the  plaintiff  byyirtne  of  the  sheriifs 
sale  to  him  made  after  the  happening  of  these  events. 

It  is  claimed'  by  the  plaintiffs  counsel  that  the  entire  parti- 
tion made  by  the  children  daring  the  life  of  John  Jackson,  and 
the  conveyances  made  to  effectuate  it,  became  void  by  reason  of 
the  death  of  one  of  the  children  during  his  life,  and  the  acquisi- 
tion of  on^eleventh  by  the  infant,  who  was  not  bound  by  such 
partition  and  the  conveyances.  It  is  true  that  the  infant  was 
not  bound,  but  this  did  not  at  all  impair  the  validity  of  the 
partition  or  the  conveyances  as  to  the  others.  They  were 
bound,  and  none  of  them  could  claim  any  interest  in  any  jKir- 
ccl  previously  conveyed  with  warranty.  The  right  of  each 
acquired  at  the  death  of  John,  at  once  vested  in  the  gran- 
tees. 

It  follows,  that  the  plaintiff  is  entitled  to  judgment  for 
two-elevenths,  and  the  defendant  for  nine-elevenths,  of  the 
land  in  question. 

The  judgment  of  the  supreme  court  should  be  modified  ac- 
cordingly. 

Woodruff,  J.,  expressed  his  views  as  follows : 

It  is  not  questioned,  that,  by  the  grant  made  in  1832,  by 
Samuel  Jackson  to  John  Jackson,  for  and  during  his  natural 
life,  and  after  his  death,  then  to  his  heirs  and  their  assigns 
forever,  the  immediate  grantee  took  an  estate  for  life  only, 
and  that  a  remainder  in  fee  was  limited  to  such  persons  as 
were,  at  his  death,  his  heirs  at  law. 

Nor  is  it  questioned  that  by  the  conveyance  of  John  Jack- 
son to  his  children,  they  acquired,  as  tenants  in  common, 
each  an  estate  for  his  life  in  one  undivided  eleventh  part  of 
the  land,  and  that  the  limitation  in  remainder  gave  them,  as 
his  heirs  presumptive,  an  estate,  interest  or  expectation,  which 
at  his  death,  they  being  still  alive,  would  become  in  them 
severally  an  absolute  fee. 

If  that  estate,  interest  or  expectation  was  alienable,  then 
the  deed  of  partition  executed  by  the  eleven  children  oper- 
ated to  place  Richard  Jackson  (one  of  their  number)  in  the 
samtj  relation  to  the  lots  assigned  and  conveyed  to  him  in 
severalty,  in  which  he  was   before  that  deed,  to  the  undivi- 
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^^     OTX&^  eleventh   of  the  whole  property ;   that  is  to  say,  he 
held    ^rx   estate  for  the  life  of  John  Jackson  in  the  lots  so  allot- 
ted an  d    c2onveyed  to  him  in  severalty,  and  he  would  be  enti- 
tled ±o   -tJz^e  fee  of  each  one-eleventh  part  thereof,  provided,  in 
respeofc      ^^^  ^ach  eleventh,  the  grantor  thereof  should  survive 
John   Ja-cslcson. 

Ttko    f>^rtition  deed   was  something  more   than  a  release'. 
MiUoxr  v«      Emans,  19  N.  Y.  384,  388.   As  between  tenants  in 

it  would  operate  as  a  grant;    it  granted  with  cove- 
r  quiet  enjoyment 

i  f  he,  or  either  of  his  grantors  in  partition,  died  before 
Job^^    J^i-c^kson,  that  might  defeat  the  title  to  the  one-eleventh 
pXirpoirtri:x^g  to  belong  to,  or  be  conveyed  by,  the  one  so  dying, 
^^V^^^^ti    isalL 

y  t\e  t^^chnical  inquiry  as  to  what,  and  between  whom,  a  mere 

teie^se  52.1;  the  common  law  may  operate,  is  not  material ;  here 

'^et^  "^^o^t-ds  of  grant  and  conveyance,  and  if  the  gmntors  had 

an  ^ta^t:^  or  interest  which  was  alienable — ^beyond  their  inter- 

^*dA^^  "tlie  life  of  John  Jackson — then  this  partition  deed  op?r- 

\  oonvey  it.      The  parties  were  in  possession  by  virtue  of 

^3ia.tej9ttr  autre  vie.    They  each  held  the  relation  to  him 

nielj^  if  they  survived  him,  their  estate  would  be  a  fee  sim- 

*^, ,  ^*^  ^He-eleventh  each,  and  if  that  fact  gave  them  an  alien- 

-  yj^^^^^  or  interest^  no  rule  of  law,  technical  or  otherwise, 

^®  that  their  conveyance  to  one  of  the  tenants  in  com- 

1         ^^^Ting  a  like  estate  or  interest,  and  being  in  possession, 

Q^^  be  effectual. 

^lie  other  hand,  if  the  several  grantors  in  that  deed  had 
^^^  J^^to  or  interest  in  the  land  which  was  alienable,  it  con- 
anoT^  Nothing,  and  considering  that  deed  simply  as  a  convey- 
estaf'  ^^^  defendant  here  has  no  estate  in  the  lots,  because  the 
Qj  ^^  '^lich  she  claims  was  derived  from  a  conveyance  to  her, 
1^  .  tier  grantor,  before  the  death  of  John  Jackson.  Whether 
JaoU  ^^^  operated  as  an  estoppel,  so  as  to  assure  to  Richard 
JacL-^^^  the  fee,  when  in  fact  the  grantors  did  survive  John 
p^j^5^^,  and  thus  assured  to  her  the  title  which  they  had  pro- 

j^  *^o  convey,  I  shall  not  consider. 
glj^    I^*^fer  to  rest  my  conclusions  upon  the  answer  which 
be  given  to  the  question  whether  the  children  of  John 
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Jackson  bad,  before  his  decease,  an  alienable  interest  or  estate 
in  the  premises,  and  by  this  to  test  the  effect  of  the  partition 
deed  and  the  validity  of  the  defendant's  title.  And  in  my 
opinion  the  consideration  of  this  question  will  also  determine 
whether,  if  alienable,  the  interest  or  estate  of  Bichard  was 
subject  to  levy  and  sale  upon  execution  against  his  property. 

The  circumstances  of  the  present  title  would  not  at  the 
common  law  have  presented  the  question.  The  abrogation  of 
the  rule  in  Shelley's  case  has  created  a  state  of  things  which  at 
the  common  law  could  not  exist ;  thus  by  the  common  law 
under  the  rule  in  Shelley's  case,  a  grant  to  A.  for  life  with  re- 
mainder to  his  heirs,  gave  to  A.  a  fee ;  no  question  under  the 
law  of  remainders  could  therefore  arise  under  such  a  grant 
And  that  is  the  case  now  before  us  in  which  Samuel  Jackson 
conveyed  to  John  Jackson  for  life  with  remainder  to  his  heirs. 
On  the  other  hand,  a  grant  to  A.  for  life  with  remainder  to  the 
heirs  of  B.  did  present  a  case  to  which  the  law  of  remainders 
was  of  course  applicable. 

In  considering  the  efifect  of  the  grant  under  consideration, 
made  since  the  rule  in  Shelley's  case  was  abrogated,'  we  may 
seek  for  an  analogy  in  the  example  last  named,  to  wii^  a  grant 
to  A.  for  life  with  remainder  to  the  heirs  of  B. 

In  such  case  the  limitation  over  to  the  heirs  of  B.  is  by  the 
common  law  wholly  contingent  It  is  not  only  impossible 
during  the  life  of  B.  to  say  who  will  be  his  heirs,  and  hence, 
who  will  be  entitled  to  claim  under  the  limitation,  but  if  B.  is 
living  at  the  death  of  A.,  the  remainder  over  will  wholly  fail, 
because  it  cannot  take  effect  at  the  expiration  of  the  precedent 
freehold  estate  upon  which  it  is  limited.  This  last  result  is 
now  prevented  by  our  revised  statutes  (1  R.  8.  725,  §  34),  and 
therefore  the  limitation  over  is  operative,  and  whenever  B.  dies 
it  will  take  effect  for  the  benefit  of  tho^e  who  may  be  his  heirs. 
In  such  case,  however,  so  long  as  B.  lives  (A  being  also  living) 
there  can  be  no  vested  estate  in  remainder  under  our  statutes, 
because  there  are  no  persons  in  being  who  would  have  an  im- 
mediate right  to  the  i)ossession  of  the  land  upon  the  ceasing  of 
the  precedent  estate ;  that  is,  if  A.  were  to  die  to-day,  it  would 
still  be  uncertain  who  are  the  heirs  of  B.,  and,  therefore,  there 
is  no  one  who  under  the  grant  is  entitled  to  the  p08:3ssion. 
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But  now  suppose  B.  dies,  then  the  estate  would  vest,  and  for 
the  reason  that  there  are  now  persons  in  being,  who,  if  A.  dies. 
to-day,  will  be  entitled  to  immediate  possession.  Whether  the 
estate  or  interest  can  be  defeated  by  the  death  of  such  persons, 
or  by  any  other  future  eyent  or  not,  their  interest  is  Tested  ac- 
cording to  the  very  terms  of  onr  statute. 

It  is  this  precise  alternation  of  circumstances  which  fur- 
nishes examples  within  the  contemplation  of  our  statute  in 
its  definition  of  a  "vested  future  estate *'  and  a  "contingent 
future  estate." 

1.  An  estate  is  vested  where  there  is  a  person  in  being  who 
will  take  if  the  precedent  estate  then  terminates- 

2.  An  estate  is  contingent  while  the  psrson  to  whom 
•  .  .  it  is  limited  is  uncertain, — t.  e.,  while  it  is  uncertain 
who  will  take  if  the  precedent  estate  then  terminates. 

One  deHnttion  is  the  converse  of  the  other,  and  they  are  to 
be  read  together. 

In  the  case  supposed,  then,  on  the  death  of  B.  (A.  being 
still  alive),  the  heirs  of  B.  are  in  a  condition  to  take  if  A. 
should  then  die,  and  their  estate  is,  by  the  terms  of  the  statute, 
a  fature  vested  estate. 

This,  in  my  judgment,  illustrates  the  new  case  made  by  our 
statute  abrogating  the  rule  in  Shelley's  case. 

Thus  John  Jackson  took  a  life  estate ;  and  every  child  of  his, 
bearing  to  him  such  relation,  that,  at  any  moment,  he  would, 
if  John  Jackson  then  died,  be  entitled  to  immediate  possession, 
and  to  hold  in  fee,  had  a  **  vested  future  estate  "  under  our 
statute.  It  was  vested,  because  by  the  death  of  John  Jackson 
the  precedent  estate  terminates,  and  such  child,  then  in  being, 
becomes  eo  instarUi  entitled  to  immediate  possession,  which  is 
the  precise  character  of  one  who  in  the  language  of  our  stat- 
ute has  a  future  vested  estate. 

This  vested  estate  might  be  defeated,  because  such  child 
might  die  before  his  father ;  but  the  statute  has,  nevertheless, 
made  his  estate  a  vested  estate,  notwithstanding  the  grant  un- 
der which  he  claims  has  annexed  a  further  condition  which 
may  defeat  it 

In  short,  the  statute  has  made  this  remainder  (although  its 

beneScial  enjoyment  depends  upon  the  condition  that  he  sur- 
iv^l5 
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yives  his  father)^  a  Tested  remainder  liable  to  be  defeated  by  a 
condition  subsequent 

Such  an  estate  is,  in  its  nature,  devisable,  descendible  aud 
alienable.  1  B.  S.  725,  §  35.  This  is  made  a  general  rule,  go- 
ing much  farther,  and  embracing  all  expectant  estates.  In  this 
particular  case,  the  death  of  the  party  iu  whom  it  is  vested, 
before  the  termination  of  the  precedent  estate,  would  defeat  it, 
but  this  does  not  change  its  legal  character;  it  is  still  a  vested 
estate,  although  death  may  defeat  it.  It  is,  therefore,  alienable, 
subject  to  that  contingency,  and  the  deed  of  partition  was 
therefore  inoperative. 

The  question  remains,  could  this  estate,  vested  in  interest, 
but  liable  to  be  defeated  by  the  death  of  the  person  to  whom 
it  was  limited,  be  sold  under  execution  ? 

Our  statutes  declaring  the  lien  of  judgments,  and  authcr- 
i2dng  sales  by  virtue  of  execution,  apply  to  "  lands,  tenements, 
real  estate  and  chattels  real.''  2  E.  8.  359,  §  3 ;  363,  §  2 ;  367, 
§  24,  ei  8cq.;  373,  §  61,  et  seq. 

If  the  words  "  lands  or  real  estate  ^  embrace  such  an  estate  as 
that  in  question,  then  it  was  subject  to  sale  on  execution,  and 
the  defendant  acquired  title,  defeasible  as  to  any  share  of  one- 
eleventh,  by  the  death  of  one  of  the  eleven  children  of  John 
Jackson  before  his  decease,  and  actually  defeated  as  to  the  one- 
eleventh  conveyed  to  Eichard  Jackson  by  his  sister,  Fanny 
Baldwin,  who  died  before  her  father. 

Concede  that  a  possibility  of  reverter,  as  in  4  Deiu  412,  a 
naked  possibility,  as  in  Edwards  v,  Varick,  5  Id.  064,  or  a 
merely  equitable  interest  trustees  being  in  possession,  holding 
the  legal  title,  as  in  Brewster  v.  Striker,  2  N.  Y.  19;  or  other 
purely  equitable  interest,  unaccompanied  by  possession,  as  in 
Sage  v.  Gartwright,  9  Id,  49,  or  a  contingent  remainder,  as  in 
Striker  v.  Mott,  28  Id.  82,  cannot  be  sold  on  execution.  This 
is  far  short  of  holding  that  a  vested  estate  in  remainder,  only 
liable  to  be  defeated  by  a  subsequent  event,  may  not  be. 

The  subject  of  sale  here  was  an  estate  in  the  land,  a  legal 
estate,  vested  in  interest  by  the  very  terms  of  the  statute,  and 
alienable  by  the  owner  thereof;  this  is  *^ real  esiate"  and  by 
such  name  is  subject  to  levy  and  sale. 
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For  these  reasond,  I  think  the  judgment  of  the  supreme 
court  must  be  reversed. 

The  appellant  appears,  by  the  pleadings,  to  claim  but  ten- 
elerenths  of  the  premises,  and  seems  to  concede  that  the  death 
of  Fanny  Baldwin  defeated  her  title  to  one-eleyenth  of  the 
premises.  This  is  clearly  so  at  law ;  and  it  is  not  claimed  that 
there  are  any  equities  arising  out  of  the  partition  deeds  which  ' 
inure  to  the  benefit  of  the  defendant,  to  make  her  purchase 
effectual  as  to  that  one-elerenth. 

The  judgment  should  be  reversed,  and  judgment  ordered 
affirming  the  title  of  the  defendant  to  ten-elevenths,  and  of 
the  plaintiff  to  one-eleventh  part  of  the  premises  in  fee. 

A  majority  of  the  judges  concurred  in  this  opinion. 

Judgment  reversed,  and  judgment  ordered  for  defendant  for 
ten-eleyenths  of  the  premises,  and  for  the  plaintiff  for  one- 
eleventh,  without  costs. 


SHEEWOOD  V.  AMEMOAN  BIBLE  SOCIETY. 

December,  1864. 

By  common  hkw,  and  in  the  absence  of  Btatntory  prohibitions,  corpora* 
tioDfl,  in  whatever  manner  created,  coold  take  by  all  the  nsnal  meth- 
ods of  ficqairing  property.  By  the  statute  of  wUla  (3  B.  S.  67,  §  3), 
they  are  now  prohibited  from  taking  lands  by  devise,  unless  expressly 
autiiorized  by  their  charters  or  by  statute,*  bat  they  may  still  acquire 
personal  property  in  any  manner. 

A  foreigrn  corporation  is  competent  to  take  personalty  in  this  State,  by  be- 
quest. Altiioagh  it  has  no  legal  existence  out  of  the  State  of  its  crea- 
tion, ita  existence  in  that  State  may  be  recognized  in  this  State ;  and 
its  forei^  residence  creates  no  insuperable  objection  to  its  receiving  a 
gift  of  money  by  will  from  a  resident  of  New  York,  if  it  be  author. 
ized  gfenerally  by  its  charter  to  take  such  gifte.t 

*  A  general  law.  incidentally  recognizing  the  power  of  certain  corpo- 
raUone  to  take  by  devise,  Ac,  is  not  enough  to  sustain  a  devise  of  lands. 
Jackson  e.  Hanunond,  2  Oai,  Ccu.  887 ;  Ayres  v.  Meth.  Ep.  Ch.,  8  San^. 
351 ;  S.  C,  8  K.  T.  Leg,  Obi.  17. 

t  Compare  Chamberlain  «.  Chamberlain,  48  if.  F.  424,  482 ;  White  ft 
Howard, 40  if.  F.  144;  aflOnning  52  Barb.  294. 
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It  $eenu,  that  thifl  would  be  otherwise  if  our  own  law  forbade  domestic 

corporations  to  take  such  donations. 
A  bequest  to  a  voluntarjand  unincorporated  body  of  persons — described 

as  the  "  Arcot  Mission," — Held,  invalid  for  want  of  a  capable  legatee.* 

Gilbert  P.  Sherwood  brought  an  action  in  the  snpreme 
court  against  the  American  Bible  Society,  the  other  societies 
below  named,  and  Mary  P.  Sherwood,  to  obtain  a  constmo- 
tion  of  the  will  of  Ann  P.  Sherwood,  under  which  the  plain- 
tiff was  sole  executor,  and  defendants  were  legatees.  The  will, 
after  directing  debts,  &c,  to  be  paid,  proTided  as  follows : 

*'  Second,  I  give  and  bequeath  unto  the  American  Bible  So- 
ciety the  sum  of  two  thousand  dollars. 

'^  Third.  I  give  to  the  American  Tract  Society  two  thousand 
dollars. 

^^  Fourth.  I  give  and  bequeath  unto  the  Arcot  Mission  of 
the  Reformed  Dutch  Church  the  sum  of  three  thousand  dol- 
lars, to  be  used  for  the  education  of  the  heathen  boy  on  whose 
account  I  have  heretofore  advanced  money. 

"  Fifth.  I  give  and  bequeath  unto  the  American  Coloniza- 
tion Society  one  thousand  dollars." 

^'  Sixth.'*  A  bequest  not  necessary  to  mention. 

'^  All  the  residue  I  give  and  devise  unto  my  two  children,  Gil* 
bert  and  Mary  P.  Sherwood,  share  and  share  alike. 

"  I  hereby  appoint  my  son  Gilbert  sole  executor." 

The  complaint  alleged  that  doubts  had  arisen  whether  the 
bequests  to  the  societies  above  mentioned  were  valid;  and 
whether  said  societies  were  incorporated,  or  if  incorporated, 
whether  they  could,  by  their  acts  of  incorporation,  severally 
take  the  bequests  mentioned  in  the  wilL 

The  will  was  dated  Dec.  16, 1858,  and  the  testatrix  died  Dec 
28, 1858. 


Mr.  Justice  Gboteb,  who  tried  the  cause,  fbund  among 
other  things,  that  the  American  Bible  Society  was  duly  inoor- 
porated  by  a  statute  of  this  State,  passed  March  25,  1841,  for 
the  purpose  of  publishing  and  promoting  a  general  circulation 
of  the  holy  scriptures  without  note  or  comment;  that  the 

*  Ab  to  a  beqnest  to  a  oorpomtion  to  be  formed,  compare  Roae  «.  Roae. 
p.  108  of  this  Tolame ;  Barrill  v.  Boardman,  48  N,  T.  251 
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American  Tract  Society,  was,  by  a  statute  of  this  State,  passed 
May  26, 1841,  incorporated  for  the  purpose  of  printing  and 
circulating  religious  tracts  and  publications ;  that  the  Arcot 
Mission  of  the  Reformed  Dutch  Church,  was  never  incorpo- 
rated, but  was  a  branch  of  the  Board  of  Missions  of  the  Ee- 
formed  Protestant  Dutch  Church,  which  Board  of  Missions, 
at  the  time  of  the  date  of  the  will  and  the  death  of  the  testatrix, 
was  not  incorporated,  but  was  incorporated  by  a  statute  of  this 
State  passed  in  1860;  that  the  American  Colonization  Society, 
was,  by  an  act  of  the  general  assembly  of  the  State  of  Maryland, 
passed  on  December  26, 1836,  incorporated  for  the  purpose  of 
colonizing  the  free  people  of  color  of  the  United  States,  and 
was  by  said  act  of  incorporation  empowered  to  take  lands  by 
devise,  and  money,  goods  or  chattels  by  bequest  He  accord- 
ingly decided  that  the  several  legacies  to  tiie  American  Bible 
Society,  American  Tract  Society,  and  American  Colonization 
Society  were  valid,  and  should  be  paid  by  the  executor  from 
the  estate,  with  costs  to  each  of  the  said  legatees  to  be  ad- 
justed ;  that  the  legacy  to  the  Arcot  Mission  of  the  Beformed 
Dutch  Church  was  invalid,  but  that  no  costs  should  be  allowed 
to  plaintiff  or  to  the  Arcot  Mission  as  against  each  other. 

From  the  judgment  entered  on  this  decision,  plaintiff,  and 
the  defendants,  Mary  P.  Sherwood  and  the  Arcot  Mission,  ap- 
pealed to  fhe  court  at  general  term,  where  the  judgment  was 
afiBrmed,  with  costs  of  the  appeal  to  be  paid  out  of  the  estate, 
to  the  attorneys  of  all  the  parties  in  the  action,  including  the 
Arcot  Mission,  whose  costs  on  the  appeal  were  adjusted  at  one 
hundred  and  thirteen  dollars  and  fifty-four  cents. 

The  plaintiff  appealed  from  so  much  of  the  judgment  as  held 
the  three  legacies  valid,  and  as  gave  defendants  costs.  Mary  P. 
Sherwood  appealed  generally ;  and  the  Arcot  Mission  i^pealed 
from  so  much  as  held  its  legacy  invalid,  and  as  omitted  to  give 
costs  before  the  appeal  to  the  general  term. 

Alexander  W.  Bradford^  for  the  plaintiff  and  for  Mary  P. 
Sherwood,  appellants ; — Cited  Owens  v.  Meth.  Miss.  Asso.,  11 
JK  Y.  406,  as  to  the  powers  of  corporations ;  Marshall  v.  Down- 
mg,  23  N.  Y.  366 ;  Tucker  v.  St  Clements'  Ch.,  3  Sandf.  242 ; 
•ee  also  15  Johns.  383,  2  CW.  675 ;  Ang.  &  A.  an  O.  §  161; 


230  NEW  TOEK 


:  Sherwood  «.  American  Bible  Society. 


Curtis  V.  Hntten,  14  Ves.  537 ;  Miller  v.  Ewell,  27  Me.  609 ; 
Schemerhom  v.  Am.  Life  &  Tmst  Co.,  7  Wend.  279 ;  Zii.  8 
Code,  de  her  inst. ;  People  v.  IJtica  Ins.  Co.,  15  Johns.  383 ;  Bank 
of  Angusta  v.  Earle,  13  Pei.  587 ;  N.  T.  Fireman's  Ins.  Co.  v. 
StnrgesS;  2  Cow.  675.  The  clauses  of  the  reyised  statutes  gene- 
rally as  to  powers  of  each  class  of  corporaticms.  Miller  v.  EweU, 
27  Me.  509 ;  Story  Conf.  of  £.  §  38 ;  Pennington  v.  Townsend, 
7  Wend.  279. 

Livingston  K.  MiUer,  for  the  Arcot  Mission ; — Cited  Horn- 
beck  V.  Am.  Bible  Soc,  2  Sandf.  Ch.  133 ;  Banks  v.  Phelan, 
4  Barb.  Ch.  80 ;  N.  T.  Inst  for  Blind  v.  How,  10  JV.  F-  84 ; 
Shotwell  V.  Mott,  2  Sandf.  Ch.  46 ;  Potter  v.  Chapin,  6*  Paige, 
629 ;  Dewitt  v.  Chandler,  11  Abb.  Pr.  459 ;  Williams  v.  Wil- 
liams, 4  Seld.  525 ;  Goddard  v.  Pomeroy,  36  Barb.  554.  As  to 
costs,  Bogers  v.  Boss,  4  Johns.  Ch.  608 ;  Smith  v.  Smith,  4 
Paige,  211;  King  v.  Strong,  9 /rf.  94;  Mitchell  v.  Blain,5  Id. 
58& 

S.  H.  Thayer,  for  American  Bible  Society,  defendant  and  re- 
spondent. 

0.  N.  Titus,  for  American  Tract  Society  and  American  Col- 
onization Society,  defendants  and  respondents. 

By  the  Coukt.— Wbioht,  J. — ^It  will  be  couTenient  to  ex- 
amine, in  order,  the  validiiy  of  the  bequests ;  first,  to  our  own 
corporations;  second,  to  the  foreign  corporation;  and  third, 
to  the  voluntary  association,  styled  in  the  will,  the  ''  Arcot 
Mission  of  the  Beformed  Dutch  Church." 

1.  In  respect  to  the  bequests  to  the  Bible  and  Tract  Socie- 
ties: These  societies  were,  in  1841,  created  by  the  legislature 
bodies  corporate,  and  invested  with  the  general  and  incidental 
powers  and  attributes  of  a  corporation  aggregate  at  common 
law.  The  purposes  for  which  they  were  formed  were  specified  ; 
a  limitation  set  upon  the  amount  of  income  to  be  derived  froxxk 
property  respectively  held  by  them ;  and  it  was  declared  that 
they  should  possess  the  general  powers,  and  be  subject  to  the 
provisions  of  the  title  of  the  Bevised  Statutes,  *^  Of  the  general 
powers,  privileges  and  liabilities  of  corporations."  L.  1841, 
266,  a  68 ;  1  B.  8.  699.  The  powers  enumerated  in  the  general 
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statnte  referred  to,  were  those  which  at  common  law  pertained 
to  corporations  aggregate,  and  the  statute  was  but  declaratory 
of  the  common  law  in  respect  to  the  rights  of  such  corpora- 
tions. The  right  to  take  and  grant  property,  was  and  is  of  the 
essence  of  every  corporation,  whether  created  by  license,  or 
prescription,  or  legislative  act,  and  in  the  absence  of  any  stat- 
utory prohibition,  they  may  take  by  all  the  usual  modes  of  ac- 
quiring property.  They  always  had  the  right  at  common  law 
to  take  personal  property  by  beqtiest  {Ang.  &  A.  on  Corp.  p.  Ill, 
§  6 ;  Matter  of  Howe,  1  Faige^  214 ;  McCartee  v.  Orphan  Asy- 
lum, 9  Cow.  437;  Williams  v.  WiUiams,  8  N.  Y.  625,  530;  Mc- 
Donough  V.  Murdock,  15  How.  U.  S.  367 ;  Attorney-General 
V.  Ruper,  2  P.  Wms.  125 ;  Grant  on  Corp.  116,  117) ;  and  I 
entertain  no  doubt  that  they  have  that  right  under  our  stat- 
utes. In  the  statute  enumeration  of  the  general  powers  of  all 
corporations  is  that  of  holding,  purchasing  and  conveying  such 
real  and  personal  estate  as  the  purposes  of  the  corpora- 
tion may  require,  with  the  power  to  hold  and  purchase  prop- 
erty. All  other  powers  necessary  to  its  exercise  are  given.  1 
R  8.  599,  §§  1,  3.  This  includes  the  power  of  taking  by  all 
the  usual  modes  of  acquiring  property  not  forbidden  to  cor- 
porations by  the  statute.  The  statute  of  wills  prohibits  them 
from  taking  lands  by  devise  unless  expressly  authorized  by 
their  charters,  or  by  statute  (2  B.  8.  57,  §  3),  but  there  is  no 
statute  imposing  any  prohibition  in  respect  to  the  manner  of 
their  acquiring  personal  property.  The  same  legislature  which 
enacted  the  statute  concerning  corporations,  enacted  the  pro- 
hibition in  the  statute  of  wills ;  but  unless  the  power  to  take 
lands  by  devise  was  embraced  in  the  statutory  grant  of  powers 
to  corporations,  the  enactment  of  the  prohibition  was  unneces- 
sary. It  was,  I  think,  embraced,  hence  the  necessity  of  the 
prohibition;  and  the  inference  is  irresistible  that  the  same 
grant  of  power  vested  in  corporations  the  capacity  of  taking  a 
pecuniary  gift  by  wilL 

It  IB  urged  that  the  statute  has  restricted  corporations  to  the 
acquifiition  of  personal  property  by  purchase  in  the  ordinary  ac- 
ceptation of  the  term ;  but  the  interpretation  has  been  repu- 
diated by  this  court.  In  Downing  v.  Marshall,  23  N.  Y.  366, 
it  was  held  that  the  two  corporations,  the  capacities  of  which 
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we  are  now  coDsideringy  were  free  to  take  money  or  personal 
property  by  testamentary  gift,  though  it  was  to  be  raised  by  a 
conversion  of  real  estate.  The  gifts,  therefore,  to  the  Ameri- 
can Bible  Society  and  the  American  Tract  Society,  were  not 
invalid  for  want  of  power  or  capacity,  as  corporations,  to  take 
them,  and  this  is  the  only  ground  urged  against  their  validity. 

2.  As  to  the  bequest  to  the  American  Colonization  Society: 
This  is  a  foreign  corporation,  created  for  the  purpose  of  colo- 
nizing the  free  people  of  color  of  the  United  States,  and  was 
expressly  empowered  by  its  charter  to  take  money,  goods  and 
chattels  by  bequest  The  objection,  therefore,  of  want  of  capa- 
city to  receive  a  testamentary  gift  has  no  application.  But  it 
is  said  that  corporations  are  artificial  beings,  created  by  the 
sovereign  authority,  and  can  have  no  existence,  nor  exercise 
any  of  their  powers  beyond  the  jurisdiction  of  the  sovereignty 
which  creates  them.  It  is  true  that  the  corporation  in  question 
can  have  no  legal  existence  outside  of  the  State  of  Mary- 
land, but  its  existence  there  may  be  recognized  in  this  State ; 
and  its  residence  in  Maryland  creates  no  insuperable  objec- 
tion to  its  receiving  a  gift  of  money  by  will  from  a  resident  of 
New  York,  it  bemg  authorized  generally  by  its  charter  to  take 
such  gifts.  Of  course,  the  exercise  of  this  power  depends  for 
its  validity  upon  our  laws,  and  upon  the  sanction,  express  or 
implied,  of  the  State ;  and  so  does  the  exercise,  within  our  juris- 
diction, of  all  other  powers  of  corporations  of  another  sover- 
eignty. By  comity  we  recognize  the  existence  of  a  corporation 
in  another  State,  and  permit  it  to  exercise  the  powers  with 
which  it  is  endowed,  in  our  own,  unless  such  exercise  is  repug- 
nant to  our  policy,  or  injurious  to  our  interests.  It  is  not 
more  contrary  to  State  policy  to  allow  an  artificial  than  a  natu- 
ral person  of  another  State  to  take  a  testamentary  gift  of  money 
from  a  donor  residing  here.  This  would  undoubtedly  be  other- 
wise if  our  own  corporations  were  without  the  faculty  of 
taking  such  donations ;  for  a  prohibition  upon  the  latter  would 
be  a  plain  indication  of  State  policy  on  the  subject  But  as  has 
been  seen,  our  corporations  are  free  to  take  personal  property 
by  bequest  The  gift,  therefore,  to  the  American  Colonization 
Society  was  not  invalid. 

3.  The  remaining  bequest,  the  validity  of  which  is  quea* 
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tionedy  is,  in  the  words  of  the  will,  to  '^  the  Arcot  Mission  of 
the  Beformed  Dutch  Ghorchy  to  be  used  for  the  education  of 
the  heathen  boy  on  whose  account  I  hare  heretofore  advanced  - 
money/'  The  Arcot  Mission  was  a  yoluntary  association  of 
male  and  female  missionaries,  located  in  soathern  Asia.  This 
body  of  missionaries  had  its  own  officers,  a  secretary  and  treas- 
urer, and  was,  at  the  death  of  the  testator  in  1858,  associated 
with,  or  under  the  control  of  the  board  of  foreign  missions  of 
the  Eeformed  Dutch  Church,  a  body  which  was  not  incorpora- 
ted until  18G0.  The  object  of  the  mission  was  '^  to  preach,  and 
teach  both  children  and  adults,  and  generally  to  disseminate 
Christianity  among  the  people  in  the  region  where  it  was 
located."  Its  functions  were  exercised  at  large,  and  not  with 
reference  to  specific  indiyiduals.  It  cannot  be  implied  from 
the  expression  ^^  to  be  used  for  the  education  of  the  heathen 
boy  on  whose  account  I  hare  heretofore  advanced  money," 
that  some  particular  person  was  intended  by  the  testatrix.  In 
connection  with  the  proofs,  it  is  obvious  that  this  and  previous 
contributions  were  general — ^for  our  heathen  boy — a  form  not 
unusual  with  a  continuous  charity  when  no  particular  re- 
cepient  is  within  the  view  of  the  donor.  Indeed,  if  it  was  a 
trust  credited  for  the  use  of  a  particular  person,  a  single  in- 
dividual ;  it  would  not  be  a  "  charity''  in  a  legal  sense ;  for  to 
constitute  a  charity  the  use  must  be  public  in  its  nature.  Om- 
maney  v.  Butcher,  1  Turru  £  R.  260.  But  whether  the  use  be 
a  charitable  or  private  one,  it  is  invalid,  for  the  reason  that 
there  is  no  trustee  competent  to  take  the  fund  so  as  to  secure 
its  appropriation  to  the  purpose  intended.  Where  there  is  no 
trustee  appointed  having  legal  capacity  to  take  and  hold  a 
gift,  the  legal  estate  can  never  vest  and  of  course  no  use  can 
be  raised.  There  can  be  no  valid  trust,  unless  it  be  so  consti- 
tuted that  a  title  can  vest  in  some  person  natural  or  artiBcial 
by  force  of  the  gift  itself.  Downing  v.  Marshall,  23  N.  Y, 
366^  382.  As  was  truly  said,  in  Owens  v.  Missionary  Soc,  14 
Id.  380, 406,  ^'  to  constitute  a  valid  use  there  must  be  in  all 
cases,  first,  a  trustee  legally  competent  to  take  and  hold  the 
property ;  and,  secondly,  a  use  for  some  purpose  clearly  de- 
fined.'' If  there  be  no  such  trustee  in  the  first  instance,  the 
attempted  disposition  fails.    In  fact  there  is  no  trust,  and  a 
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court  of  chancery  acquires  no  jurisdiction  of  the  case.  It  can- 
not be  pretended  that  the  ^^  Arcot  Mission/'  a  voluntary  and 
fluctuating  body  of  persons^  unknown  to  the  law  and  irrespon- 
sible to  the  courts,  was  legally  capable  of  taking  the  legacy 
under  the  will  of  the  testatrix.  Indeed  the  Board  of  Forsign 
Missions  of  the  Reformed  Dutch  Church,  under  whose  auspices 
the  missionary  labor  at  Arcot  was  conducted,  was,  at  the  death 
of  the  testatrix,  itself  incapable  of  receiving  the  gift;  not 
having  been  incorporated  for  more  than  a  year  thereafter. 

It  may  be  deemed  settled  in  this  State  that  a  voluntary,  un- 
incorporated association  has  not  legal  capacity  to  receive  a 
donation,  even  for  a  purpose  denominated  "charitable.*'  In 
Owens  v.  Missionary  Soc,  14  Jf.  Y.  380,  the  question  was 
whether  a  bequest  to  such  an  association,  for  a  "charitable" 
purpose  was  valid.  It  was  held  that  it  was  not,  on  account  of 
its  want  of  capacity  to  take  the  fund  and  effectuate  the  char- 
ity. So,  also,  a  similar  conclusion  was  reached  in  Downing  v. 
Marshall,  23  N.  Y.  366.  There  the  bequest  was  to  an  unin- 
corporated body  of  persons,  known  as  the  Home  Missionary 
Society.  The  purpose  of  the  trust  was  religious  or  charitable. 
The  fund  was  to  be  devoted  to  the  same  object  as  in  the 
present  case,  viz:  Christian  missionary  labor.  The  bequest  was 
held  void  for  want  of  a  competent  trustee. 

These  conclusions  upon  the  disputed  matters  in  the  will  ac- 
cord with  those  of  the  supreme  court,  and  lead  to  an  affirm- 
ance of  its  judgment  in  the  suits. 

I  am  in  favor  of  such  affirmance,  with  costs  of  appeal  to  the 
three  incorporated  societies,  to  be  paid  by  the  executor  from 
the  assets  of  the  estate ;  but  without  costs  of  the  appeal  to  the 
Arcot  Mission.  Indeed,  so  much  of  the  judgment  of  the  gen- 
eral term  as  gave  costs  of  appeal  to  the  Arcot  Mission  should 
be  reversed. 


All  the  judges  concurred. 

Judgment  affirmed,  except  as  to  costs  allowed  to  Arcot  Mis- 
sion, and  as  to  those  reversed.  Costs  of  the  appeal,  to  the  other 
societies,  respondents,  to  be  paid  out  of  the  estate. 
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SHOOP  V.  CLAEK, 

September,  1864. 

Tlie  question  of  usurj  is  one  of  intention ;  and  vhere  a  note  is  dis- 
counted for  an  amount  wliich  prima  facie  would  indicate  the  taking  of 
usurj,  this  presumption  may  be  rebutted  by  showing  that  it  was 
agreed  between  the  parties  that  no  more  than  legal  interest  should  be 
collected  on  the  note.* 

In  suing  on  such  a  note,  it  is  not  a  material  variance  to  plead  the  note  in 
the  usual  form  adopted  where  the  whole  amount  fis  sought  to  be  re- 
covered, and  then  to  prove  the  special  character  of  the  discount,  to 
repel  the  defense  of  usury. 

Charles  Bhoop  sued  Jamesy  Joseph  L.  and  Nathan  Ghappell, 
in  the  sapreme  court,  on  a  promissory  note.  Pending  the  suit 
defendant  James  Cbappell  died,  and  George  B.  Clark  and  Mar- 
tin S.  Newton,  his  executors,  were  substituted  in  his  place. 
The  note  was  for  two  hundred  and  sixty-five  dollars,  payable 
two  months  &om  date,  made  by  Joseph  L.  Cbappell,  and  in- 
dorsed by  James  Cbappell  for  the  accommodation  of  their 
brother  Nathan  Cbappell,  who  had  indorsed  it  to  James  and 
Amos  Bay,  from  whom  it  passed  to  the  plaintiff. 

The  making  and  protest  of  the  note  were  proved,  and  the 
defendants  admitted  due  notice  to  the  indorsers ;  and  then,  to 
avoid  the  note,  proved  that  the  Bays  had  given  only  two  hun- 
dred and  fifty  dollars  for  it,  and  as  fifteen  dollars,  the  difiercnce 
between  that  sum  and  the  face  of  the  note,  was  more  than  the 
interest  on  two  hundred  and  fifty  dollars  for  two  months,  they 
claimed  that  the  note  was  void  for  usury. 

To  rebut  this,  the  plain tiif  was  allowed  to  give  evidence  to 
show  that  the  Bays'  had  advanced  the  money  to  Nathan  Cbap- 
pell under  the  agreement  that  it  was  simply  to  be  a  voucher 
for  two  hundred  and  fifty  dollars,  to  be  used  in  making  pay- 
ments on  a  mortgage  due  from  them  to  James  Cbappell,  one 
of  the  indorsers  on  the  note,  and  that  the  Bays  never  expected 
to  recover  more  than  two  hundred  and  fifty  dollars  on  the 
note.     To  this  evidence  the  defendants  objected  on  tbt  ground 

♦  Compare  Bracket «.  Barney,  28  N,  T,  838. 
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that  it  was  a  material  yariance  from  the  complaint,  ia  which 
the  whole  amount  of  the  note  was  demanded. 

The  judge  overruled  the  ohjection,  and  submitted  the  ques- 
tion to  the  jury  as  to  whether  or  not  there  had  been  an  agree- 
ment to  take  usury.  To  the  admission  of  the  evidence,  and 
the  submission  of  the  question  of  usury  to  the  jury,  the  defend- 
ant excepted.  Judgment  was  given  for  plaintiff  on  a  verdict 
for  two  hundred  and  fifty  dollars. 

77ie  supreme  court,  before  whom,  on  appeal  from  the  judg- 
ment, the  main  objection  urged  was  that  of  variance,  held  that 
it  was  not  necessary  for  plaintiff  to  plead  the  facts  relating  to 
the  discount  (citing  Douglass  v.  Wilkeson,  6  Wend.  637;  17  Id. 
431) ;  and  that  there  was  no  error  in  admission  of  evidence. 

Defendants  appealed. 

George  F.  Danforth,  for  defendants,  appellants; — Cited  5 
Seld.  572 ;  6  Bosw.  328 ;  Bull.  N.  P.  298 ;  1  QaU  &  D.  237  ; 
C  Jurist,  389 ;  White  v.  Stillman,  25  N.  Y.  542 ;  Douglass  v. 
Wilkeson,  6  Wend.  637 ;  Sackett  v.  Spencer,  29  Barb.  ISO ; 
Andrews  v.  Chadbourn,  19  Id.  147 ;  Bristol  v.  E.  E.,  9  Id.  158 ; 
Field  V.  Mayor,  &c.,  6  N.  Y.  (2  Seld.)  117;  Livingston  v.  Tan- 
ner, 13  Barb.  481 ;  Mann  v.  Morewood,  5  Sandf.  557 ;  Kelscy 
V.  Western,  2  N.  Y.  500 ;  Catlin  v.  Harsen,  1  Ducr,  309 ;  Pa- 
gan V.  Davison,  2  Id.  143,  158 ;  Texier  v.  Gouin,  5  Id.  389 ; 
Moore  v.  McKibben,  33  Barb.  246 ;  Wood  v.  Whiting,  21 
Id.  198;  Swift  v.  Kingsley,  24  Id.  543;  Steamer  v.  Tapple, 
5  Ducr,  303. 

John  G.  Strong,  for  plaintiff,  respondent. 

Denio,  Ch.  J. — It  is  essential  to  the  defense  of  usury  that 
there  should  have  been  a  corrupt  agreement  between  the  par- 
ties to  the  loan,  that  (he  lender  should  have  secured  to  blm  a 
greater  rate  of  interest  than  that  allowed  by  the  statute.  It  ia 
not  of  course  necessary  that  such  an  agreement  should  be  ex- 
pressed in  terms.  If  such  is  the  effect  of  the  transaction  into 
which  the  parties  enter,  it  is  a  usurious  contract  If  N.  L. 
Chappell,  in  the  case  before  us,  had  negotiated  the  note,  on 
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which  the  action  is  brought,  to  the  Bays  for  an  amount  less 
than  its  amount  with  legal  interest,  without  anything  to  qual- 
ify the  transaction,  the  difference  between  the  money  payable 
by  its  terms,  and  the  sum  advanced  by  the  purchaser,  would 
have  been  a  usurious  premium,  because  there  would  have  been 
nothing  else  to  which  the  excess  could  haye  been  referred.  But 
if  Chappell,  haying  the  note  in  his  possession,  with  authority  to 
negotiate  it  in  a  lawful  way,  hod  negotiated  for  a  sum  less  than 
its  amount,  taking  from  the  lenders  an  explicit  agreement  that 
they  were  not  to  hold  it  or  claim,  or  collect,  by  means  of  it,  a 
larger  amount  than  that  which  they  had  advanced  with  lawful 
interest,  there  would  have  been  no  usury  in  the  transaction, 
for  the  reason  that  there  would  have  been  no  corrupt  agree- 
ment. It  is  quite  usual  for  notes  and  mortgages  to  be  drawn, 
dated  and  executed  preparatory  to  a  loan,  and  providing  for 
the  payment  of  interest  from  their  date,  and  afterward  made 
operative,  by  delivery  and  the  advancing  of  the  amount  of  the 
principal  sum  mentioned  in  them.  In  such  cases  an  amount 
would, />rtmfl/aa«,  be  secured  to  the  lender  greater  than  the 
sum  loaned  and  the  legal  interest,  and  the  securities  would  be 
liable  to  the  charge  of  usury ;  but  if  it  could  be  shown  that 
such  was  not  the  intention,  but,  on  the  contrary,  that  it  had 
been  expressly  agreed  between  the  parties,  that  interest  should 
be  payable  only  from  the  time  the  money  was  advanced,  the 
defense  of  usury  would  be  repelled.  It  very  frequently  hap- 
pens that  notes  and  bills  prepared  for  the  pui*pose  of  being 
discounted,  are  made  for  a  larger  amount  thtm  the  bank  or 
other  party  which  is  expected  to  be  the  lender  is  willing  to  ad- 
vance. If,  in  such  case,  it  be  agreed  that  only  a  part  of  the 
amount  should  be  lent  and  that  the  paper  should  be  negotia- 
ted for  the  security  of  that  amount  only,  the  transaction  is 
not  usurious.  The  convenience  and  safety  of  the  parties 
would  no  doubt  be  promoted  by  a  written  statement  annexed 
to  the  paper  setting  forth  the  actual  state  of  the  facts ;  and 
this  IS  understood  to  be  a  very  usual  method  in  such  cases. 
But  whether  the  evidence  exists  in  such  an  authenric  form,  or 
is  otherwise  satisfactorily  established,  it  is  equally  effectual  to 
rebut  the  allegation  of  usury.  In  whichever  way  the  fact  is 
established,  when  satisfactorily  shown,  it  equally  disproves  the 
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existence  of  a  cormpfc  agreement  between  the  lender  and  the 
borrower.  It  is  surely  annecessary  to  refer  to  authorities  to 
establish  so  plain  a  proposition.  Several  such  are  recited  in 
the  case  of  Condit  v.  Baldwin,  21  JV.  F.  219 ;  and  the  princi- 
ple is  asserted  or  conceded  both  in  the  principal  and  dissent- 
ing opinions.  The  doctrine  of  the  necessity  of  an  actual  cor- 
rupt agreement  in  order  to  predicate  the  vice  of  usury  was 
there  carried  to  an  extent  to  which  all  the  judges  could  not  agree 
But  the  general  proposition  that  usury  could  be  repelled  by 
showing  the  absence  of  such  a  contract  met  the  assent  of  all 
the  members  of  the  court. 

I  do  not  understand  the  counsel  for  the  defendant  to  main- 
tain the  oplx)site  of  what  has  thus  far  been  stated.  His  posi- 
tion is  that  if  a  note  could  be  negotiated  for  a  less  amount  than 
the  sum  stated  in  it,  the  arrangement  would  be  a  substituted 
agreement,  aud  would  require  to  be  stated  specially  in  the  com- 
plaint The  complaint  in  this  case  takes  no  notice  of  the  cir- 
cumstance that  the  paper  was  held  for  less  than  the  amount 
expressed  in  it,  but  is  in  the  usual  form  adopted  when  the 
whole  amount  is  sought  to  be  recovered;  and  hence  it  is  ar- 
gued that  the  plaintiff  ought  not  to  have  been  permitted  to 
answer  the  allegation  of  usury  by  proof  of  the  special  circum- 
stances of  the  case ;  that  in  the  absence  of  such  proof  the  evi- 
dence of  usury  would  be  complete;  and  that  upon  such  evi- 
dence being  given,  the  plaintiff's  case  was  fatally  variant  from 
the  one  stated  in  the  complaint  These  objections  are  not  in 
my  opinion  sound,  though  it  may  be  admitted  that  they  are 
specious.  The  note  on  its  face  contains  no  feature  of  which 
usury  could  be  predicated.  That  was  attempted  to  be  made 
out  by  the  parol  evidence.  There  is  nothing  respecting  interest, 
whether  lawful  or  excessive,  in  it  The  defendants  made  out 
by  parol  b,  prima  facie  case  of  usury ;  but  this  was  subject  to 
be  mot  and  disproved  by  the  same  species  of  evidence.  As  to 
the  alleged  variance,  I  do  not  think  the  case  could  have  pre- 
sented any  difficulty  under  the  former  more  strict  system  of 
pleading.  The  contract  set  up  in  the  complaint,  and  the  one 
established  by  the  evidence,  are  identical.  It  is  a  promissory 
note,  having  a  certain  person  as  maker  and  certain  others  as 
indorsers,  which  was  counted  upon  and  which  was  proved  by 
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the  evidence.  Simply  there  was  a  circumstance  brought  out 
on  the  trial  which  showed  that  the  plaintiff  was  not  entitled 
to  recover  the  whole  sum  of  two  hundred  and  sixty-five  dol- 
larSy  but  only  two  hundred  and  fiilty  dollars  and  the  interest. 
Except  on  the  question  of  usury,  it  would  have  been  for  the  in- 
terest of  the  defendants,  and  it  would  have  been  their  right,  to 
have  themselves  proved  that  circumstauce,  to  reduce  the  re- 
covery. It  would  not  have  established  that  the  plaintiff  was 
cot  the  holder  of  the  note,  but  only  that  he  held  it  under  such 
circumstances  that  he  could  not  recover  the  whole  amounts 
but  only  so  much  as  had  been  advanced  when  the  note  was 
first  negotiated.  But  the  defense  of  usury  being  set  up,  and 
supported  by  j!?n77ia/acie  evidence,  it  became  the  interest  of  the 
plaintiff  to  show  the  peculiarity  in  the  case,  namely,  the  par- 
tial want  of  the  consideration  advanced  upon  its  negotiation, 
in  order  to  repel  the  assumption  of  usury.  When  this  was 
once  shown,  it  had  the  double  effect  of  establishing  that  there 
V7as  no  usury  in  the  contract,  and  that  the  note  could  not  be 
lawfully  enforced  for  an  amount  beyond  that  which  was  ad- 
Tanccd,  and  the  interest.  The  giving  of  that  evidence  did  not 
have  the  effect  to  substitute  a  parol  contract  for  the  written 
one  contained  in  the  note,  but  to  establish  a  partial  defense  to 
the  written  contract 

The  case  of  Douglass  r.  Wilkeson,  6  Wend.  637,  on  which 
some  reliance  is  placed,  cannot  aid  the  defendants.  The  payee 
of  a  note  for  two  thousand  five  hundred  doUars  indorsed  on 
the  back  of  it  over  his  signature  these  words,  "  Mr.  Olcott,  pay 
on  within  seven  hundred  and  fifty  dollars/'  and  obtained  that 
amount  of  money  from  the  bank  of  which  Mr.  Olcott  was  the 
cashier.  The  plaintiff  appears  to  have  been  indorsee  of  the 
bank.  The  question  was  whether  the  writing  was  a  legal  in- 
dorsement and  transfer  of  the  note,  and  it  was  held  that  it 
was  not  This  was  partly  on  the  ground  that  an  entire  con- 
tract could  not  be  divided.  It  was  shown,  moreover,  by 
authority,  that  a  bill  could  not  be  indorsad  for  a  part  only  of 
its  contents,  unless  the  residue  had  been  extinguished.  The  in- 
dorsement in  the  case  before  us  was  in  the  usual  blank  form, 
and  did  not  purport  to  divide  or  split  up  the  note,  and  trans- 
ferred the  whole  note.      The  balance  of  the  note  beyond  the 
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amonnt  adyanced  by  the  Bays  was  effectually  eztingnished. 
The  general  indorsement  transferring^  as  it  did^  the  whole  con- 
tract, there  was  nothing  remaining  in  the  payee. 

The  case  of  Donglass  v.  Wilkeson  came  np  again  after  the 
declaration  had  been  amended  by  setting  out  the  note  as  one 
made  for  seven  hundred  and  fifty  dollars,  and  indorsed  by  the 
defendant,  the  payee,  to  the  plaintiff.  The  facts  were  that  the 
defendant,  who  indorsed  for  accommodation,  had  declined  to  in- 
dorse for  the  whole  twenty-five  hundred  dollars,  and  therefore 
indcftsed  specially  as  has  been  mentioned  and  it  was  discounted 
for  the  seven  hundred  and  fifty  dollars.  The  plaintiff  was  per- 
mitted to  recover  that  amount  upon  that  state  of  facts,  and 
the  recovery  was  sustained  by  the  supreme  court  and  the  court 
for  the  correction  of  errors.  17  Wend.  431 ;  22  Id.  559.  A  re- 
mark of  Mr.  Justice  Bronsok,  in  the  course  of  the  opinion  of 
the  supreme  court,  recognizes  very  distinctly  the  correctness  of 
the  view  which  I  have  taken  of  the  present  case.  He  says :  ^  It 
is  not  unusual,  I  believe,  to  discount  accommodation  paper  for 
a  less  sum  than  the  nominal  amount;  and  I  am  not  aware 
that  the  right  of  a  holder  to  treat  it  as  a  valid  security  against 
all  the  parties  for  the  amount  at  which  it  was  discounted,  has 
ever  been  questioned.  I  do  not  speak  of  a  usurious  discount, 
but  of  a  transaction  like  the  present  one,  where  the  note  was 
received  by  the  bank  in  the  same  manner  as  though  it  had 
been  drawn  for  seven  hundred  and  fifty  dollars,  and  nothing 
more  than  the  legal  discount  was  charged  upon  that  sum." 

The  testimony  of  James  Bay,  though  it  was  to  some  extent 
disputed  by  N.  L.  Chappell,  was  sufficient  to  take  the  case  to 
the  jury.  He  said  positively  that  the  understanding  was  not 
that  the  Bays  were  to  hold  the  note  for  the  whole  amount,  so 
as  to  realize  the  fifteen  dollars  difference,  but  only  for  the 
amount  which  he  and  the  other  Bay  advanced. 

I  am  satisfied  that  the  supreme  court  was  right,  and  that  the 
appeal  was  without  substantial  merits,  and  am  for  affirming 
the  judgment  appealed  from. 

HooEBOOM,  J.  [After  stating  the  facts.] — I  think  the  charge 
was  correct,  and  was  unexceptionable  in  point  of  law.  There 
were  also  sufficieni  facts  in  the  testimony  of  Janes  Bay  to 
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justify  its  being  sabmitted  to  the  jury  in  that  aspect  of  the 
case. 

The  defendant,  it  is  true,  objected  that  the  note  was  for  a 
larger  amount,  and  that  the  plaintiff  claimed  to  recover  the 
whole,  but  that  is  not  precisely  the  objection  of  variance.  If  it 
was,  the  judge  would  have  had  a  right,  I  think,  to  conform  the 
pleadings  to  the  facts  proved,  to  disregard  the  variance,  and  to 
treat  the  pleadings  as  amended.  That  was  a  matter  of  discre- 
tion, and  if  he  had  in  terms  exercised  such  a  power,  I  think 
its  correction  would  have  been  beyond  our  reach. 

It  was  still  a  note  for  two  hundred  and  sixty-five  dollars  on  its 
face,  which  Bay  discounted,  and  it  remained  so,  though  the 
whole  amount  was  not  discounted  upon  it  It  was  tliat  note 
which  Eay  discounted.  When  he  received  it  there  was  not  so 
mucfa  due  upon  it,  and  he  discounted  it  for  the  lesser  sum. 
The  plaintiff  erred  in  the  amount  he  claimed  to  be  due,  but 
that  is  not  material. 

The  judgment  should  be  affirmed. 

All  the  judges  present  concurred. 
Judgment  affirmed,  with  costs. 


SIMMONS  V.  LAW. 

December,  1866. 
Afflrming  8  Bosw.  S18. 

Uoder  a  bill  of  lading  for  the  carriage  of  goods  from  San  Francisco  to 
New  York,  to  be  shipped  from  San  Francisco  to  Panama,  forwarded 
across  the  isthmus  and  reshipped  thence  to  New  York,  the  carrier,  if 
admitted  to  have  been  a.  carrier  between  the  termini,  is  chargeable 
as  snch  for  a  loss  upon  the  isthmus. 

If  by  the  fair  construction  of  the  bill  of  lading  he  would  be  thus  liable, 
evidence  is  not  admissible,  that  there  was  a  custom  of  shippers,  known 
to  the  owner,  to  insure  on  the  isthmus,  and  of  carriers  to  refuse  to  be 
liable  as  such  on  the  isthmus. 

A  clear,  certain  and  distinct  contract  is  not  liable  to  modification  by  proof 
of  coatoni. 

George  A.  Simmons  sued  George  Law,  in  the  New  York  su- 
perior court  to  recover  the  the  value  of  a  quantity  of  gold- 
rr. — 16 
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dust  shipped  by  the  defendant's  line  of  steamers,  fix)m  San 
Francisco  to  New  York,  on  March  14,  1851.  Defendant  was 
a  common  carrier  between  those  places,  and  received  the  gold- 
dust  in  that  capacity.  This  was  alleged  and  admitted  in  the 
pleadings,  and  was  proved  on  the  trial.  The  package  never 
reached  New  York,  and  plaintiff  after  demand,  sued  for  its  value. 

A  bill  of  lading  was  given  by  defendant's  agent  at  San 
Francisco,  giving  thp  marks  and  numbers  upon  the  package, 
its  alleged  value,  and  in  the  margin,  expressing  a  portion  of 
the  contract  as  follows : 

"  Freight  through  to  New  York  1^  per  cent,  $50.29,  and  five 
per  cent  primage,  82.51 — (total)  paid,  $52.80.  Seceived 
payment,  through  to  New  York,  0.  Charlick,  per  Crane.'' 

The  body  of  the  bill  of  lading  contained  the  same  general 
contract,  its  language  declaring  that  the  package  was  shipped 
on  the  Antelope,  for  Panama,  thence  to  be  forwarded  across 
the  isthmus,  and  to  be  reshipped  by  steamer  of  a  specified 
company ;  and  with  the  following  qualification  of  the  ordinary 
contract  of  carriage,  upon  which  the  questions  presented  in 
this  case  arose.  It  was  in  these  words:  The  property  is  .  . 
"  to  be  delivered  in  like  good  order  and  condition  at  the  port 
of  New  York,  dangera  of  the  seas  (land  carriage  and  river 
navigation,  thieves  and  robbers)  excepted,  unto  George  A. 
Simmons,  or,"  &e. 

At  the  trial  defendant  requested  the  judge  £o  instruct  the 
jury  that  as  to  the  passage  of  the  iathmus,  he  was  a  mere  for- 
warder, and  actual  negligence  must  therefore  be  proved.  This 
the  judge  refused.  The  instructions  he  gave  are  stated  in  the 
opinion. 

T/ie  superior  court,  at  general  term,  on  appeal  from  a  judg- 
ment on  a  verdict  for  plaintiff,  held  there  was  no  foundation  in 
the  contract  for  the  request,  and  that  proof  of  a  usage  to  the 
same  effect  was  inadmissible. 

John  N.  Ashmead,  for  defendant,  appellant, 

William'  Bliss,  for  plaintiff,  respondent. 

By  the  Coubt. — Hunt,  J.  [After  stating  ftcts.] — ^On  the 
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trial  the  judge  charged  the  jury,  that  the  defendant  agreed  to 
deliver  the  gold-dust,  unless  he  was  prevented  by  some  one  of 
the  perils  or  causes  specified  in  the  bill  of  lading ;  that  among 
those  were  dangei3  of  the  seas,  land  carriage,  river  navigation, 
thieves  and  robbers ;  that,  the  dust  no^t  having  been  received, 
it  was  incumbent  on  the  defendant  to  show  by  satisfactory 
evidence  that  some  one  of  these  causes  prevented  the  delivery. 
The  judge  further  stated  that  there  was  no  pretense  that  the 
property  was  lost  by  dangers  of  the  seas  or  by  robbers ;  there 
was  no  pretense  that  the  persons  in  charge  were  attacked  by 
any  person,  or  that  it  was  taken  from  them  by  violence,  and 
that  the  question  of  fact  submitted  to  them  by  the  counsel  for 
the  defendant  was,  that  it  was  really  stolen,  lost  by  thieves. 
The  learned  judge  charged  the  jury  that  if  the  property  was 
lost  by  means  of  any  of  the  perils  excepted  from  the  risk,  the 
defendant  was  not  liable.  This  gave  the  defendant  the  full 
benefit  of  the  construction  of  the  clause  in  question,  as  claimed 
by  him.  The  judge  submitted  to  the  jury  the  question  wheth- 
er the  money,  if  stolen,  was  stolen  by  persons  in  the  employ- 
ment of  the  defendant  or  the  company,  their  servants,  agents 
or  employees,  or  whether  it  was  stolen  by  persons  not  in  the 
employment  of  or  connected  with  the  service  of  the  company ; 
that  in  the  former  event  the  defendant  would  be  liable,  and  in 
the  latter  event  he  would  not  be  liable.  No  exception  was 
taken  to  this  rtling  of  the  law,  or  any  part  of  it.  It  is  now 
expressly  conceded  on  the  points  of  the  defendant's  counsel, 
that  if  the  missing  treasure  was  stolen  by  the  servants  of  the 
carrier,  the  carrier  would  be  responsible  for  the  loss,  notwith- 
standing the  exemptions  of  the  contract  1  Story  onSailm.  § 
528.  No  question,  therefore,  arises  upon  the  construction  of  the 
contract  in  its  general  aspect;  or  upon  the  charge  to  the  jury. 

The  defendant's  counsel  claims  error  in  the  rejection  of  cer- 
tain proof  oflTered  by  him  as  follows :  "  That  it  was  the  custom 
of  shippers  of  treasure  to  insure  it  against  risks  upon  the 
isthmus ;  that  there  was  a  custom  in  reference  to  the  ti^nspor- 
tation  across  the  isthmus  in  1851  and  previous  thereto,  by 
which  the  carrier  of  gold  from  San  Francisco  to  New  York 
refnjscd  to  assume  any  risk  on  the  isthmus,  and  that  the  bills 
of  lading  then  in  use  excepted  all  risks  of  land  and  river  car- 
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riage  on  the  Isthmus ;  that  the  bill  of  lading  in  eyidenoe  was 
entered  into  with  this  understanding  for  the  purpose  of  ex- 
plaining any  ambiguity  in  the  language  of  the  bill  of  lading, 
and  that  these  customs  were  known  to  the  shippers  in  the  pres- 
ent instance.'*    The  evidence  was  rejected. 

The  contract  in  question  was  clear  and  distinct,  free  from  all 
ambiguity,  open  to  no  doubt  whatever.  On  the  clause  of  ex- 
emptions from  perils,  the  court  ruled  the  construction  as  mat- 
ter of  law,  and  ruled  it  in  conformity  with  the  defendant's 
views.  There  was,  therefore,  no  room  for  proof  of  custom.  A 
clear,  certain  and  distinct  contract  is  not  subject  to  modifica- 
tion by  proof  of  custom.  Such  a  contract  disposes  of  all  cus- 
toms and  practices  by  its  own  terms,  and  by  its  terms  alone  is 
the  conduct  of  the  parties  to  be  regulated  and  their  liabihty  to 
be  determined.  The  Beeside,  2  Sumn.  567;  Wads  worth  v. 
Alcott,  6  N.  F.  64;  Westcott  v.  Thompson,  18  K  Y.  363,  367 ; 
Ang.  on  Com.  Car.  §  229.  There  was  no  error  therefbre  in  the 
rejection  of  the  evidence  thus  offered. 

The  defendant's  counsel  also  requested  the  court  to  chaige 
the  jury  '*  that  the  true  construction  of  the  bill  of  lading  is, 
that  the  transportation  on  the  isthmus  by  road  and  river  navi- 
gation, was  to  be  at  the  risk  of  the  plaintiff,  and  that  so  far  as 
the  isthmus  was  concerned,  the  defendant  was  a  bailee  for  hire 
and  not  a  common  carrier,  and  that  the  plaintiff  cannot  re- 
cover unless  he  proves  that  his  loss  was  by  the  negligence  of 
the  defendant  or  his  agents."  This  charge  the  judge  declined 
to  give.  As  I  have  stated,  it  was  expressly  alleged  in  the  com- 
plaint that  the  defendant  received  the  goods  in  his  capacity  of 
common  carrier,  upon  a  contract  to  transport  them  to  ISTew 
York,  and  that  this  allegation,  by  not  being  denied  in  the  an- 
swer, was  admitted  by  the  defendant  The  bill  of  lading  intro- 
duced in  evidence  also  contained  an  express  contract,  both  in 
the  margin  and  in  its  body,  to  carry  the  goods  the  whole  dis- 
tance. The  contract  is  smgle  and  applies  to  all  parts  of  the 
route,  as  the  payment  of  freight  was  the  compensation  for  the 
entire  transportation.  In  the  event  of  losses  from  certain 
causes  specified,  the  defendant  was  not  to  be  liable,  while  upon 
the  happening  of  a  loss  from  any  other  cause,  he  was  bound  to 
make  good  the  loss.    The  exceptions  specified  do  not  apply 
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exclusively  to  the  isthmus.    The  exception  of  dangers  of  the 
seas  extended  over  the  whole  route ;  that  of  river  navigation 
might,  for  aught  we  know,  ^pplj  to  short  carriages  at  San 
Francisco  or  New  York,  that  of  thieves  or  robbers  would  re- 
lieve from  the  liability  for  the  acts  of  these  marauders  wherever 
they  might  occur,  and  during  any  part  of  the  voyage,  upon 
either  ocean,  as  well  as  upon  the  isthmus.    It  would  have  been 
in  manifest  violation  of  the  terms  of  the  contract  to  have 
given  the  direction  asked  for  by  the  defendant's  counsel.    By 
the  nature  of  the  contract,  the  defendant  was  a  common  car- 
rier, and  responsible  for  the  entire  transportation.    Sweet  v. 
Barney,  23  iV.  Y.  337.   It  does  not  aflfecfc  this  position  that  the 
contract  contained  special  provisions.    So  far  as  it  was  special 
the  common  law  liability  was  qualified;  in  all  other  respects  it 
remained.    In  any  contract  of  transportation  there  are  certain 
qualifications  of  the  carrier's  liability,  which  exist  whether  ex- 
pressly mentioned  or  left  unnoticed.    The  law  provides  that 
if  the  loss  occurs  from  the  set  of  God  or  the  public  enemies, 
the  carrier  is  not  liable.    Neither  these  exceptions  nor  other 
more  extended  ones  destroy  the  general  effect  of  the  contract 
of  the  carrier.    They  simply  limit  or  qualify  it.     His  general 
liability  exists,  and  if  the  loss  arises  from  any  cause,  excepted 
either  by  the  rules  of  law  or  the  qualifications  of  the  contract, 
he  is  so  far  relieved  from  liability,  but  no  farther.    Clark  v. 
Bochester  &. Syracuse  Kailtoad  Co.,  14  J\r.  Y.  570;  Merritt  v. 
Earle,  29  y.  Y.  115 ;  Palmer  v.  Grand  Junction  R.  R.  Co.,  4 
Mee%.  &  W.  749;   Siory  on  Bailm,  §  557;  Ang.  on  Com.  Car.  § 
220 ;    Beed  v.  Spaulding,  30  N.  Y.  630 ;   Dorr  v.  New  Jersey 
Steam  Nav.  Co.,  11  N.  Y,  485.    There  is  therefore  no  basis  for 
the  claim,  that  upon  the  isthmus  the  defendant  was  a  bailee 
for  hire  simply.    Then,  as  in  the  other  parts  of  the  transpor- 
tation, he  was  a  common  carrier,  and  subject  to  the  liabilities  of 
that  character,  except  so  far  as  they  were  modified  by  the  terms 
of^the  contract  in  which  the  transportation  was  undertaken. 
[Remarks  on  immaterial  questions  are  omitted.] 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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SIMMONS  V.  SINES. 

December,  1868. 

An  order  of  commissioners  of  highwajs  signed  by  onlj  two,  and  not 
reciting  a  meeting,  &c.,  of  three,  or  notice  to  a  third,  is  void  unless  it 
affirmatively  appears  that  the  town  had  only  two  commissioners.  It 
cannot  be  presumed  that  there  was  not  a  third. 

The  rale  that  a  grantee  of  land  is  entitled  to  a  way  of  necessity  over  the 
land  of  his  grantor  is  applicable,  where  instead  of  a  formal  transfer 
there  is  an  equitable  grant  of  the  title  with  the  right  of  possession. 

DaTid  Simmons  sued  Jane  Sines  in  the  sapreme  court  for 
trespass  to  lands. 

The  plaintiff  was  the  owner  of  two  lots,  one  of  fifty  acres 
and  the  other  of  fifty-five  acres,  adjoining  each  other.  To  one 
of  them  be  obtained  title  in  1858,  and  to  the  other  in  1861. 
Defcndanc  owned  a  lot  in  the  rear  of  the  plaintiff's  land,  and 
from  it  a  road  runs  through  the  plaintiffs  two  lots  to  the  high- 
way, and  this  road  was  the  only  means  of  access  which  defend- 
ant had  to  the  public  highway.  It  was  opened  and  used  as 
early  as  1846  or  1847.  An  attempt  was  once  made  to  hare 
this  road  regularly  laid  out  as  a  highway,  but  it  failed  through 
informality  in  the  proceedings  of  the  commissioners.  Qould 
was  the  original  owner  of  the  three  lots  now  owned  by  the 
parties  to  this  suit. 

The  defendant  was  in  possession  or  his  lot  at  the  lime  of  the 
commencement  of  this  suit,  and  had  been  for  several  years 
previously ;  it  was  purchased  in  1846  of  Gould,  who  was  also 
the  grantor  to  the  plaintiff  of  the  fifty-five  acre  lot  through 
which  the  road  in  question  runs ;  the  plaintiff  was  at  one  time 
in  possession  of  the  defendant's  lot,  claiming  to  own  it^  and 
he  transferred  it  to  one  Galusha,  under  whom  the  defendant 
claims  title. 

The  referee  found,  as  a  conclusion  of  law,  that  defendant 
had  a  right  of  way  over  the  land  of  plaintiff  from  neces- 
sity 

The  testimony  relating  to  the  plaintiff's  ownership  and  sala 
of  defendant's  lot,  was  given  by  the  plaintiff.  He  testified^ 
after  giving  an  account  of  previous  occupants  of  defendant's 
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lot,  that  Galusha  succeeded  Burton  in  possession.  That  he 
bought  it  of  Galusha  and  kept  it  a  year,  and  that  Galusha 
bought  it  back  and  came  on  to  it  again.  Upon  being  recalled 
he  further  testified  that  he  bought  the  place  of  Galusha,  and 
gare  him  his  note  for  the  amount  going  to  him,  and  that 
Galusha  handed  him  the  contract  That  he  had  it  about  a 
year  and  then  gave  back  the  contract  to  Galusha,  and  ha  gare 
up  his  note  to  him.  That  the  contract  was  not  assigned  to 
him,  nor  did  he  giye  any  writing  when  he  handed  it  back  to 
Galusha. 

The  plain  ti£F  insisted  that  as  Gould  conveyed  the  lot  oyer 
which  the  right  of  way  was  claimed,  without  reserving  such 
right  of  way  in  respect  of  the  rear  lot  which  he  retained,  no 
such  right  of  way  was  created  (relying  on  Burr  v.  Mills,  21 
Wend.  290),  and  insisted  that  plaintiff  never  was  "a  grantor  " 
within  the  rule. 

Tlie  supreme  court  held,  on  grounds  similar  to  those  of  the 
following  opinions,  that  he  was  a  grantor  within  the  rule. 
Plaintiff  appealed. 

Bacon,  J. — [After  stating  the  findings  of  the  referee.] — 
This  conchision  is  fully  sustained  by  the  authorities,  ^'ancient, 
constant  and  modern,"  and  is  as  old  as  Siderfin  and  as  recent 
as  Barbour.  The  principle  is  thus  stated  in  Buckley  v.  Coles, 
5  Taunt.  311 :  '^  If  a  person  own  close  A.,  and  a  passage  of  ne- 
cessity to  it  over  close  B.,  and  he  purchases  close  B.,  and  there- 
by unites  in  himself  the  title  to  both  clos3S,  yet,  if  he  after- 
ward sell  close  B.  to  one  person  without  any  reservation,  and 
then  close  A.  to  another  person,  the  purchaser  of  close  A.  has 
a  right  of  way  over  close  B. 

The  principle  which  sustains  a  way  of  necessity  was  invoked 
and  applied  in  the  case  of  Smiles  v.  Hastings,  24  Barb.  44,*  in 
which  it  was  held,  that  such  a  right  of  way  over  several  lots 
was  a  servitude  to  which  each  lot  was  equally  subject,  and  was 
of  the  same  character  and  force  as  if  executed  by  express 
grant;  that  m  case  either  of  the  lots  was  so  situated  that 


•  Afflnned  as  Smyles  v.  Hastings,  23  N.  T.  217. 
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there  was  no  access  to  it  by  any  public  road  or  by  any  other 
means,  without  passing  oyer  the  lands  of  other  persons,  a  right 
of  way  passed  to  the  grantee  as  a  way  of  necessity,  and  such 
right,  being  appurtenant  to  the  lands,  would  pass  to  persons 
deriving  title  from  the  original  grantee.  In  this  case  it  is  not 
only  not  controverted  but  is  expressly  found,  that  the  defend- 
ant had  no  way  of  egress  from  his  land  to  the  public  highway 
other  than  his  right  of  way  over  the  premises  of  the  plain  tiK 

[Eemarks  on  an  immaterial  exception  are  omitted.] 

The  judgment  should  be  affirmed. 

Gbover,  J. — The  order  laying  out  the  road  was  signed  by 
only  two  commissioners,  and  failed  to  show  upon  its  face  that 
all  met  and  deliberated  upon  the  subject  matter,  or  were  noti- 
ged  to  attend  a  meeting  for  that  purpose^  and  failed  to  attend 
pursuant  to  the  notice.  It  was  therefore  invalid.  1  R.  5. 525, 
§  125 ;  Fitch  v.  Commissioners  of  Kirkland,  22  Wend.  132. 
The  counsel  for  the  respondent  insists  that  it  is  notwithstand- 
ing valid,  for  the  reason  that  it  did  not  appear  that  there  were 
at  the  time  more  than  two  commissioners  of  highways  in  the 
town.  The  answer  to  this  is,  that  the  presumption  is  that 
when  a  town  has  two  commissioners,  it  has  the  entire  number 
authorized  by  statute  [u  e?.,  three],  and  that  the  party  alleging 
that  there  were  less  must  prove  such  allegation. 

The  counsel  for  the  respondent  also  claims  that  inasmuch  as 
Gould  owned  the  land  now  owned  by  defendant,  at  the  time  he 
sold  the  land  now  owned  by  the  plaintiff,  and  there  being  no 
mode  of  getting  on  to  the  land  now  owned  by  the  defendant 
except  by  passing  over  the  land  of  the  plaintiff,  Gould  had  the 
right  of  way  over  the  lands  of  ths  latter  to  the  lands  of  the 
former  by  necessity,  and  that  this  right  passed  by  his  convey- 
ance and  has  now  become  vested  in  the  dafendant    Gould,  in 
conveying  the  lands  of  the  plaintiff,  made  no  reservation  of  a 
right  of  way  or  of  any  other  kind  in  the  deed.    By  that  he 
made  an  absolute  grant  of  the  land.  No  interest  therein  was  re- 
tained by  him  for  any  purpose.     He  had  no  more  right  to  use 
the  land  for  the'purpose  of  a  way  than  for  any  other  purpose. 
Burr  V.  Mills,  21  Wend.  290. 

The  referee  found,  that  while  the  plaintiff  was  the  owner  of 
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the  lands  now  belonging  to  him,  he  was  at  one  time  in  posses- 
sion of  the  lot  of  the  defendant^  claiming  to  own  it,  and  trans- 
ferred the  same  to  one  Galosha,  underwhom  the  defendant 
claims  title.  That  there  was  no  other  means  of  going  from 
the  defendant's  premises  to  the  public  highway^  or  of  returning 
to  the  same,  except  across  said  plaintiffs  premises,  and  that 
she  used  the  way  from  necessity.  This  finding  shows,  in  sub- 
stance, that  the  plaintiff  was  at  one  time  the  owner  of  all  the 
lands  now  owned  by  both  parties.  That  he  conveyed  the  lot 
of  the  defendant,  there  being  no  access  to  the  lands  conreyed 
except  by  passing  oyer  the  lands  retained  by  the  grantor. 
This  gave  a  right  of  w^ay  oyer  the  plaintiff's  land  to  that  of 
defendant    Holmes  v,  Seely,  19   Wend.  507,  and  cases  cited. 

This  determines  the  case  in  favor  of  the  defendant;  but 
there  was  an  exception  taken  by  the  plaintiff  to  the  finding  of 
these  facts  by  the  referee.     This  renders  it  necessary  to  look 
into  the  case  to  ascertain  whether  there  was  any  evidence  sus- 
taining the  finding. 

[The  learned  judge  here  recited  the  testimony  above  stated  and 
continued.]  What  interest  in  the  land  was  given  by  this  con- 
tract does  not  appear.  The  probability  is  that  it  was  a  con- 
tract given  by  the  owner  of  the  land  for  the  sale  and  convey- 
ance by  him  to  the  purchaser  upon  payment  by  the  latter  ot 
the  purchase  money,  as  specified  in  the  contract,  and  giving  to 
the  purchaser  the  right  of  possession  until  default  made  in  the 
payments  Ob  required  by  the  contract,  as  possession  was  held 
under  the  contract  The  evidence  warranted  this  conclubion. 
The  contract  gave  the  purchaser  and  his  assigns  an  equitable 
title  to  the  land.  It  is  insisted  by  the  counsel  for  the  plain- 
tiff, that  this  contract  related  to  an  interest  in  real  estate,  and 
could,  by  the  statute  of  frauds,  be  transferred  only  by  an  in- 
Btrument  in  writing.  In  this  the  counsel  is  correct,  but  tiie 
evidence  shows  that  the  plaintiff  took  possession  of  the  land 
and  occupied  and  improved  the  same  for  a  year ;  and  that  he 
gave  his  note  for  the  purchase  price  of  the  contract  The  agree- 
ment would  have  been  enforced  in  equity.  The  plaintiff  thus 
became  the  owner  in  equity  of  the  land,  he  sold  this  equitable 
title  to  Gtalusha  by  a  contract  binding  in  equity.    The  defend- 
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nnt  holds  under  this  equitable  title  thus  sold  by  the  plaintiff, 
and  may  have  since  acquired  the  1^1  title. 

The  legal  question  then  comes  to  this,  whether  one  who  having 
an  equitable  title  to  land,  coupled  with  a  legal  right  of  posses- 
sion, to  which  there  is  no  access  except  over  his  other  lands, 
transfers  his  equitable  title  and  right  of  possession  to  another, 
thereby  gives  a  right  of  way  thereto  over  his  other  land  to  the 
purchaser.  The  same  reason  is  applicable  to  this  case  as  ap- 
plies to  a  transfer  of  a  legal  title.  That  reason  is,  that  when 
one  grants  lands,  he  is  presumed  to  grant  therewith  that  with- 
out which  the  land  cannot  be  enjoyed.  In  the  present  case,  the 
plaintiff,  having  transferred  an  equitable  title  to  this  land,  is 
presumed  to  ha^  e  transferred  therewith  an  equitable  right  of 
way  to  and  from  such  lands,  without  which  there  can  be  no 
beneficial  enjoyment  of  the  land.  The  only  trespass  alleged 
was  the  use  of  the  way  by  the  defendant  This  use  was  law- 
ful, and  the  plaintiff  could  not  recover  therefor. 

The  judgment  appealed  from  must  be  affirmed. 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


SLOANE  V.  VAN  WYCK. 

March,  1868. 
BeToning  86  Barb.  385;  and  afflnning  47  Id,  634. 

Wlien  the  maker  of  an  article  takes  it  back  after  delivery,  because  it 
mains  unpaid  for,  the  presumption  is  that  the  sale  is  rescinded,  unleoB 
there  is  some  evidence  to  show  an  intent  to  take  it  for  the  purpose  of 
resale  on  the  buyer's  account,  or  otherwise  not  to  discharge  the  debt 
due  for  the  price. 

If  the  evidence  is  conflicting,  it  is  a  question  for  the  jury. 

William  B.  Sloane  and  one  Schwartz  sued  Pierre  C.  Van 
Wyck,  T.  M.  Hall  and  R.  Green,  in  the  supreme  court,  for 
work,  labor  and  materials  in  making  a  planing  machine.  The 
machine  was  ordered  in  the  first  instance  by  Hall  and  Green. 
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They  snbsequently  sold  the  patent  and  the  business  to  which  it 
related,  to  Van  Wyck.  Upon  this  sale  being  made,  the  three 
defendants  called  on  the  plaintiflE^,  and  informed  them  thereof, 
and  Van  Wyck  snbsequently  receiyed  the  machine  when  com- 
pleted. 

The  machine  not  being  paid  for,  the  plaintiffs  took  it  down 
and  removed  it ;  and  then  sued  all  the  parties,  charging  them 
jointly,  and  offering  to  deliver  the  machine  on  being  paid. 

The  supreme  courts  after  the  first  trial,  held  that  if  Van 
Wyck  was  liable  at  all,  it  must  be  because  he  impliedly  or  ex- 
pressly directed  the  plaintiffs  to  complete  it,  and  in  that  case 
he  was  substituted  for  the  original  debtors,  upon  the  machine 
being  delivered  and  charged  to  him  alone.  As  to  the  retaking 
of  the  machine ;  that  if  the  plaintiffs  intended  to  take  it  as  a 
substitute  for  the  debt,  and  relieve  defendant  from  all  liability, 
then  they  could  not  now  recover  for  it ;  but  if  they  merely 
took  it  for  the  purpose  of  making  a  sale  of  it  on  account  of  Van 
Wyck,  then  they  were  not  prevented  from  recovering.  This 
question  was  left  to  the  jury.    Reported  in  36  Barb*  335. 

Defendant  appealed. 

This  Goubt  held  (in  an  opinion  by  Wright,  J.)  that  as 
there  was  no  evidence  that  plaintiffs  took  back  the  machine  for 
the  purpose  of  making  a  resale,  the  legal  conclusion  was  that 
the  sale  was  rescinded,  and,  therefore,  plaintiffs  could  not  re- 
cover.   A  new  trial  was  accordingly  ordered. 

On  the  second  trial,  it  was  testified  that  Van  Wyck  told  one 
of  the  plaintiffs  that  the  owner  of  the  premises  where  defendants 
had  the  machine,  claimed  a  lien  on  it;  and  that  plaintiffs  had 
better  take  it  away,  else  it  would  be  sold.  This  was  contra- 
dicted. The  question  of  intent  in  the  retaking  was  again  left 
to  the  jury,  and  plaintiffs  again  had  a  verdict 

TJie  supreme  court  affirmed  the  judgment  thereon,  on  the 
same  grounds  taken  by  this  court  in  the  following  opinion. 
Reported  in  47  Barb.  634.    Defendant  appealed. 

The  question  in  this  court  was  whether  there  was  evidence 
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to  go  to  the  jury>  on  the  question  of  a  resale,  sufficient  to  con- 
trol the  legal  effect  of  the  taking  back  the  property  as  deter- 
mined by  this  court,  when  the  cause  was  previously  before  it 

(7.  N.  Black,  for  defendants,  appellants. 

JU.  L.  Towmendy  for  plaintiffs,  respondents. 

Bt  the  Court. — Clerke,  J. — ^The  only  question  in  this  case 
is,  was  there  conflicting  evidence  to  go  to  the  jury  on  the  point 
alleging  that  the  plaintiffs  took  back  the  machine  in  discbarge 
of  the  indebtedness  of  Van  Wyck,  incurred  in  the  purchase  of 
it  This  court  decided,  when  the  case  was  last  here,  that  there 
was  no  conflicting  evidence  on  this  point;  that  from  the 
plaintiffs'  own  evidence,  it  was  clear  that  they  took  back  the 
machine  in  discharge  of  that  indebtedness. 

Schwartz  testiBes  that  Van  Wyck  fold  him  that  Wood,  the 
owner  of  the  premises  occupied  by  the  defendant,  claimed  io 
have  a  lien  upon  the  machine ;  that  it  would  be  sold  for  rent, 
and  that  the  plaintiffs  had  better  take  it  away.  Van  Wyck 
told  him  to  sell  it  This  would  not  be  sufficient  to  exonerate 
the  defendant  from  liabili'y  for  a  deficiency  on  the  sale,  if 
there  should  be  a  deficiency.  But  tlie  defendant  testifies  that 
he  never  directed  Schwartz  to  sell  it.  There  was  a  conflict  on 
what  I  consider  an  essential  pjint.  For,  if  the  plaintiffs  re- 
sumed possession  of  the  machine  without  any  such  direction 
from  the  defendant,  and  without  any  qualification,  the  legal 
conclusion  would  be,  as  Judge  Wbioht  mentioned  in  his  opin- 
ion— to  wit,  that  the  sale  was  rescinded. 

Van  Wyck  testifies  that  when  he  spoke  to  Schwartz  about 
taking  the  machine  away,  he  told  him  he  must  not  trouble 
him  (Van  Wyck)  any  further  about  it,  and  that  Schwartz  said 
he  would  be  satisfied  to  do  so.  Sloan,  the  other  plaintiff,  who 
was  present  on  the  occasion  referred  to,  swears  that  Van  Wyck 
did  not  say  that  they  were  not  to  trouble  him  again.  Schwartz 
corroborated  Sloan.  I  think  in  all  this  there  was  a  plain  con- 
flict of  evidence  on  an  essential  point — the  release  of  the  de- 
fendant's liability  by  the  redelivery  of  the  machine  to  the 
plaintiffs.    Was  this  redelivery  for  the  purpose   of  satisfying 
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the  debt  dae  to  the  plaintiffs,  or  was  it  merely  for  the  purpose 
of  Belling  it  on  account,  and  applying  the  proceeds  to  its  pay- 
ment?   This  was  fairly  put  to  the  jury. 

I  hare  assumed  throughout  that  the  defendant  was  liable  as 
purchaser  of  the  machine,  and  that  his  substitution  in  the 
place  of  Hall  &  Green  was  tantamount  to  an  original  promise. 
This  point  is  disposed  of  in  Judge  Wbight's  opinion.  This 
court  reyersed  the  judgment,  and  ordered  a  new  trial,  solely  on 
the  ground  that  there  was  not  a  particle  of  eyidence  to  show 
that  the  machine  was  taken  by  the  plaintiffs,  on  the  order  of 
the  defendant,  to  enable  them  to  sell  it,  and  apply  the  fruits 
of  the  sale  toward  the  discharge  of  the  debt. 

The  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


SMART  V.  BEMENT. 

December,  1866. 

A  bona  fide  aflsigiiee  for  yalae,  of  a  mortgage  of  land,  originally 
given  as  consideration  for  a  fraudulent  transfer  of  the  land,  may 
foreclose  the  mortg^age^  notwithstanding  the  transfer  has  been  ad- 
judged void  as  against  creditors.** 

In  a  foreclosure  suit,  defendants,  who  do  not  set  up  any  equities  as 
against  plaintiff,  should  not  be  allowed  to  litigate  between  themselves, 
before  a  judgment,  the  question  of  their  priorities  of  right  in  the 
fund  or  their  equities  as  to  the  order  of  sale  of  parcels  of  the  property, 
but  the  plaintiff  should  have  the  usual  judgment  of  sale. 

li  seerru,  that  where  a  transfer  is  set  aside  as  fraudulent  as  against  cred- 
itors, a  mortgage,  given  by  the  fraudulent  transferee  in  consideration 
of  the  transfer,  and  assigned  to  a  bona  fide  purchaser  for  value,  is,  as 
between  the  parties  to  the  fraud  and  their  creditors,  chargeable  wholly 
to  the  former ;  and  on  its  foreclosure  the  creditors  are  entitled  to  the 
whole  surplus. 

Joseph  Smart  brought  this  action,  in  the  supreme  court, 
against  Egbert  Bement  and  his  wife,  Isaac  Hyde,  Jr.,  Yalen- 

♦  See  Malony  v,  Horan.  12  Abb.  Pr.  N.  8  389. 
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tine  Ererit^  and  the  Bank  of  Binghamton,  to  foreclose  a  mort- 
gage- 
William  B.  Bementy  a  fanner  and  mill  owner^  haying 
indorsed  largely  for  an  insolvent  man,  but  still  having  prop- 
erty snflScient  to  meet  all  liabilities,  conveyed  half  of  his  mill 
and  farm  to  his  son  Egbert,  pursuant  to  an  arrangement  by 
which  the  son,  instead  of  leaving  home,  was  to  remain  and 
assist  in  carrying  on  the  business. 

Some  time  subsequently,  the  father,  becoming  involved, 
transferred  all  his  real  and  personal  estate  to  the  son.  In  con- 
sideration of  this  transfer  the  son  gave  the  &ther  a  mortgage 
for  three  thousand  five  hundred  dollars,  which  the  father 
transferred  for  value  to  Smart,  the  present  plaintiff.  Hyde 
and  Eyerit,  who  were  creditors  of  the  father,  brought  an  action 
against  the  father  and  son,  and  had  this  latter  assignment  set 
aside,  for  fraud  as  against  creditors.  In  that  action.  Smart, 
the  holder  of  the  mortgage,  was  not  made  a  party,  and  the 
validity  of  the  mortgage  in  his  hands  was  in  effect  conceded. 

Hyde  and  Everit  having  thus  set  aside  the  second  convey- 
ance of  an  undivided  half,  issued  execution  and  sold  the 
father's  share  of  the  property,  and  purchased  it  themselves. 

The  son  also  brought  an  action  against  his  father  for  a  par- 
tition of  the  farm  between  them,  in  which  he  had  one-half  set 
off  to  him  by  metes  and  bounds. 

When  Smart  brought  the  present  action  to  foreclose  his 
mortgage,  the  only  question  raised  was  the  question  between 
Egbert  Bement  on  the  one  side,  and  Hyde  and  Everit  on  the 
other,  as  to  which  part  of  the  land  should  be  sold  first. 

The  judge  directed  a  sale  in  parcels,  the  first  parcel  to  be 
sold  being  that  set  off  in  partition  to  William  B.  Bement;  and 
in  case  that  be  not  sufiScient  to  satisfy  the  mortgage  debt  and 
costs,  then  to  sell  the  part  set  off  to  Egbert  Bement 

Tlie  supreme  courts  at  general  term,  on  appeal  from  the 
judgment,  were  of  opinion  that  the  legal  consequence  of  set- 
ting aside  the  deed  or  assignment  was  to  avoid  the  purchase 
money  mortgage,  and  that  the  defendants,  had  they  raised 
this  dereuse  against  the  plaintiff,  might  have  had  the  mort- 
gage declared  void  (citing  11  Patge^  4G9 ;  5  Den,  645 ;  20  Wend. 
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24;  4  Hilly  424) ;  and  that  on  these  authorities  Egbert  Bement, 
the  son,  conld  take  advantage  of  the  mortgage  being  void  as 
against  Hyde  and  Ererit,  the  judgment  creditors,  and  that  the 
latter^  having  procured  the  deed  on  which  the  mortgage  rested 
to  be  declared  void,  were  estopped  from  claiming  that  it  was 
valid  as  against  the  son.  They  were,  however,  of  opinion  that 
these  defendants  who  were  thus  litigating  this  question  with 
each  other,  had  mistaken  their  remedy,  and  that  they  should, 
instead  of  asking  the  court  to  shift  the  liability  incurred  by 
their  omission  to  defend  against  the  plaintiff,  from  each  to  the 
other,  have  defended  against  all  liability  by  proper  allegations 
and  proofs  against  the  plaintiff. 

Therefore,  the  only  judgment  which  the  court  could  prop- 
erly give,  since  all  the  defendants  had  omitted  to  defend  against 
the  plaintiff,  was  the^sual  one  in  foreclosTire  cases;  that  the 
mortgaged  premises,  or  so  much  thereof  as  may  be  necessary 
to  make  the  requisite  amount,  be  sold,  without  discriminating 
in  favor  of  the  one  or  the  other. 

They  accordingly  modified  the  judgment  rendered  at  special 
term,  and  decreed,  1,  that  the  premises  mortgaged  be  sold  with- 
out discriminating  in  favor  of  either  of  the  defendants ;  2, 
that  the  mortgage  of  the  plaintiff  be  paid  out  of  the  proceeds ; 
3,  that  the  surplus  moneys,  if  any,  belonged,  one  half  to 
Egbert  Bement  the  other  half  to  Hyde  and  Everit ;  4,  that 
Egbert  Bement  pay  the  deficiency,  if  any. 

From  this  judgment  the  defendants  Egbert  Bement  and 
Hyde  and  Everit  respectively  appealed. 

A.  J.  Vanderpoely  for  defendants,  appellants ; — Cited  Judg- 
ment at  special  term  in  H.  &  E.  v,  Bement,  308,  309;  Judg- 
ment at  general  term,  369  ;  Edw.  on  Part,  in  Chy.  247 ;  Chan- 
ley  r.  Lord  Dusany,  2  Scho.  £  Lef.  (Appendix),  690-710-718 ; 
Cowrey  v.  Caulfield,  2  Ball  &  B.  255 ;  Code,  §  274,  subd.  1 ; 
Ogden  V,  Glidden,  9  Wis.  46 ;  McDonald  v.  Neilson,  2  Cow. 
141 ;  Francis's  Max.  2 ;  Masters  v.  Miller,  4  T.  R.  320-329 ; 
Lord  Makspield,  Cadogan  v.  Eennett,  Cowp.  434 ;  Roi.  on 
Fraud.  Conv.  520 ;  Meux  v.  Howell,  4  Bast,  1 ;  Henriqups  v. 
Hone,  2  Edw.  Ch.  120;  Drinkwater  v.  Drinkwater,  4  Jfcr^*. 
354;  Waterbury  v.  Westervelt,  9  N.  Y.  (5  Sold.)  698-605; 
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Chapin  v.  Pease,  10  Conn.  63-73 ;  Willard  Eq.  240,  cases  ciix?d ; 
Story  Eq.  §  371 ;  2  R.  S.  370,  §  46 ;  Pettus  v.  Smith,  4  Rich.  Eq. 
197-199,  204-205 ;  Sands  v.  Codwise,  4  Johns.  536 ;  Kent, 
Ch.  J.,  opinion,  598,  &c. ;  Yates,  J.,  opin.  585-686 ;  Bean  v. 
Smith,  2  Mo^on,  252-294 ;  Holland  v.  Craft,  20  Pick  321 ; 
Miller  v.  Tolleson,  1  Harp.  Ch.  145 ;  Boyd  v.  Dunlap,  1  Johm. 
Ch.  478-482 ;  Judd  v.  Seaver,  8  Paige,  548 ;  Braman  v.  Hess, 
13  Johns.  52 ;  Brown  v.  Mott,  7  Id.  361 ;  Munn  v.  Commiss- 
Co.,  15  Jd.  44 ;  2  R.  8.  317,  §  1 ;  Willard  Eq.  Jur.  099 ;  Clapp 
V.  Bromagham,  9  Cow.  630 ;  reversing  Bromagham  v.  Clapp, 
5  Jd.  295  ;  Striker  v.  Mott,  2  Paige,  387;  Westfall  v.  Jones,  23 
Barb.  9 ;  Nellis  r.  Clark,  20  Wend.  24 ;  Same  v.  Same,  4  fli'B, 
424 ;  Niver  v.  Best,  10  Barb.  369 ;  Holman  v.  Johnson,  Doug. 
341-3;  Ellis  v.  Messenrie,  11  Paige,  AGH;  Eyans  v.  Ellis,  6 
2>e;t.  645 ;  Union  Ins.  Co.  v.  Van  Bensselaer,  4  Paige,  85 ; 
Mackie  v.  Cairns,  5  Cow.  548 ;  Crandalf  v.  Hoysradt,  1  Satid. 
Ch.  40. 

-4w«Swr;i  Birdsall,  attorney  for  defendants,  appellants; — 
Cited  1  Pars,  on  Cont.  385  ]  Z  R.  S.  691,  §§  109-110 ;  Case  v. 
Boughton,  11  Wend.  106;  Russell  v.  Sogers,  16  Id.  351; 
Brockway  v.  Wells,  1  Paige,  617 ;  Jackson  v.  Parkhurst,  4 
Wend.  369 ;  Matter  of  Howe,  1  Paige,  125  j  Nellis  v.  Clark, 
20  TF(?w(f.  24 ;  aflBrmed  in  the  court  for  correction  of  errors,  4 
Hilly  424;  Piixton  v.  Popham,  9  East,  421;  Armstrong  ». 
Taber  (Marshall's  opinion),  11  Wheat.  257;  Wheeler  v. 
Eussell,  17  Mass.  258 ;  Smith  v.  Hnbbs,  1  Fairfield,  71 ;  Evans 
V,  Ellis,  5  Den.  645 ;  Tylee  v.  Yates,  3  Barb.  225 ;  Ellis  v.  Mes- 
senrie, 11  Paige,  469. 

Wright,  J.,  delivered  the  following  opinion : 
[After  stating  facts.]  Upon  this  narrow  qnestion  raised  be- 
tween the  defendants,  as  to  what  part,  or  which  interest  in  the 
mortgaged  premises,  that  of  the  defendant  Egbert  Bement  or 
that  which  his  father  as  alleged  frandnlently  attempted  to  con- 
vey to  him  in  October,  1854,  should  be  first  sold  under  the 
foreclosure  judgment,  the  action  has  been  pending  for  nearly 
six  years.  The  question  was  one  in  which  the  plaintiff  had  no 
interest  whatever ;  for  the  whole  premises  were  su' J3ct  to  the 
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lien  of  his  mortgage.  The  contest  has  been  conducted  wholly 
between  the  defendants  Hyde  and  Event,  on  one  side,  and  the 
defendant  Bement,  on  the  other.  Certainly  it  was  of  no  con- 
sequence to  the  plaintiff,  whether  Bement's  claim,  or  Hyde  and 
E Veritas  claim,  as  to  the  order  of  sale,  should  be  preferred;  nor 
ccnld  thQ  rights  and  equities  of  each  defendant  as  against  the 
other,  and  on  which  their  respectiye  claims  were  alleged  to 
depend,  be  determined  in  the  action.  There  were  no  issues  of 
that  kind  raised  by  the  pleadings.  When  all  the  facts  as  be- 
tween defendants  on  the  record  are  before  the  court,  it  may 
have  power  to  determine  issues  and  adjust  equities  between 
them ;  but  it  is  not  bound  to  do  so,  especially  it  there  be  any 
right  of  the  plaintiff  on  the  record  which  may  be  impaired  or 
invaded.  That  the  defendants  substantially  asked  by  their 
answers  the  insertion  of  a  clause  in  the  decree  of  sale  that 
might  jeopard  the  interests  of  the  plaintiff,  seems  to  me  ap- 
parent. Bement  was  the  owner  of  an  undivided  half  part  of 
the  mortgaged  premises,  and  Hyde  and  Everit  held  the  sheriff's 
certificate  of  sale,  but  no  deed  of  the  other  undivided  half 
part.  In  effect,  the  claim  was  on  the  part  of  Bement  that  the 
judgment  should  contain  a  provision  that  the  undivided  inter- 
est claimed  by  Hyde  and  Everit  in  the  whole  mortgaged  prem- 
if«8  (for  that  was  the  interest  they  had,  if  any),  should  be  first 
sold;  and  on  the  part  of  Hyde  and  Evertl,  that  Bement's  un- 
divided interest  should  be  first  sold — ^not  that  the  farm  or 
mortgaged  premises  should  be  sold  in  specific  parcels,  as  the 
interest  of  each  party,  as  alleged,  was  in  the  whole.  It  was 
easy  to  see  that  such  a  provision  might  injuriously  affect  the 
plaintiff  in  the  collection  of  his  mortgage  debt  Ytt  the 
judge  at  special  terra  (under  the  plaintiff's  objection)  pro- 
ceeded to  try  the  issues  between  the  defendants,  raised  by  their 
answers.  Testimony  was  received  wholly  on  their  part,  some- 
times under  objection  of  one  party  and  then  again  by  the 
other.  Hyde  and  Everit  were  allowed  to  introduce  the  record 
of  a  judgment  in  an  action  between  themselves  and  the  Be- 
ment8«  to  which  the  plaintiff  was  not  a  party,  and  in  which 
judgment  it  was  provided  in  express  terms  that  his  rights  as 
assignee  of  the  mortgage  should  not  be  prejudiced  thereby,  de- 
claring the  deed  from  William  B.  Bement  to  Egbert  Bement, 
IV.— 17 
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of  the  date  of  October  20,  1854,  conveying  an  undiTided  half 
of  the  mortgaged  premises,  fraudulent  and  void  as  to  Wnu  B. 
Bcmeufs  creditors,  and  setting  the  same  aside;  to  prove,  also, 
the  sale,  by  the  sheriff,  under  one  of  these  executions,  en 
March  10, 1859,  of  the  real  estate  embraced  in  and  covered  by 
such  deed ;  that  they  became  the  purchasers  and  received  the 
sheriff's  certificate  of  sale,  and  still  owned  them;  and  that  the 
only  consideration  for  the  bond  and  mortgage  in  suit  was  the 
conveyance  of  October  20,  1854.  Bement  was  also  permitted 
to  show  the  sale  and  assignment,  by  William  B.  Bement,  of  the 
bond  and  mortgage  to  the  plaintiff,  and  the  application  of  the 
j)roceeds  thereof  to  the  payment  of  Bemenf  s  debts ;  also,  to 
introduce  in  evidence  a  judgment  entered  in  January,  18G0,  in 
an  action  in  the  supreme  court,  wherein  he  was  plaintiff,  and 
William  B.  Bement  was  defendant,  partitioning  the  mortgaged 
premises  between  them. 

[The  learned  judge  here  recited  the  findings  in  the  present 
action,  the  substance  of  which  is  fully  stated  above,  and  con- 
tinued as  follows:] 

If  there  be  any  merit  in  the  appeal  of  either  of  the  partieai, 
I  have  failed  to  discover  it  The  plaintiff  has  obtained,  by  the 
judgment  of  the  general  term,  what  I  think  he  was  originally 
entitled  to  upon  the  pleadings.  He  was  the  asdgnee  of  a 
mortgage  covering  the  whole  premises ;  and  no  issue  was  any- 
where raised  by  the  pleadings  that  the  amount  claimed  was  not 
due,  nor  that  the  mortgage  was  not  wholly  valid  in  his  h.mds. 
But  if  the  view  be  incorrect,  that  he  should  have  had  the 
judgment  appealed  from  on  the  pleadings^  the  case  will  be 
searched  in  vain  for  any  evidence  to  impeach  the  validity  of 
the  mortgage  in  his  hands,  or  to  show  that  he  was  not  entitled 
to  enforce  it  against  the  entire  premises.  Clearly,  the  defend- 
ants, as  against  the  plaintiff,  have  no  ground  for  appeaL 

The  judgment  should  be  affirmed. 

Leonard,  J.,  delivered  the  following  opinion  : 
The  court  below  have  wholly  mistaken  the  effect  of  the 
fraudulent  transaction  of  October,  1854,  between  the  debtor 
and  his  son.     They  were  each  equally  culpable,  and  the  law 
has  no  partiality  for  either  of  them- 
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The  judgment  declaring  the  eonyeyance  of  October  20  to 
haye  been  made  to  hinder,  delay  and  defraud  the  creditors  of 
William  B.  Bement,  and  yoid  as  to  them,  and  directing  a  sale 
of  the  lands  thereby  granted,  to  satisfy  the  executions  of  the 
said  creditors,  granted  no  relief  to  the  parties  to  the  said 
fraud.  As  to  them,  the  transaction  remained  as  it  was  before. 
Neither  could  allege  their  own  turpitude  as  a  ground  for  set- 
ting aside  the  deed  or  the  mortgage.  They  were  foreyer 
estopped  by  those  instruments.  There  was  no  reyesting  of  the 
title  to  the  land  in  William  B.  Bement  by  the  judgment  de- 
claring his  eonyeyance  null  and  yoid  as  against  Hyde  and 
Eyerit  The  father  and  son  did  not  thereby  again  become  ten- 
ants in  common  of  the  land,  as  if  no  eonyeyance  had  been  ex- 
ecuted. It  was  only  for  the  purpose  of  relief  to  creditors  that 
the  land  was  subjected  to  their  debt,  as  if  no  deed  had  been 
executed.  Hence,  there  could  be  no  partition  of  the  lands  be- 
tween William  B.  and  Egbert  Bement  As  between  them,  the 
eonyeyance  was  a  barrier  to  their  ownership  in  common.  The 
general  term  appear  to  haye  so  considered  it,  as  they  refuse  to 
direct  a  sale  in  the  inyerse  order  of  alienation,  according  to  the 
usual  rule  in  equity,  but  direct  the  sale  of  the  mortgaged 
premises  without  respect  to  the  diyision  which  had  taken 
place. 

The  effect  of  thfs  modification,  and  the  further  direction  to 
diyide  the  surplus  money  arising  from  the  mortgage  sale  be- 
tween Hyde  and  Eyerit  and  Egbert  Bement,  is  to  charge  the 
share  conyeyed  by  the  fraudulent  deed  with  one-half  of  the 
mortgage  debt ,  interest  and  cost.    It  giyes  to  Egbert  Bement 
a  large  portion  of  the  benefit  deriyed  from  his  fraudulent  trans- 
action, and  to  that  extent  the  creditors  of  William  B.  Bement 
are  still  hindered,  delayed  and  defrauded.  What  is  there  in  the 
iacta  which  giyes  rise  to  this  tenderness  for  Egbert  Bement  ? 
The  feet  found  by  the  judge,  that  he  receiyed  no  consideration 
for  the  mortgage,  is  wholly  immaterial.  The  want  of  consider- 
ation, arising  from  the  defeat  of  the  fraudulent  transaction,  is 
a  fjM?t  which  Egbert  is  estopped  by  his  mortgage  from  setting 
up,  either  as  against  his  father  or  any  other  holder.    Were  the 
mortgage  hold  by  his  father,  neither  would  haye  any  rights 
which  would  call  for  or  permit  a  sale  by  foreclosure  of  that 


2C0  NEW  YORK 


Smart «.  Bement. 


portion  of  the  land  covered  by  the  fraudulent  deed.  Nor. does 
the  fact,  also  found  by  the  judge,  that  William  B.  Bement  ap- 
plied the  proceeds  of  the  sale  of  the  mortgage  to  the  payment 
of  his  just  debts,  in  any  manner  sanctify  the  fraud.  The  hin- 
drance and  fraud,  and  the  consequent  damage  to  creditors, 
must  bo  OTercome,  as  far  sis  it  is  in  the  power  of  a  court  of 
equity  to  do  it,  without  injury  to  the  rights  of  innocent  third 
parties. 

Had  Egbert  paid  the  money  for  the  conveyance  of  October 
20,  and  had  the  transaction  been  committed  to  hinder,  delay 
and  defraud  creditors,  neither  the  payment  of  the  money  nor 
its  subsequent  honest  application  by  the  debtor  to  the  payment 
of  other  debts  would  have  saved  the  premises  so  conveyed  from 
being  subjected  by  a  decree  in  equity  to  the  executions  of  judg- 
ment creditors ;  and  such  would  have  been  the  result,  without 
any  regard  to  protecting  Egbert,  or  making  the  money  paid  by 
him  a  prior  equitable  charge  upon  the  land  which  he  had 
sought  fraudulently  to  acquire.    It  is  his  misfortune,  as  it  was 
his  fault,  that  this  incumbrance  was  created,  and  not  that  of 
Hyde  and  EveriL    Egbert  Bement  must  bear  the  consequences 
resulting  from  the  injuries  inflicted  upon  his  father's  creditors 
by  the  fraudulent  act  to  which  he  was  a  voluntary  party.    A 
court  of  equity  can  extend  no  protection  to^Egberfc  Bement  in 
this  transaction,  without  visiting  upon  the  creditors  some  por- 
tion of  the  injury  arising  from  the  fraud,  and,  to  that  extent, 
making  the  fraud  operative.    The  plaintiff  has  purchased  a 
security,  of  no  validity  as  a  lien  upon  the  land  conveyed  by  the 
fraudulent  deed,  in  the  hands  of  the  mortgagee,  as  against  his 
creditors.    It  is  the  purchase  by  the  plaintiff,  in  good  faith  and 
for  value,  that  gives  it  any  validity  in  his  hands,  as  against  the 
interest  acquired  by  Hyde  and  Everit.      The  plaintiff  became 
the  owner  before  the  creditors  of  William  B.  Bement  had  made 
any  claim,  or  given  any  notice  of  their  equitable  rights,  afiect- 
ing  a  portion  of  the  land  covered  by  the  mortgage. 

The  defendant  Egbert  Bement  made  the  claim  by  his 
answer;  and  it  is  between  him  and  Hyde  and  Everit  that  the 
litigation  has  been  conducted.  It  was  necessary  for  Hyde  and 
Everit  to  appear  and  defend,  to  protect  their  interest  They  are 
entitled  to  costs  of  their  whole  defense  and  of  the  appeals 
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**-^ui8t   the  defendant,    Egbert  Bement,   whose    un- 
claims  have  rendered  tho   defense   and  the  appealj 

"^t,       ^icoree  shoald  be  modified,  by  directing  a  sale  of  the  in- 

I     ^i^*-*  f  the  defendant,  Egbert  Bement,  in  the  first  instance, 

^^    ^  ^*nent  of  the  mortgage,  with  interest  and  costs.   In  case 

^juJ^^,  ^    aiEnrpluBjit  shonld  be  applied  to  the  eostsof  Hyde  and 

»>    t^  *      ffla  far  as  necessary,  and  tho  surplPB  to  be  paid  into 

\yx        Shonld  the  eale  of  the  interest  of  Egbert  tail  to  produce 

^       ^V  reported  due,  with  interest  from  October  27,  lS5i,  and 

^*'^vXintiff's  costs,  then  the  interest  purchased  by  Hyde  and 

"^terit  at  the  sheriff's  sale  should  be  sold  to  raise  the  deficiency, 

and  the  surplus  to  he  paid  into  court.    No  coats  should  ho 

allowed  as  between  the  plaintiff  and  Hyde  and  Event,  nor  as 

between  the  plaintiff  and  Egbert  Bement,  upon  this  appeal,  nor 

of  the  appeals  to  the  general  term  of  the  supreme  court,  as  no 

JDdgmeDtin  favorof  the  plain  tiff  has  at  any  time  boen  correct. 

The  defendants  Hyde  and  Everit  should  recover  the  costs  of 

their  defense,  and  of  the  appeal  to  the  general  term  and  to  thia 

court  against  the  defendant  Egbert  Bement. 

Thb  Coubt,  on  further  consideration,  were  of  opinion  that 

the  prorieion  of  the  judgment  appealed  from,  which  awarded 

half  the  aurplna  to  Egbert  Bement  and  the  other  half  to  Hyde 

and  Everit,  was  erroneous,  but  that  the  judgment  was  in  other 

respects  correct.     They  accordingly  affirmed  the  judgment, 

With  costs  to  the  plaintiff,  with  a  modification  striking  out 

from  the  judgment  the  words  "  that  the  enrplns  moneys,  if 

any  there  be,  arising  from  such  sale,  belongs  one-half  to  Egbert 

Sement,  and  the  other  half  to  the  said  Hyde  and  Everit,"  and 

inserted  in  lieu  thereof,  "  that  said  surplus  moneys,  if  any  theru 

be,  be  brought  into  the  supreme  court  to  abide  its  further 

order."      And  that  no  costs  on  the  appeal  be  allowed  to  either 

or  the  defendants  as  against  the  others. 

T_  ii,:-  «„„«i«^t 1]  j.[jg  jn(]ge3  ^ere  underBtood  to  concur, 

sitting. 

iccordingly. 
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December,  1868. 

Where  a  verbal  contract  refers  to  a  written  iuBtrument  not  as  a  contract, 
bat  as  containing  some  of  the  terms  of  the  parol  contract,  it  is  not 
necessary,  in  order  to  admit  the  writing  in  evidence  in  establishing  the 
verbal  contract,  to  prove  the  execution  of  the  writing,  but  identifying 
it  is  enough. 

The  case  of  an  agreement  to  deliver  a  specified  nnmber  of  cords  of  fire« 
wood,  to  be  cut  from  standing  trees,  is  not  a  contract  for  manufacture, 
but  is  a  sale,  within  the  meaning  of  the  statute  of  frauds.* 

William  B.  Smith  sued  defendsmtB,  in  the  supreme  oouity  for 
wood  sold,  at  Paddleford,  and  at  Farmington. 

In  the  case  of  the  sale  at  Paddleford  there  was  a  written 
contract^  made  by  defendants  with  plaintiff  and  one  Brown, 
and  defendants  claimed  that  the  wood  now  sued  for  was  em- 
braced in  that  contract,  or  if  not,  its  delivery  was  authorized 
by  parol  stipulations  made  at  the  same  time  as  the  written 
contract*    Brown  assigned  his  claim  to  plaintiff. 

In  the  case  of  the  sale  at  Farmington,  plaintiff  showed  his 
trees  standing,  to  defendants'  agent,  and  named  his  price,  and 
declined  to  make  a  written  contract,  and  was  told  he  might 
^'  haul  it  on  the  old  contract  He  cut  and  hauled  a  large 
quantity  and  piled  it  on  his  own  ground,  near  the  station.  He 
testified  that  the  agent  consented  to  this  as  a  place  of  delivery. 
The  agent  said  that  there  being  no  written  contract,  he  could 
not  measure  this  wood  without  express  authority  from  his 
superior  oflBcers.  Meanwhile  an  execution  was  issued  against 
plamtiff,  and  the  agent  accepted  the  wood  as  delivered  under 
the  contract  of  one  Bevoll,  and  it  was  paid  for  by  the  com- 
pany, and  the  money  applied  on  the  execution.  Plaintiff  went 
on  hauling,  and  piling  on  his  own  land,  all  the  quantity  agreed 
for,  but  the  agent  did  not  measure  and  take  the  residue. 

The  details  appear  fully  in  the  opinion. 

*  Compare  Parsons  «.  Loucks,  48  if.  T.  17,  affirming  4  Babt,  216  ; 
Hoffman  «.  Passaic  Mfg.  Co.,  3  Daljf,  485 ;  Stephens  9.  Bantee,  49  JST.  n 
85 ;  reyening  61  Bavif,  532. 
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By  the  Coubt.— Woodruff,  J.  [After  disposing  of  minor 
exceptions.] — One  objection,  however  the  coansel  has  treated 
as  not  included  in  the  class  referred  to,  but  as  relating  to  the 
competency  of  evidence,  going  to  the  merits  of  the  contro- 
versy, viz :  to  the  question  whether  any,  and,  if  any,  what, 
contract  was  made  between  the  parties  ?  That  exception  we 
arc,  therefore,  called  upon  to  consider;  and  it  raises  the  ques- 
tion, was  it  competent  to  read  what  is  called  throughout  the 
case  the  "  old  contract,^  in  evidence,  without  proving  the  exe- 
cution thereof  by  a  subscribing  witness  ? 

That  depends,  in  my  judgment,  singly  and  solely  on  the 
question,  whether  any  of  the  wood  for  which  this  action  was 
brought,  and  for  which  recovery  was  had,  was  embraced  with- 
in that  contract  and  delivered  under  it  as  a  subsisting  contract, 
out  of  which  the  obligation  of  the  defendants  to  make  payment 
arose. 

Whether  the  plaintiff  so  claimed  on  the  trial  is  not  very 
clear. 

The  contract  was  duted  December  1, 1856,  and  related  solely 
to  wood  to  be  delivered  by  plaintiff  and  John  T.  Brown,  at 
Paddleford.  It  bound  them  to  deliver,  on  or  before  August  1, 
1857,  four  hundred  to  six  hundred  cords  of  good,  sound,  first 
quality  wood,  .  .  and  fifty  to  seventy-five  cords  of  second 
quality  wood,    .    .    split,  pUed,  &c. 

The  plaintiff,  examined  in  support  of  his  own  claim,  testi- 
fied :  **  Brown  and  I  delivered  at  Paddleford  under  the  written 
caniraci,  in  the  winter  of  185G,  1857,  and  1858.  There  is  in 
the  neighborhood  of  one  hundred  and  fifty  cords  that  has  not 
been  measured  or  paid  for.  This  is  the  last  contract  made  with 
the  company.  Most  of  that  wood  lies  on  the  ground  of  the 
company  ;  some  of  it  is  in  the  highway.  I  was  at  home  every 
time  that  previous  measurements  were  made  under  that  con- 
tract.'' 

The  assignment  of  Browi^  to  the  plaintiff  also  conforms  to 
this  statement,  though  it  describes  a  less  quantity.  Thus: 
Brown  assigns  "  all  my  right,  title  and  interest  to  about  fifty 
cords  of  wood,  be  the  same  more  or  less,  which  is  now  corded 
or  piled  up  at  Paddleford's  wood  station,  .  .  being  the  same 
wood  cut  on  the  premises,  bought  of  Huldah  Goodell  by  said 
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W.  Barclay  Smith,  atid  drawn  and  delivered  at  said  station, 
under  a  contract  made  between  W.  Barclay  Smith  and  John  T. 
Brown,  with  said  railroad  company." 

Although  the  wood  was  not  drawn  until  after  Angast  1, 
1857,  the  time  of  delivery  mentioned  in  the  contract,  neverthe- 
less, if  the  plaintiff  claimed  to  recover  therefor  on  the  ground 
that  it  was  drawn,  delivered  and  accepted  under  that  contract, 
as  the  testimony  of  the  plaintiff  and  the  assignment  of  Brown 
both  state,  then  it  is  clear  that  the  contract  was  the  operative 
instrument  by  which  to  determine  the  rights  of  the  parties. 
In  this  view  the  contract  was  not  a  matter  collateral  to  the 
cause  of  action,  but  must  b^  directly  proved  in  order  to  a  re- 
covery, and  as  much  so  as  if  the  claim  had  been  to  recover  for 
wood  delivered  under  it  before  August  1, 1857;  and  it  follows, 
that,  in  this  view,  it  was  not  competent  to  read  the  contract  in 
evidence,  as  the  operative  contract  upon  which  the  plaintiff 
sought  to  recover,  unless,  nor  until,  its  execution  was  proved 
by  the  subscribing  witness,  or  the  failure  to  produce  the  witness 
was  properly  excused. 

On  the  other  hand,  the  plain  tiff  ^s  witness  and  co-contractor, 
Brown,  gives  a  different  account  of  the  matter.  He  says,  that, 
prior  to  August,  1857,  they  had  not  drawn  enough  to  fill  their 
contract,  and  that,  in  the  fall  of  1857,  they  drew  the  re- 
mainder; that  it  was  received  and  paid  for. 

The  theory  upon  which  the  contract  was  received  in  evidence 
was,  that  the  wood  at  Paddieford,  claimed  for  in  this  action, 
was  wood  drawn  there  in  1858,  after  the  written  contract  had 
been  completely  performed,  and  was  in  excess  of  the  quantity 
called  for  by  that  contract 

What,  then,  was  the  contract  or  agreement  on  the  part  of 
defendants  for  this  excess  ?  The  testimony  of  the  plaintiff  ex- 
cludes the  idea  that  the  wood  was  in  excess  when  he  represents 
it  as  delivered  finder  the  written  contract;  but  his  witness. 
Brown,  represents,  that  when  the  written  contract  was  made. 
Young,  the  defendants'  agent,  wished  him  to  make  the  contract 
for  five  thousand  cords,  and  that,  when  plaintiff  and  Brown  dcv 
clined  doing  so  (stating  that  they  would  not  bind  themselTes 
to  bring  more  than  they  could  get  out,  but  that  he,  Browu, 
thought  they  could  get  out  more  thun  was  called  for  bj  tlie 
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contract),  Young  told  them  to  *•' bring  it  on  and  lie  would  take 
and  pay  for  all  they  could  get  on  '*  [out].  "  He  agreed  to  pay 
for  all  we  should  deliver,  more  or  less."  "  The  lot  was  one  we 
purchased  with  the  wood  on  it,  and  Young  said  he  knew  the 
woods.  We  told  him  if  we  cut  the  wood  on  the  lots  we  would 
deliver  it.  Agreed  [ho  agreed]  to  take  it  all  if  we  would  de- 
liver it  .  .  This  wood  now  at  Paddleford  was  from  that  lot. 
That  conversation  with  Young  was  at  the  time  that  contract 
was  made,  either  in  the  fall  of  1856,  or  winter  of  1857." 

This  is  the  evidence  relied  upon  as  showing  that  the  defend- 
ant purchased  the  wood  at  Paddleford,  for  which  the  plaintiff 
claimed  to  recover  in  this  action,  and  it  is,  manifestly,  upon 
the  theory,  that  this  wood  was  delivered  in  excess  of  the  quan- 
tity mentioned  in  the  written  contract,  and  was  delivered  upon 
the  idea,  that  this  conversation  with  Young  warranted  the 
plaintiff  and  Brown  in  delivering  all  that  could  be  cut  from 
that  wood  lot,  and  bound  the  defendant  to  receive  and  pay 
therefor;  that  the  plaintiff  was  deemed  at  liberty  to  put  the 
written  contract  in  evidence,  to  ascertain  the  price  and  other 
terms  of  the  parol  agreement 

If  the  reception  of  the  contract  in  evidence,  without  calling 
the  subscribing  witness,  depended  solely  upon  this  testimony 
and  its  relation  to  the  Paddleford  wood,  I  should  greatly  doubt 
the  correctness  of  the  ruling. 

It  permits'  the  inquiry  whether,  when  it  it  shown  ihat  the 
parties  negotiated  and  entered  into  a  written  contract  for  the 
purchase  and  sale  of  from  four  hundred  to  six  hundred  cords 
of  wood,  one  of  them  can  be  permitted  to  prove,  that  at  the 
same  rime  the  parties  verbally  agreed  that  the  quantity  of 
wood  might  be  increased  by  the  seller  to  a  larger  number  of 
cords,  and  that  the  excess  should  be  paid  for  upon  the  terms 
and  at  the  price  named  in  the  writing,  and  to  establish  this 
state  of  facts,  give  the  writing  in  evidence  without  proving  its 
execution. 

The  objection  that  all  verbal  negotiations  and  stipulations 
are  merged  in  the  writing,  forbids  any  cueh  proof.  But  as  this 
objection  does  not  appear  to  have  been  specifically  taken  on  the 
trial,  the  question  recurs,  was  it  competent  to  give  the  contract 
in  evidence  on  the  other  grounds  urged  ? 
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If,  then,  it  be  assumed  that  such  a  yerbal  contract  could  be 
made  concurrently  with  the  execution  of  another  agreement 
in  \?^riting,  and  it  is  necessary,  in  order  to  ascertain  the  price 
tnd  terms  of  the  verbal  agreement,  to  produce  the  writing,  is 
it  necessary  to  prove  the  execution  of  the  writing,  or  will  it  be 
aufiScient  to  identify  it  as  the  writing  to  which  the  verbal 
agreement  refers  ? 

This  presents  the  same  question  as  was  raised  by  the  proof 
as  to  the  Faimington  wood.  The  plaintiff  alleged,  that  in  Oc- 
tober, 1857,  nearly  one  year  after  the  execution  cf  the  agree- 
ment. Young  agreed  to  buy  the  Farmington  wood  from  him, 
upon  the  terms  of  the  "  old  contract,*'  t.  e.,  the  contract  made 
by  plaintiff  and  Brown. 

Here,  I  think  it  clear  that  the  case  presented  an  agreement 
lying  wholly  in  parol,-  some  of  the  terms  of  which  were  con- 
tained in  a  writing  used  by  way  of  reference,  not  as  containing 
any  operative  words  of  obligation,  but  as  rendering  the  verbal 
agreement  definite  in  details. 

In  this  aspect,  it  is  wholly  immaterial  whether  it  is  signed 
or  not  It  is  refeiTod  to,  not  as  the  obligation  of  the  parties, 
but  us  a  memorandum,  showing  what  obligations  the  jiarties 
verbally  assume. 

For  illustration :  Parties  agree  verbally  upon  a  sale  of  wheat, 
and  that  the  price  and  place  of  delivery  shall  be  the  same  as 
are  specified  in  the  memorandum  book  of  the  superintendent 
of  a  certain  mill.  Now,  it  is  of  no  consequence  how  informal 
that  memorandum  may  be,  nor  whether  signed  by  any  one. 
When  the  memorandum  is  produced  it  serves,  not  to  show  an 
obligation,  but  to  fix  the  terms  of  an  obligation  resting  wholly 
in  parol,  which  is  thereby  definite  and  certain. 

This  is  true  of  any  paper  which,  by  reference,  is  made  part 
of  a  verbal  contract ;  all  that  is  necessary  is  to  identify  it  as 
the  paper  referred  to,  and  when  identified  it  serves  the  purpose 
of  the  reference,  whether  signed  or  not  signed,  whether  formal 
or  informal. 

There  was,  therefore,  upon  the  theary  on  which  the  case  was 
tried,  no  error  in  permitting  the  written  contract  to  be  read 
for  the  purpose  of  fixing  the  terms  and  details  of  the  alleged 
parol  agreement 
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The  principal  question  arising  on  the  merits  relates  to  the 
validity  of  the  parol  contracts,  and  the  effect  of  what  was  done 
by  the  agent  of  the  defendants. 

It  is  qnite  clear,  that  the  alleged  contract  for  the  purchase  of 
the  wood  was  within  the  statute  of  frauds.  The  claim  of  the 
plaintiff  to  treat  it  as  an  agreement  for  work  and  labor  in 
manufacturing  firewood  out  of  standing  trees^  cimnot  prevail. 
It  would  be  indecorous  to  say  that  distinctions  on  that  subject 
have  in  some  instances  been  made,  which  seem  rather  designed 
to  evade  the  provisions  of  the  statute  than  to  guard  against 
the  evils  which  the  statute  was  designed  to  prevent.  There 
would  seem  no  very  sensible  reason  for  holding,  in  reference  to 
two  verbal  contracts  with  wagon  makers  for  the  purchase  and 
delivery  of  twenty  wagons  on  a  future  day  named,  that  one  is 
void  because  the  one  wagon  maker  has  the  wagons  on  hand, 
and  the  other  is  valid  because  the  other  wagon  maker  must 
manufacture  them  in  order  to  their  delivery  at  the  time  ap- 
]>ointed.  Without,  however,  disregarding  the  cases  which  hold 
that,  where  the  substance  of  the  contract  is  work  and  labor  to 
be  done  in  converting  materials  into  a  new  and  totally  different 
article,  it  is  not  within  the  statute;  we  may  say  that  there  is 
no  just  notion  of  manufacture  involved  in  an  agreement  to 
deliver  a  specified  number  of  cords  of  firewood.  No  change  in 
the  thing  sold  and  to  be  delivered  is  contemplated.  The  cir- 
cnmstance  that  it  stands  in  the  woods  at  the  time,  involves 
nothing  more  than  a  necessity  to  cut  it,  that  it  may  be  de- 
livered. In  this  respect  it  is  not  different  from  a  purchase  and 
agreement  to  deliver  wood  of  a  prescribed  length,  split  into 
pieces  of  convenient  size,  the  parties  knowing  and  intending 
that  delivery  shall  be  had  of  wood  already  cut,  but  of  a  greater 
length  and  not  split  at  alL 

It  does  not  differ  from  a  sale  of  wheat  not  yet  threshed,  held 
to  be  within  the  statute.  Downs  v.  Boss,  23  Wend.  270.  In 
the  case  of  Garbutt  v.  Watson,  5  Barn.  <&  Aid.  013,  where  a 
sale  of  flour  by  a  miller  was  held  within  the  statute,  although 
not  yet  ground  when  the  bargain  was  made,  the  court  of  king's 
bench  regard  the  substance  of  the  transaction,  viz :  a  sale  of 
goods,  and  not  the  mere  incident  that  some  labor  would  be 
necessary  to  enable  the  seller  to  deliver ;  and  regard  the  case  of 
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Towers  v.  Osborn,  1  Strange,  606,  where  the  agreement  was 
for  the  sale  of  a  chariot  not  yet  manufactured,  as  an  extreme 
case,  which  onght  not  to  be  carried  any  further.  And  in 
Smith  V.  Surman,  9  Barn.  £  C.  661,  where  the  agreement  was 
for  the  sale  of  timber,  the  trees  from  which  it  was  to  be  cnt 
then  standing  on  the  vendor's  land,  the  court  of  king's  bench 
held,  1st,  that  it  was  not  a  sale  of  growing  trees,  so  as  to  be  a 
eale  of  land,  or  an  interest  in  or  concerning  the  same,  but,  2nd, 
that  it  was  a  sale  of  goods  within  the  statute.  Bailey,  J., 
says:  **The  vendor,  so  long  as  he  was  fitting  it  and  preparing 
it  for  delivery,  was  doing  work  for  himself  and  not  for  the  de- 
fendant." LiTTLEDALE,  J.,  says:  "Where  the  contracting 
parties  contemplate  a  sale  of  goods,  although  the  subject  mat- 
ter at  the  time  of  making  the  contract  does  not  exist  in  goods, 
but  is  to  be  converted  into  that  state  by  the  seller  bestowing 
work  and  labor  on  his  own  raw  material,  that  is  a  case  within 
the  statute.  It  is  sufBcient,  if,  at  the  time  of  the  completion 
of  the  contract,  the  subject  matter  be  goods,  wares  and  mer- 
chandise." I  cannot  assent  to  any  case  which  has  decided  that 
such  a  contract  is  not  within  the  statute. 

But  without  entering  further  into  the  discussion  of  the 
broad  proposition  stated  by  Justice  Littledalb,  or  the  diflfer- 
ing  views  expressed  in  our  supreme  court  in  Downs  v.  Boss,  I 
think  that  here  is  no  just  pretense  for  calling  the  agreement  one 
for  work  and  labor  to  be  done  for  the  defendant,  and  that  it 
is  plainly  within  the  statute. 

If,  then,  the  alleged  verbal  bargain  between  the  plaintiff  and 
Young,  the  defendants'  agent,  for  the  purchase  of  wood  at  Far- 
mington,  was  within  the  statute,  it  was  void,  and  the  defend- 
ants were  not  bound  thereby. 

If  liable  at  all,  it  is  because  the  plaintiff  delivered,  and  the 
defendant  accepted  the  wood.  The  case  was  sent  to  the  jury 
upon  that  view  of  the  law  governing  the  case. 

If  the  case  had  been  submitted  to  them  to  determine,  npozi 
all  the  evidence,  whether  the  defendants  accepted  the  wood,  or 
any  part  of  it,  as  a  delivery  under  the  agreement,  and  the  jury 
had  found  aflfirmatively,  the  only  question  in  this  court  would 
be,  was  there  any  evidence  to  warrant  the  submission  of  the 
question  to  the  jury  ? 
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But  the  question  submitted  was,  whether  the  jury  believed 
the  plaintiff  and  his  witnesses,  or  believed  the  agent  of  the 
defendants,  Young ;  and  they  were  told  that  if  they  believed 
the  former,  the  plaintiff  was  entitled  to  recover ;  that,  if  they 
believed  the  latter,  the  defendants  were  entitled  to  their 
verdict 

I  think  that  there  was  error  in  this,  which  may  have  oper* 
ated  to  secure  to  the  plaintiff  a  verdict  to  which  he  was  not  en- 
titled ;  for,  as  it  appears  clear  to  me,  the  jury  may  have  cred- 
ited the  plaintiff's  testimony,  and  it  yet  be  certain  that  there 
was  no  acceptance  of  this  wood  or  any  part  of  it. 

1.  In  the  first  place,  as  to  the  Farmington  wood :  According 
to  the  plaintiff's  statement.  Young,  in  October,  1857,  after  ex- 
amining the  trees  in  the  woods,  consented  to  take  the  wood, 
and  proposed  to  draw  up  a  contract  therefor;  the  plaintiff  de- 
clined, declaring  his  unwillingness  to  bind  himself  in  case  he 
should  accept  a  situation  at  the  West.     Young  told  him  that 
if  he  did  not  stay  at  the  West  and  should  return,  he  might 
draw  it  on  the  old  contract.    This  was  neither  assented  to  nor 
refused  by  the  plaintiff.    And,  manifestly,  at  this  time,  there 
was  no  contract  whatever.    If  there  were  no  statute  of  frauds, 
here  was  not  even  a  verbal  contract  which  bound  the  parties  to 
anything.    Afterward,  without  any  renewal  of  negotiations,  or 
even  notice  to  the  defendants  of  any  intent  to  accept  Young's 
proposal,  the  plaintiff  began  to  cut  the  wood,  and  in  February 
he  began  to  draw  wood  to  Farmington  station,  and,  seeing 
Young,  asked  his  consent  to  deliver  wood  on  his  own  (the 
plaintiff's)  land,  and  Young  consented.      As  no  wood  was  de- 
livered anywhere  else,  it  is  a  just  inference  that  this  was  beibro 
any  wood  was  actually  drawn.    To  this  stage   nothing  had 
occurred  which  conferred  title  on  the  defendants,  or  which 
could  have  prevented  the  plaintiff  making  any  disposition  of 
the  wood  which  he  saw  fit ;  there  was  nothing  which  could  be 
construed  to  be  an  acceptance  of  the  wood.    All  that  Young 
had  said  was  prospective. 

The  actual  deposit  of  wood  on  the  plaintiff's  land,  near  the 
station,  in  pursuance  of  the  consent  thus  given,  was  not,  per 
Be  J  an  acceptance,  and  yet  nothing  else  took  place  until  the 
plaintiff  was,  according  to  his  own  testimony,  distinctly  in- 
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formed  by  Yonng  that  he  could  not  measnie  the  wood  which 
had  been  bronghty  because  the  plaintiff  had  no  written  con- 
tract; this  was  abont  February  22.  It  may  be  true  that  had 
the  wood  been  accepted,  the  fact  that  the  old  contract  (which 
is  claimed  to  have  been  made,  by  reference,  a  part  of  the  parol 
agreement),  contemplated  a  measurement  by  the  defendants 
to  ascertain  the  sum  to  be  paid,  would  not  prevent  a  recoyeiy 
by  the  plain tiiT  when  the  defendants  refused  to  measure;  but 
it  is  a  significant  fact  that  this  contract  in  terms  contemplated 
approval  and  acceptance  by  the  general  wood  agent  It  was 
thus  one  of  the  very  terms  of  the  writing  which  the  plaintiff 
relies  upon  to  fix  the  details  of  the  parol  agreement,  that  there 
should  be  an  actual  acceptance  before  the  plaintiff  should  be 
entitled  to  payment  for  the  wood — a  refusal  to  accept  without 
just  cause,  might  make  the  defendants  liable  for  a  breach  of 
contract,  but  without  such  actual  acceptance  the  wood  would 
not  be  theirs,  nor  would  they  be  liable  as  for  wood  delivered 
and  accepted.  So  the  statute,  where  the  agreement  is  by  parol, 
contemplates  some  act,  or  at  least  assent  of  the  purchaser, 
either  contemporaneous  with,  or  subsequent  to,  the  act  of  the 
vendor  which  constitutes  delivery  on  his  part,  which  act  or 
assent  indicates  acceptance  of  the  thing  sold.  Here  the  first 
act  or  declaration  of  the  defendants'  agent  after  the  consent 
that  the  wood  be  delivered  on  the  plaintiff's  own  land,  was 
substantiaUy  a  refusal  to  accept  it. 

To  my  mind,  it  is  quite  apparent  from  the  testimony  of  the 
plaintiff  and  his  witnesses,  that  it  was  the  act  of  measuring 
the  wood  to  which  he  and  those  of  his  witnesses  who  delivered 
wood,  all  looked  as  the  act  which  made  the  wood  the  property 
of  the  defendants,  and  entitled  them  to  payment 

With  the  consequences  of  a  refusal  to  accept  where  there 
was  a  binding  contract,  we  have  nothing  to  do  in  this  case. 

There  is  no  pretense,  moreover,  that  the  general  wood  agent, 
the  very  person  who,  as  contemplated  by  the  written  contract 
referrc^d  to,  was  to  accept,  ever  saw  the  wood,  or  consented  to 

rfceive  it 

To  return  to  Young:  Having  distinctly  informed  the  plain- 
tiff that  he  could  not  measure  the  wood  because  there  was  no 
written  contract,  he  also  informed  him  that  he  was  going  to 
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Albany,  and  would  induce  the  general  wood- agent  to  allow  him 
to  measure  the  wood.  Whatever  inferences  the  plaintiff  had 
been  theretofore  warranted  in  drawing  from  the  acts  of  Young, 
touching  his  authority  to  bind  the  defendants  by  purchasing 
and  accepting  the  delivery  of  wood,  the  plaintiff  was  now  dis- 
tinctly apprised,  that,  there  being  no  written  agreement  bind- 
ing the  company,  because  he  had  refused  to  enter  into  such 
an  agreement,  he  (Young)  had  no  authority  to  act  in  the  mat- 
ter without  the  authority  of  the  general  wood  agent,  by  whom, 
under  the  written  contract,  the  wood  was  to  be  accepted.  He 
told  the  plaintiff  that  he  could  not  measure  it,  but  was  going 
to  Albany,  and  would  induce  the  general  wood  agent  to  allow 
him  to  do  so.  Unless  acceptance  may  be  inferred  not  only 
without  the  affirmative  act  or  assent  of  a  party,  but  against 
his  will,  here  was  no  acceptance. 

Doubtless  the  plaintiff  believed  that  the  approval  and  ac- 
ceptance of  the  general  wood  agent  would  be  obtained  by 
Young,  for  he  continued  to  draw  wood,  but  he  had  become 
apprised  that  his  wood  was  not  accepted  on  the  mere  act  of 
drawing  and  depositing,  and  that  Young  could  not  measure  it, 
because  there  was  no  contract  binding  the  company  to  receive 
it.  All  that  took  place  afterward  is  in  harmony  with  this; 
Young  constantly  declined  to  measure  it,  but  encouraged  him 
to  behevc  that  he  would  do  so  at  a  future  time. 

The  levy  of  the  sheriff  upon  all  the  wood  which  had  been 
drawn  and  deposited  down  to  March  22,  was  acquiesced  in  by 
the  plaintiff,  a  fact  wholly  inconsistent  with  the  idea  that  the 
wood  had  been  accepted  by  the  defendants.  The  expedient 
which  was  devised  by  Young,  in  kindness  to  the  plaintiff,  and 
to  assist  him  in  his  embarrassment,  viz :  to  deliver  the  wood  to 
DcvoU,  who  had  a  written  contract  with  the  defendants,  that 
thereupon  DevoU  might  deliver  the  wood  under  his  contract, 
and  then  the  agents  cf  the  defendants  could  measure  it  and 
pay  Devoll  therefor  (whose  payment  in  turn  to  the  sheriff, 
would  tend  to  relieve  the  plaintiff ) ; — all  this  is  quite  incon- 
fiistent  with  the  idea  that  the  wood  had,  by  acceptance,  already 
become  the  property  of  the  defendants. 

All  this  the  jury  may  have  believed,  and  there  is  nothing  in 
the  other  testimony^given  by  the  plaintiff  and  his  witnesses. 
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which  is  not  consistent  with  this.    How,  then,  could  it  with 
propriety,  be  sent  as  matter  of  instruction  to  the  jury,  (hat  if 
they  believed  the  plaintiff  and  his  witnesses,  the  plaintiff  was 
entitled  to  recover  ? 

I  am  not  discussing  the  evidence  under  any  idea  that  we  are 
at  liberty  to  review  a  finding  of  fact  upon  the  evidence,  but 
only  for  the  purpose  of  seeing  whether  the  evidence  warranted 
the  instruction  given  by  the  court.  A  verdict  for  the  plaintiff 
was  not  the  necessary  legal  result  of  accrediting  the  plaintiff 
and  his  witnesses.  On  the  contrary,  the  jury,  upon  the  fore- 
going recited  testimony,  might  have  found  that  the  defendants 
never  accepted  the  wood,  and  their  verdict  in  that  case  would 
have  been  sustained,  and,  in  my  judgment,  would  have  been 
in  most  plain  conformity  to  the  testimony  of  the  plaintiff 
himself. 

Courts  snould  always,  ro  far  as  they  have  power,  prevent  the 
statute  of  frauds  from  being  made  itself  the  instrument  of 
fraud;  here  the  plaintiff  was  in  no  such  peril.  He  refused  to 
become  bound  by  a  written  agreement,  and  he  was  very  early 
apprised  of  its  importance  by  the  notice  that  the  agent. 
Young,  could  not  measure  his  wood,  because  there  was  no  such 
contract. 

If  the  testimony  given  on  behalf  of  the  defendants  be  con- 
sidered, there  can  be  no  pretense  of  fraud. 

2.  The  claim  of  the  plaintiff  to  recover  for  the  wood  at  Pad- 
dleford,  stands  upon  much  more  slender  grounds,  and,  to  my 
mind,  the  testimony  in  regard  to  that  wood,  in  no  wise  war- 
ranted the  instruction  to  the  jury  which  I  have  considered. 

If  any  wood  was  delivered  at  Paddleford  by  the  plaintiff  and 
Brown,  which  was  not  embraced  in  the  written  contract, — and 
this  the  testimony  of  the  plaintiff  himself  makes  doubtful, — 
the  alleged  contract  therefor,  and  the  only  contract  therefor, 
appears  by  the  testimony  of  the  plaintiff's  witness.  Brown,  to 
have  been  made  contemporaneously  with  the  making  of  the 
written  contract 

Is  is  liable  not  only  to  the  objection,  that  if  made  it  was 
verbal  and  void  by  statute,  but  to  the  further  objection,  that  it 
is  an  attempt  where  the  parties  had  in  writing  agreed  to  a  pur- 
chase, and  for  a  delivery,  of  a  quantity  of  wood  namod  in  the 
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vriting,  to  insis*"  upon  a  contemporaneous  parol  agreement 
that  the  vendor  might  deliver*  a  greater  quantity  than  the  in- 
strument mentioned. 

Nevertheless,  if  a  greater  quantity  was  delivered  and  ac- 
cepted, the  defendants  would  be  bound  to  pay  therefor ;  but  the 
plaintiff's  proof  shows  no  such  acceptance,  beyond  the  mere 
fact  that  it  was  drawn  to  and  piled  up  at  the  station,  and  that 
James^Brady,  who  was  in  charge  of  a  hand  car  at  that  stution, 
told  the  teamster  where  to  pile  it; — ^unless  it  be  found  in 
Brady's  testimony,  and  he  was  therefore  examined  by  the 
plaintiff.  He  says  that  "  all  his  orders  from  Mr.  Shaw  were  to 
have  all  the  wood  that  was  drawn  at  that  place  put  close  to  the 
track,  80  as  to  be  got  at,  and  that  he  told  Gilhooly  (I he  team- 
Bter),  the  same  as  Shaw  told  him " — that  he  "was  not  author- 
ized by  Shaw  to  accept  any  wood  from  any  body,"  and  that  he 
never  did  anything  with  plaintiff's  wood  except  what  he  told 
Gilhooly  about  piling. 

Now  it  must  be  conceded  that  when  the  defendants  have 
legrilly  contracted  for  the  purchase  of  wood  to  be  delivered  at 
a  station,  and  to  be  piled  as  specified  in  the  writing,  it  is  their 
duty  to  have  some  one  at  the  station  at  the  time  appointed  for 
delivery,  to  direct  as  to  the  place  for  piling,  and  if  they  have  no 
such  agent  there,  the  vendor  would  be  at  liberty  to  pile  it  with- 
out such  orders,  in  any  place  reasonably  convenient  for  the 
purposes  of  the  defendants. 

But  to  say  that  where  there  is  no  binding  contract  of  pur- 
cliHse,  the  general  instruction  of  Shaw  (conceding  his  authority 
to  accept  wood  not  legally  contracted  for,  which  is  not  very 
clearly  proved),  would  warrant  Brady  in  any  act  binding  them 
to  pay  for  wood  not  purchased,  I  cannot  agree. 

The  mere  piling  the  wood  by  the  plaintiff  and  Brown,  hoTf- 
ever  it  may  have  constituted  delivery  on  their  part,  was  not 
j}er  se  acceptance  by  the  defendants,  and  Brady  is  one  of  their 
witnesses  referred  to  in  the  instruction  in  question.  He  did  not 
assume  to  buy  wood,  or  to  accept  wood  which  had  nob  been 
purchased ;  on  the  contrary,  he  says  he  had  no  authority  to  ac- 
cept any  wood.  He  did  not  assume  to  direct  as  to  the  place  of 
piling  wood  which  had  not  been  purchased ;  he  says  he  sup- 
posed the  plaintiff  or  Qilhooly  had  a  contract 
IV— 13 
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All  the  plaintiff's  subsequent  efforts  to  induce  the  agents  of 
the  defendants  to  measnre  the  wood  drawn  there  in  e.xoess  of 
the  quantity  mentioned  in  the  written  contract,  failed,  and  I 
think  thut  the  plaintiff's  testimony  on  this  subject,  so  £ir  from 
establishing  ucceptance,  proves  rejection. 

In  my  judgment,  the  testimony  of  the  plaintiff  and  his  wit- 
nesses, in  respect  to  both  parcels  of  wood,  fails  to  show  either 
a  valid  contract  therefor,  or  an  acceptance  thereof  by  the  de- 
fendants, upon  any  contract,  express  or  implied,  and  whatever 
inferences  the  jury  might  have  drawn  on  the  subject,  I  think 
it  was  error  to  instruct  them  that  if  they  believed  those  wit- 
nesses the  plaintiff  was  entitled  to  recover ;  they  might  have 
believed  those  witnesses,  and  have  yet  come  to  the  conclusion 
that  there  was  no  such  acceptance. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurred,  except  Clerke  and  Bacon,  J  J., 
not  voting. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event 


SMITH  V.  WEIGHT. 

December,  1854. 
AiBnnIng  bat  oveimliiig  6  8an^.  IIS. 

In  a  suit  for  damages  on  the  breach  of  a  contract,  tbe  complaint  is  de* 
fective  onleBS  it  avers  a  formal  tender  of  performance  on  tbe  part  of 
tbe  plaintiff  (no  excuse  being  sbown). 

Two  mercantile  firms  mutual I7  agreed  each  to  put  out  contracts  for  sale 
and  delivery  of  produce  at  future  days,  all  profits  of  sucb  adventures 
and  all  losses,  to  be  equally  divided  between  tbe  firms.  Held,  tbat  the 
members  of  one  firm  were  liable  witb  tbe  otber,  as  partners,  ufion  % 
contract  wbicb  tbe  otber  firm  made  and  signed  in  tbeir  own  name. 
pursuant  to  tbis  agreement. 

Israel  Smith  sued  Jacob  Wright  and  Theron  Losee,  aud 
Austin  W.  and  William  H.  Otis,  and  Oliver  Glover,  in  the  New 
York  superior  court,  for  breach  of  contract 

The  complaints  alleged  that  the  defendants  Wright  and 
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Losee,  then  composing  the  firm  of  Wright  &  Losee,  and  the 
defendants  the  Otises  and  Glover^  composing  the  firm  of  A. 
W.  Otis  &  Co.y  mutually  agreed  to  make  contracts,  in  the 
names  of  their  respectiye  firms,  with  divers  persons,  for  the 
sale  and  delivery  of  flour  and  other  produce,  at  a  future  day, 
with  a  view  to  realize  the  rise  or  increase  in  the  prices  of  pro* 
duce  which  they  then  anticipated  would  take  place  in  the 
market,  and  upon  the  express  agreement  that  such  contractis 
should  be  made  for  the  joint  account  and  benefit  of  said  two 
firms,  and  that  the  profits  resulting  therefrom  should  be 
equally  divided  between  them,  and  the  losses,  if  any,  should  be 
borne,  by  the  said  two  firms,  in  equal  proportions.  It  did  not 
appear  that  this  agreement  was  in  writing. 

The  complaint  then  aUeged  that  in  pursuance  of  this  agree- 
ment the  firm  of  Otis  &  Co.,  for  the  joint  benefit  and  account 
of  the  two  firms,  entered  into  a  contract  in  writing  with  the 
firm  of  CoUomb  &  Iselin,  which  contract  was  set  forth  ak 
length.    It  was  signed  "  A.  W.  Otis  &  Co." 

The  complaint  then  alleged  that  Otis  &  Co.  did  not  delivear 
the  fiour  or  any  part  thei'eof,  although  requested  so  to  do  by 
E.  4  W.  Herrick,  who  held  the  contract  when  the  flour  was 
deliverable,  and  although  said  E.  &  W.  Herrick  were  ready  and 
willing  to  accept  the  same,  and  to  pay  for  the  same  at  the  rate 
or  price  aforesaid,  but  defendants  wholly  neglected  and  refused 
to  deliver  any  purt  thereof. 

The  contract  and  cause  of  action  was  subsequently  assigned 
to  plaintiff,  who  brought  this  action. 

The  defendants  Wright  &  Losee  demurred,  that  the  contract^ 
being  signed  by  Otis  &  Co.,  was  not  sufficient  to  charge  Wright 
&  Losee;  and  that  it  did  not  appear  that  any  demand  of  the 
flour  or  tender  of  the  price  had  been  made. 

Tlie  superior  court  held  that  the  arrangement  of  the  two 
firms  was  not  a  partnership  between  them ;  and  that  if  it  wero^ 
the  signature  of  one  of  the  firms  to  the  contract  on  which  the 
action  was  brought  would  not  avail  to  bind  the  other  firm,  un- 
less it  be  alleged  that  the  parties  had  agreed  that  the  signature 
of  one  firm  should  bind  the  other.  They  therefore  sustained 
the  demurrer.  Eeported  in  5  Sandf.  113.  The  plaintiff  appealed 
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J.  FL  Rodman,  for  plaintiff,  appellant — That  the  parties 
were  partners,  cited  Story  on  Part  §  30 ;  Dob  v.  Halsey,  16 
Johns.;  Everett  v.  Chapman,  6  Cow.  347;  Champion  v.  Bost- 
wick,  18  Wend.  172;  Wright  v.  Hooker,  Seld.  NoteSy  No.  6,  p. 
44.  If  not  partners,  bnt  agents  one  for  the  other,  each  signed 
in  their  own  names  for  their  principals  by  express  authority. 
2  R.  8.  136,  §  8 ;  Story  on  Agency,  §  270 ;  Thompson  v. 
Davenport,  9  B.  £  C.  IS;  also  2  Smith  Lead.  Cos.  212,  and 
note ;  Jones  v.  Littledale,  6  Adol.  £  E.  486 ;  Higgins  v.  Senior, 
8  Mees.  £  W.  834 ;  Patterson  v.  Oandasequi,  15  East,  62 ;  Ad- 
dison V.  Gaudasequi,  4  Taunt.  574. 

B.  W.  Bonney,  for  defendants,  respondents. — As  to  the 
statute  of  frauds,  cited,  2  R.  S.  136,  §  3 ;  Davis  v.  Shields,  2(5 
Wend.  341,  350, 352;  Shindler  v.  Houston,  1  Comst.  261.  That 
the  two  firms  were  not  partners  together,  Story  on  Part.  c.  4, 
§§  30-52 ;  Loomis  v.  Marshall,  12  Comst.  69 ;  Tui-ner  v.  Bis- 
sell,  14  Pick.  192;  Dob  v.  Halsey,  16  Johns.  34-40;  Smith  v. 
Wright,  5  Sand/.  113. 

Edwards,  J.  [After  stating  facts.] — The  first  question  which 
is  presented  is  whether  the  agreement  which  is  set  forth  in  the 
complaiut  created  a  partnership. 

Tbe  well-established  rule  is,  that  if  a  person  partakes  of  the 
profits  of  any  branch  of  trade  or  business  he  is  answerable  as 
a  partner  for  the  losses.  The  reason  of  this  is  that  if  he  takes 
a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of  the 
fund  which  is  the  proper  security  for  the  payment  of  their 
debts.  Grace  v.  Smith,  2  W.  Black,  998 ;  Dob  v.  Halsey,  16 
Johns.  3^;  d  Kent,  27.  The  only  qualification  of  this  rule 
which  has  ever  been  acknowledged  is,  that  when  a  person 
stipulates  to  receive  a  sum  of  money  in  proportion  to  a  given 
quantity  of  the  profits  as  a  reward  for  his  services,  he  is  not 
chargeable  as  a  partner.  Story  on  Part.  32,  33,  34,  45,  and 
authorities  cited  in  note ;  Cary,  §§,  9,  10,  11 ;  Goio,  14,  19  ; 
CoUyer,  14,  15,  et  seq.  And  the  propriety  of  even  this  qualifi- 
cation was  doubted  by  Lord  Eldon.  ^-rp.Hami)er,  17  Fc^.  401. 
In  the  present  case,  according  to  the  terms  of  agreement  be- 
tween the  defendants,  the  business  was  to  be  carried  on  for 
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their  joint  account  and  benefit,  and  not  only  were  the  proBts 
arising  therefrom  to  be  shared  between  them,  bat  the  losses 
were  also  to  be  borne  by  them  in  eqoal  proportions.  There  is 
nothing  in  the  agreement  which  in  the  least  degree  indicates 
that  the  shares  of  any  of  the  parties  were  to  be  received  as  a 
compensation  for  services  rendered.  In  the  case  of  Champion 
V.  Bostwick  (11  Wend.  671 ;  S.  C.  in  error,  18  Id.  175),  it  was 
shown  that  three  persons  ran  a  line  of  stage-coaches  from  IJtica 
to  Rochester,  the  route  being  divided  between  them  into  three 
flections,  the  occupant  of  each  section  famishing  his  own  car- 
riages, horses,  and  drivers,  and  paying  the  expenses  of  his  own 
section ;  but  the  money  received,  as  fare  of  passengers,  deduct- 
ing therefrom  only  the  toll  paid  at  turnpike  gates,  was  divided 
amongst  the  parties  in  proportion  to  the  number  of  miles  run 
by  each.  IJpcn  this  state  of  facts,  it  was  held  that  they  were 
jointly  liable  as  copartners  to  a  third  person,  not  a  passenger, 
for  an  injury  received  through  the  negligence  of  the  driver  of 
the  coach  of  one  of  them.  In  the  case  of  Everitt  v.  Chapman 
(6  Conn.  347),  the  parties  had  agreed  that  each  one  should 
manufacture  and  sell  the  portion  so  manufactured  by  him, 
each  party  to  participate  in  the  profits.  It  was  held  that  all 
the  parties  were  liable  as  copartners  to  a  third  person,  who 
sold  hides  to  one  of  the  parties,  in  ignorance  of  the  partner- 
fihip,and  charged  the  same  to  him. 

These  cases  have  introduced  no  new  principle,  and  I  have 
alluded  to  them  merely  because  they  are  in  many  respects  sim- 
ilar to  the  one  before  us.    The  fact  that  the  agreement  in 
.question  was  made  between  two  firms  already  in  existence, 
can  make  no  difference  as  to  the  liability  of  the  parties,  for,  as 
far  as  the  agreement  is  concerned,  the  two  firms  stand  upon 
the  same  footing  as  two  individuals  would.    Neither  can  it 
make  any  diflerence  that  the  contract  which  is  now  sought  to 
be  enforced  as  the  joint  contract  of  the  parties,  was  made  in 
the  partnership  name  of  one  of  the  firms,  for  the  partnership 
agreement  between  the  defendants  authorized  such  a  contract. 
Wright   r.   Hooker,   10  N.  Y.  51;   Everitt  v.  Chapman,  ubi 
sup.     The  court  below,  in  giving  their  opinion,  say  that  "  the 
grcand  upon  which  a  participation  in  the  profits  of  a  trade  is 
held  to  make  parties  liable  to  third  persons,  though  they  never 
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intended  to  be  partners  between  themselves,  as  it  was  advanced 
hy  De  Obey,  Ch.  J.,  in  Grace  v.  Smith,  and  was  adopted  in 
Dob  V.  Halspjy  is  entirely  wanting  in  this  case.  Here  Wright 
ft  Losee  could  not  take  any  of  the  fund  on  which  the  cred- 
itors of  Otis  &  Co.  relied  for  payment" 

If  the  court  mean  that  Wright  &  Losee  could  not  take  any 
of  the  fund  which  constituted  the  capital  stock  employed  in 
the  separate  business  of  Otis  &  Co.,  or  the  profits  arising 
therefrom,  or  that  Wright  ft  Losee  could  not  take  any  of  the 
fund  employed  in  their  joint  business,  except  so  far  as  it  con- 
stituted the  profits  arising  from  such  business,  the  remark  is 
tK)rrect,  although  it  is  not  apparent  how  that  can  have  any 
bearing  upon  the  question  before  us.  But  if  the  court  mean 
that  the  interest  which  Wright  &  Losee  had  in  the  profits  of 
that  business  which  was  carried  on  under  the  agreement  with 
Otis  &  Go.  did  not  give  them  a  right  to  take  any  part  of  the 
fund  upon  which  the  creditors  in  respect  to  such  business  re- 
tied,  the  remark  is  founded  upon  an  entire  misconception  of 
the  general  rule,  and  of  the  decision  referred  to;  for  Db 
Obey,  Ch.  J.,  expressly  says  that,  "  if  any  cue  takes  part  of  the 
profits,  he  takes  a  part  of  that  on  which  the  creditor  relies  for 
{)ayment''  All  the  interest  which  is  necessary  to  constitute  a 
t)artn&rship  is  an  interest  in  the  profits,  and  such  an  interest 
necessarily  constitutes  a  partnership,  unless,  as  has  been 
stated,  the  interest  in  the  profits  is  given  as  a  compensation  for 
Services.  The  error  into  which  the  court  below  have  fallen,  is 
in  eonl'ounding  a  community  of  interest  in  the  property  out 
of  which  the  profits  are  to  arise  with  a  community  of  interest 
in  the  profits  themselves.  The  latter  is  all  that  has  ever  been 
considered  necessary  to  create  a  partnership  as  against  a  third 
person.  Whether  the  defendants  were  partners  as  between 
themselves,  it  is  not  necessary  to  inquire.  They  were  so  in 
teierence  to  third  persons,  and  the  court  below  erred  in  coming 
to  a  different  conclusion. 

But,  although  there  is  sufiScient  allegation  of  a  copartner- 
chip,  still,  I  think  that  the  complaint  is  defective  in  not  allege 
ing  a  performance,  or,  what  is  regarded  as  equivalent,  an  offer 
or  a  tender  of  performance  on  the  part  of  the  plaintiff,  or 
those  through  whom  he  claims.      The  contract  in  suit  was  for 
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the  sale  of  flonr,  at  a  price  agreed  upon.  The  payment  of  the 
price  was  the  consideration  for  the  delirery.  The  payment  and 
the  delivery  were  to  be  concurrent  acts,  and,  as  was  recently 
held  by  this  court  in  the  case  of  Lester  v.  Jewett,  11  N,  Y,  (1 
Kern.)  453,  neither  party  is  entitled  to  recover  from  the  other 
without  alleging  an  offeror  tender  of  performance  on  his  part 
I  think  that  for  the  reason  last  stated,  the  complaint  is  de- 
fective, and  that  the  judgment  should  be  affirmed. 


SOLMS  V.  RUTGERS  FIRE  INSURANCE  COMPANY. 

Jane,  1867. 
Berenlng  8  Bono.  678. 

The  miBtake  of  naming  one  who  has  no  interest,  as  the  insnred  in  a  pol- 
icy of  fire  insurance,  is  cured  bj  an  indorsement,  made  by  the  secretary 
with  notice  of  such  mistake,  stipulating  that  the  loss,  if  any,  is  to  be 
payable  to  a  mortgagee  named. 

A  recovery  may  be  had  in  the  name  of  the  real  party  in  interest  in  such 
a  ca^e,  for  the  indorsement  may  be  regarded  as  a  new  contract  of  in- 
aurance  with  him.* 


•  See  Wolfe  v.  Security  Ins,  Co.,  89  N.  T.  49;  Shearman  f>.  Niagara 
Fire  Ins.  Co.,  46  Id.  526,  affirming  2  Saeeny,  470. 

It  Ss  not  essential  to  the  validity  of  a  contract  of  insurance  that  the 
insured  should  be  named  in  the  policy.  If  the  name  of  the  one  for  whose 
,  benefit  the  insurance  is  made  does  not  appear  upon  the  face  of  the  policy, 
or  if  the  designation  used  is  applicable  to  several  persons,  or  so  imperfect 
that  it  can  not  be  understood  alone,  extrinsic  evidence  may  be  resorted  to, 
to  ascertain  the  meaning  of  the  contract.  And  when  thus  ascertained,  it 
trill  be  held  to  apply  to  the  interests  thus  ascertained  to  have  been  in- 
tended to  be  covered  by  it,  and  those  persons  are  to  be  deemed  to  be  com- 
prehended within  it,  who  were  in  the  minds  of  the  parties  when  the  con- 
tract was  made.  Clinton  «.  Hope  Ins.  Co.,  46  i^.  F.  454;  affirming  51  Barb. 
647;  see  also  Noyes  u.  Hartford  Fire  Ins.  Co.,  54  N.  T.  668.  Thus  an 
insa  ranee  for  the  benefit  of  the  estate  of  A.  may  be  shown  by  extrinsic 
evHlenee,  to  hlive  been  for  the  benefit  of  both  administratrix  and  heirs. 
CHnton  v.  Hope  Ins.  Co.  (o&om);  and  see  Savage  «.  Howard  Ins.  Co.,  52 
if.  r.  502;  reversing  44  H<w.  Pr.  40;  43  Id.  462, 

So,  where  the  owners  of  property  procure  a  policy  for  their  own  protec- 
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Henry  Solms  sued  defendants,  in  tlie'  New  York  superior 
court,  as  assignee  of  Mary  Entwistle  and  Charlotte  Quisse,  to 
recover  on  a  policy  of  fire  insurance. 

In  April,  1S(.C,  Charlotte  Quisso,  owner  of  the  property  in- 
sured, in  Westchester  county,  sent  her  husband,  A.  H.  Quisse, 
to  obtain  such  insurance,  and  gave  him  fifty  dollors  to  pay  the 
premium.  He  went  to  New  York,  and  applied  to  the  Stuyve- 
sant  Insurance  Company  for  the  whole  amount  of  insurance, 
informing  them  that  it  was  to  be  insured  for  Charlotte  Quisse, 
who  owned  the  property.  The  policy  was  to  be  afterward  de- 
livered. The  company  accepted  the  risk,  and  received  from 
him  the  premium.  The  Stuyvesant  Company,  not  wishing  to 
assume  the  whole  risk,  applied  to  the  defendants,  who  agreed 
to  insure  twenty-one  hundred  dollars  of  the  amount. 

The  next  day  oi  e  Burnett,  who  was  an  insurance  broker 


lion,  they  maj  recover  thereon,  although  the  policj  be  expressed  to  be 
for  the  benefit  of  whom  it  may  concern.  Mayor,  &c.  of  N.  Y.  v.  Hamil- 
ton Fire  Ins.  Co.,  10  Bo8W.  537;  affirmed  on  another  ground  in  39  N.  T.  45. 

So,  where  there  is  a  valid  oral  agreement,  for  insurance,  and  the  policy 
issued  and  accepted  contains  material  errors,  and  the  premium  is  paid  at 
less  than  the  rate  agreed  and  authorized,  the  original  agreement  may  be 
sustained  to  indemnify  the  insured.  Bunten  v.  Orient  Mut.  Ins.  Co.,  8 
Bosw.  448;  affirmed  on  another  point  in  vol.  1  of  this  series,  p.  257. 

But  as  to  a  mistake  of  the  agent  in  not  cancelling  the  policy  when  di- 
rected to  do  so, — see  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.  189. 

In  Hughes  9.  Mercantile  Mut.  Ins.  Co.,  55  If.  T.  265,  reversing  44  How, 
Pr.  851,  it  was — Heldt  that  although  a  mistake,  in  this  case,  in  the  name 
of  the  vessel  insured,  would  be  no  obstacle  to  a  recovery,  if  both  the 
parties,  in  fact,  had  the  same  vessel  in  view,  and  the  insurers,  when  the 
policy  was  issued  knew  the  true  name,  or  intended  to  insure  the  vessel  lost ; 
yet  when  there  is  a  mistake  as  to  the  vessel  sought  to  be  insured,  and  the 
policy  is  upon  another  vessel  than  that  for  which  application  was  made» 
no  contract  exists,  as  the  minds  of  the  parties  did  not  meet.  The  fact 
that  the  insurers  were  put  upon  inquiryi  which  they  neglected  to  make, 
does  not  alter  the  case. 

In  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  T.  117,  it  was— ^eU,  Aflt 
the  agent  of  an  insurance  company  has  implied  power  to  delegate  to  his 
clerk,  authority,  within  the  wxype  of  the  agency,  and  the  acts  of  the 
will  accordingly  bind  the  company. 
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both  for  the  Stuyresant  Company  and  the  defendants,  and  in 
the  employ  of  both  for  the  purpose  of  procuring  applications 
and  negotiating  policies,  and  who  acted  for  the  defendants  in 
this  respect,  in  procuring  the  insurance  in  question,  made  a 
survey  of  this  property,  at  the  request  of  the  Stuyvesant  Com- 
pany- Burnett  knew  that  the  property  was  owned  by  Mrs. 
Quisse,  and  on  this  occasion  was  informed  that  the  insurance 
was  desired  by  her^  as  both  Mr.  and  Mrs.  Quisse  testified.  Bur- 
nett testified  that  Quisse  said  he  wished  the  insurance  in  his 
own  name.  Before  the  policy  was  issued,  Burnett,  with  the 
assent  of  the  Stuyresant  Company,  informed  the  defendants 
of  the  application,  who  agreed  to  take  half  the  risk,  and  paid 
Burnett  for  procuring  the  insurance.  The  name  of  the  person 
insured  was  written  "  A.  H.  Quisse,"  in  both  policies.  The 
Quisses  were  Germans,  and  ignorant. 

About  a  week  afterwards,  A.  H.  Quisse,  the  husband,  called 
again,  and  the  Stuyvesant  Company  gave  him  two  policies 
upon  the  property,  one  for  two  thousand  one  hundred  dollars, 
executed  by  the  defendant,  and  one  for  nineteen  hundred  dol- 
lars, executed  by  itself,  both  insuring  A.  H.  Quisse,  the 
husband,  instead  of  Charlotte,  the  wife.  A.  H.  Quisse  did 
not  know  this,  but  spoke  about  there  being  two  policies, 
when  he  expected  but  one;  but  was  assured  defendants' 
company  was  good,  and  that  it  was  all  right,  and  he  took  the 
policies. 

On  November  7  the  mistakes  in  the  policies  were  first  dis- 
covered by  Charlotte  and  A.  H.,  when  Charlotte  was  called 
upon  for  additional  security  for  certain  mortgages  given  by  her. 
She  then  authorized  an  attorney  to  procure  them  to  be  cor- 
rected, and  to  have,  in  addition,  the  losses  made  payable  to  the 
respective  mortgagees — the  policy  in  question  being  intended 
for  the  bcneGt  of  Mary  Entwistle.  Th£  attorney's  clerk  pro- 
ceeded with  the  policy  in  question  to  the  defendants'  office, 
and  presented  the  same  to  defendants'  secretaiy,  and  informed 
him  that  the  property  in  question  belonged  to  Mrs.  Quisse,  and 
that  she  wanted  the  loss,  if  any,  made  payable  to  Mrs.  Mary 
Entwistle.  The  secretary,  witnout  making  any  verbal  reply, 
and  without  correcting  the  name  of  the  insured  in  the  policy, 
indorsed  on  the  policy  the  loss  payable  as  requested,  and  re- 
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turned  the  policy  to  the  clerk,  who  received  it,  Ba;^po6ing  it  all 
tight. 

After  a  loss  hy  fire,  Charlotte  Qnisse  and  Mary  Entwistle 
each  assigned  their  claim  to  the  plaintiff,  who  hronght  this 
action. 

Upon  the  trial  the  only  defense  was  that  the  insurance  was 
to  the  husband,  and  the  title  was  in  the  wife.  The  cause  was 
tried  before  a  jury,  and  the  judge,  upon  the  plaintiff's  proofs, 
dismissed  the  complaint  upon  defendants'  motion,  to  which 
plaintiff  excepted. 

T7ie  superior  court  affirmed  the  judgment,  on  the  ground 
that  there  was  no  evidence  that  defendants  were  informed,  at 
or  before  issuing  the  policy,  that  Mrs.  Quisse  was  the  owner; 
and  the  facts  raised  a  presumption  that  when  requested  to 
correct  the  policy  in  this  respect,  they  either  did  not  under- 
stand the  request  or  refused  it    Beported  in  8  Bosw.  578. 

Plaintiff  apjioaled. 

TJiomas  Darlington^  for  the  plaintiff,  appellant; — ^Cited 
Kelly  V.  Commonwealth  Ins.  Co.,  10  Bosw.  82;  Angell  on  //ws. 
§§  35,  C8,  and  cases  cited ;  Whitaker  v.  Farmers'  Ins.  Co.,  29 
Barb.  312 ;  McEwen  r.  Montgomery  Co.  Ins.  Co.,  5  Hill^  101 ; 
Sexton  V,  Same,  9  Barh,  191 ;  Masters  v,  Madison  Co.  Ins.  Co., 
11  Id.  624 ;  Bunten  v.  Orient  Ins.  Co.,  8  Bosw,  448 ;  Greeyil.  on 
Bv.  §§  291,  301,  and  the  cases  there  cited;  10  Bosiv.  82,  before 
cited;  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4  Sandf.  Ch.  408; 
Lightbody  v.  N.  A.  Iu8.C3.,  23  Wend  18 ;  Code^  §  2*6 ;  Emery 
V.  Pease,  20  iV.  F.  62  ;  New  York  Ice  Co.  v.  Northwestern  Ins. 
Co.,  23  Id.  357;  Marquat  v.  Marquat,  12  N.  Y.  (2  K^m.) 
336. 

Livingston  M.  Miller,  for  the  defendants,  respondents ; — 
Cited  Barker  v.  Marine  Ins.  Co.,  2  JUas.  369 :  Graves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch,  419 ;  De  Forest  v.  Pulton  Fire  Ins. 
Co.,  1  Hall,  84 ;  Grosvenor  v.  Atlantic  Ins.  Co.,  17  JV.  1".  391. 

Grover,  J. — ^The  plaintiff  showed  no  right  to  relief  upon 
the  ground  that  there  was  a  mistake  in  making  out  the  policy 
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originally  by  the  defendant  Although  the  eyidence  showed 
that  the  application  made  for  insurance  upon  the  property,  to 
the  Stnyresant  Company,  by  A.  H.  Quisse,  was  for  insurance 
in  behalf  of  Charlotte  Quisse,  the  owner  of  the  property,  yet 
there  was  no  evidence  tending  to  show  that  any  such  applica- 
tion was  made  by  that  company  to  the  defendants,  nor  but 
that  the  defendants  made  the  policy  in  strict  accordance  with 
the  application  and  agreement  entered  into.  It  is  clear  that  no 
recovery  could  be  had  upon  the  policy  as  made,  because  A.  U. 
Quisse  was  the  party  thereby  insured,  and  he  had  no  interest 
in  the  property,  either  at'  the  time  of  making  the  insurance,  or 
at  any  time  thereafter,  and  consequently  had  sustained  no  loss, 
and  therefore  had  no  claim  for  indemnity. 

The  ground  entitling  the  plaintiff  to  relief,  if  any,  was  the 
presentation  of  the  policy  to  the  defendants'  secretary,  by  the 
clerk  of  Thome,  the  clerk  at  the  time  informing  the  secretary 
that  Charlotte  Quisse  owned  the  property,  and  wanted  the  loss, 
if  any,  made  payable  to  Mary  Entwistle.  The  secretary  must 
be  presumed  to  have  understood  this,  as  there  was  no  contra- 
dictory evidence.  The  taking  the  policy  and  making  an  in- 
doisement  thereon  making  the  loss  payable  as  requested,  with- 
out expressing  any  dissent  to  regarding  the  policy  as  a  valid 
one  in  behalf  of  Charlotte  Quisse,  the  owner,  must  be  regarded 
fi6  an  agreement  on  his  part  to  make  a  valid  policy  to  her  upon 
the  property.  The  company  had  already  received  the  premium 
for  a  valid  insurance  upon  the  property,  to  the  amount  ex- 
pressed in  the  policy.  It  had  executed  and  delivered  a  poVcy, 
supposed  to  be  valid,  but  which,  through  mistake,  probably  of 
the  Stuyvesant  Company,  was  a  mere  nullity.  This  transac- 
tion with  the  derk,  unexplained,  required  the  finding  of  an 
ag^reement  by  the  defendant  to  insure  Charlotte  Quisse,  the 
owner  of  the  property,  in  consideration  of  the  premium  already 
received. 

Whether  the  secretary  supposed  the  policy  was  made  to  her 
originally,  as  the  assured,  and  believed  the  remark  of  the  clerk, 
that  she  owned  the  property  and  desired  the  loss  made  payable 
to  Mrs.  Entwistle,  to  show  that  the  change  in  that  respect 
was  desired  by  the  assured;  or  whether,  through  inadvcrt- 
aacc,  the  correction  was  omitted,  does  not  appear,  nor  is  it 
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material.  At  any  rate,  the  assent  of  the  secretary  to  an  agie^ 
ment  to  insure  Mrs.  Quisse  does  appear. 

It  is  well  seitled  that  an  agreement  by  parol  to  insure,  and 
to  make  out  a  policy,  when  the  terms  are  all  understood,  is 
binding  upon  the  insurer,  and  will  be  enforced  in  the  courts. 
In  this  case,  I  think,  this  agreement  of  the  secretary  was  a 
valid  contract,  binding  upon  the  company,  and  that,  as  the 
eyidence  stood  at  the  time  of  the  motion  to  dismiss  the  com- 
plaint was  made,  the  plaintiflF  was /?nwa/ac2'c  entitled  to  re- 
cover. The  judge,  therefore,  erred  in  dismissing  the  com- 
plaint 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Hunt,  J.  [After  stating  above  facts.] — I  think  the  juig- 
ment  is  erroneous.  Mrs.  Quisse  paid  to  the  defendants  her 
money  for  an  insurancj  upon  her  property.  The  defendants 
received  her  money,  intending  so  to  insure  her,  and  supposing 
they  had  insured  her  to  the  amount  of  two  thousand  one  hun- 
dred dollars.  If  they  had  any  knowledge  of  the  error,  and  in- 
tended to  receive  or  to  retain  her  money,  allowing  her  to  sup- 
pose that  she  had  a  valid  insurance,  when  they  understood  it 
to  be  ottierwise,  they  were  guilty  of  a  fraud  which  will  alTurd 
them  no  protection.  That  the  mistake  of  the  name  was  a 
mere  mistake,  and  that  it  was  the  mistake  of  the  defendants' 
agent,  Burnett,  was  proven  by  the  testimony  of  both  Mr.  and 
Mrs.  Quisse.  On  a  nonsuit,  all  di^jputed  facts  are  to  be  as- 
sumed in  favor  of  the  plaintiff.  This  is,  therefore,  to  be  as- 
sumed as  the  true  state  of  the  case.  Burnett  knew  that  the 
property  was  that  of  Mrs.  Quisse,  and  was  informed,  while  ex- 
amining the  same  on  behalf  of  the  defendants,  that  the  in- 
surance was  desired  in  the  name  of  Mrs.  Quisse.  The  defend- 
ants knew,  not  only  what  the  property  was,  its  nature  and 
character,  but  knew  who  made  the  application,  and  who  was 
the  party  desiring  the  insurance.  The  knowledge  of  their 
agent  was  the  knowledge  of  the  defendants.  McEwen  v. 
Montg.  Co.  Ins.  Co.,  5  ffilly  101 ;  Masters  v.  Mad.  Co.  Ins.  Co, 
11  Barb.  624;  Bun  ten  r.  Orient  Ins.  Ca,  8  Bosw.  449; 
affirmed  court  of  appeals.*    I  think  all  these  circumstances 

*  Reported  in  vol.  1  of  this  series,  p.  257. 
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establish  a  contract  on  tie  part  of  the  defendants  with  ^.Irs. 
Quisse,  and  that  if  the  property  had  been  destroyed,  intermo- 
diate  the  receipt  of  their  portion  of  the  premium  by  the  de- 
fendants, and  the  issuing  of  their  policy,  the  defendants  would 
have  been  liable  to  her  for  the  two  thousand  one  hundred  dol- 
lars. The  evidence  of  Mr.  Quisse,  who  testified  that  he  made 
the  application  to  the  company  in  that  form,  and  of  Mr.  and 
Mrs.  Quisse,  who  testify  that  they  so  informed  the  defendants' 
agent  while  he  was  examining  the  premises,  and  the  retention 
of  the  money  by  the  defendants  with  that  knowledge,  gave  all 
the  essentials  of  a  valid  contract  of  insurance  in  favor  of  the 
party  80  applying  and  paying.  Kelly  v.  Com.  Ins.  Co.,  10 
Bosw.  82;  Whi taker  v.  Farmers'  Ins.  Co.,  29  Barb.  312 ;  Angell 
on  Ins.  §  35,  and  cases  cited;  Johnson  v,  Talman.  in  court  of 
appeals,  not  reported. 

The  transaction  which  took  place  when  the  error  was  dis- 
covered, I  think  also  relieves  the  case  from  its  difficulty.  It  is 
not  pretended  that  there  was  any  error  in  the  character  of  the 
risk,  ihe  amount  of  the  premium,  or,  at  that  time,  in  the  name 
of  the  individual  to  be  insured.  The  defendants  were  dis- 
tinctly informed  that  there  w^s  an  error  in  the  name  of  the 
party  insured;  that  it  should  be  Charlotte  Quisse,  instead  of 
A.  n.  Quisse ;  that  the  former  was  the  owner  of  the  property ; 
and  Ihey  were  desired  to  correct  it,  or  to  make  a  suitable  mem- 
orandum upon  the  subject.  They  made  a  memorandum,  con- 
senting to  the  assignment  desired,  but  containing  nothing  on 
the  subject  of  the  erroneous  name  of  the  person  insured,  and 
handed  back  the  policy.  It  was  distinctly  proven  that  they 
were  informed  of  the  error  at  this  time.  What  was  the  inten- 
tion, and  what  was  the  legal  effect  of  this  return  of  the  policy, 
with  a  consent  indorsed  that  the  loss  should  be  paid  to  Mary 
Entwistle?  The  intent  could  honestly  be  no  other  than  to 
redeliver  the  policy  after  this  information,  and  to  insure  anew 
ihe  property  described.  If  the  defendants  can  be  supposed  to 
have  reasoned  with  themselves  that  "  there  was  an  error,  we 
will  say  nothing  about  it,  we  will  keep  the  premium  and  avoid 
aliabilityif  a  loss  should  occur,"  the  well-settled  principles 
of  law  and  morality  would  compel  the  indemnity  to  the  party 
daimixLg.    The  defendants  will  be  compelled  to  perform  the 
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contract,  as  they  allowed  the  other  party  to  understand  it,  and 
to  suppose  that  they  understood  it  I  doubt  not  that  the  in- 
tention of  the  defendants  in  returning  the  policy  to  Mrs. 
Quisse's  agent,  uncorrected,  after  being  advised  of  the  error, 
was  to  reissue  and  redeliver  the  same,  disregarding  the  error, 
and  such  was  its  legal  effect.  The  act  of  the  defendants  was 
either  a  trick  unworthy  of  a  respectable  company,  or  it  was  a 
statement  to  Mrs.  Quisse  that  she  might  regard  her  policy  as 
valid,  notwithstanding  the  error,  and  that  if  any  loss  occurred 
i^  should  be  paid  to  Mrs.  Entwistle,  in  the  same  manner  as  if 
the  correct  name  were  therein  inserted. 

On  this  point  the  argument  in  the  court  below  was  to  the 
effect  that  these  acts  were  only  proof,  either  that  the  defend- 
ants did  not  understand  that  any  request  was  made  to  them  to 
alter  the  policy,  or,  if  they  did  so  understand  it,  they  refused 
it,  as  they  had  a  right  to  do.  The  evidence  was  distinct  that 
the  request  was  made  to  the  secretary  of  the  company,  and 
there  was  no  pretense,  in  fact,  that  it  was  not  understood.  If 
the  secretary  has  so  testified,  a  question  would  have  been  pre- 
sented for  the  consideration  of  the  jury,  and  if  they  had 
found  with  the  defendants  on  that  question,  it  would  have 
ended  the  point.  Neither  is  it  just  to  say  that  if  they  did  un- 
derstand it,  the  company  refused  the  request  to  make  the 
alteration,  as  they  had  a  right  to  do.  On  the  contrary,  they 
assumed  to  grant  it,  allowed  and  induced  the  assured  to  un- 
derstand that  the  matter  was  entirely  satisfactory  to  them,  and 
never  intimated  a  refusal  or  dissatisfaction,  until  called  upon 
to  make  good  the  loss.  If  they  had  refused  the  correction,  the 
assured  could  have  supplied  the  want  by  a  new  insurance. 
They  did  not,  however,  refuse,  and  cannot  now  justify  them- 
selves on  that  ground. 

I  think  a  new  trial  should  be  ordered* 

All  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event. 
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STARTS   V.  HUDSON  EIVER  EAILEOAD  COMPANY. 

December,  1866. 

^  ^11*^^^  '^'vliich  does  ^lot  take  away  any  right  nor  impose  a  aubBtan- 
^^  ^  ^^^'^  duty,  but  regulates,  with  additional  requirements,  a  duty 
impo«^^  "by  a  previous  act,  is  not  to  be  deemed  inconsistent  with  the 
pre^io,i3  •tct* 

'^^ .  .  ^^     X^Tovisioii  of  the  funeral  railroad  act,  making  the  section  re- 

^^.  ^?^^     Companies  to  construct  fences  and  gates  applicable  to  pre^ 

^     .  ^^^  o^mpanies,  if  not  inconsistent  with  their  charters,  makes  it 

?  ft    -     ^*^  «*'  company  whose  charter  required  it  to  construct  fences  and 

^^^  the  land  owners  to  make  gates. 

ifne  ^^sions  of  law  requiring  railroad  companies  to  fence,  Ac.,  are  to 

.  ^^"^^ed  not  merely  as  a  regulation  between  land  owners,  but  are 


^    -^^  ^  ^*^  extended  applicatiou  as  a  police  regulation  for  the  safety  of 

^        *^  S.  Staats  sued  defendants,  to  recover  damages  for  run- 
fS^^  t  vT^^  ^^®  horse,  which  escaped  from  its  pasture,  through  a 
^^V   ^^  'Was  out  of  repair,  upon  the  track. 

^^^  company's  charter  (Z.  1846,  c.  216,  §  24),  contained  the 
^cJ^SjiNnivg  clause :  "  Said  corporation,  before  running  any  cars 
^l?ou  the  said  railroad,  shall  erect  and  thereafter  maintain  upon 
iJi^  sides  thereof  ...  a  fence  of  such  height  and  strength  as 
ifi  by  law  required,  as  a  division  fence,    .    .    .    but  this  sec- 
tion shall  not  prevent  persons  owning  or  occupying  lands  ad- 
joining the  said  road  from  erecting  at  proper  and  convenient 
places,  where  they  may  have  occasion  for  crossing  the  said 
Toad  for  farming  and  other  necessary  purposes,  suitable  gates 
in  the  line  of  said  fence,  to  facilitate  such  crossing,  and  to  be 
Left  in  repair  by  the  person  using  the  same/* 

*  Compare  People  v.  Tilphaine,  3  Park,  Cr.  241 ;  S.  C,  13  Haw.  Pr.  74 ; 
Village  of  Borne  «.  Knox»  14  Id,  368 :  People  v.  Snyder,  Id,  78  ;  Moore 
^.  Westerrelt,  3  8avdf,  762  ;  Bartle  v,  Gllman,  18  jY;  T.  260 ;  Mitchell  v. 
HaJ««J'  15  Wend,  241 ;  Harbeck  v.  Mayor,  &c.  of  N.  Y.,  10  Bo9w.  366  ; 
Devoy  v.  Mayor,  &c.  of  N.  Y.,  36  N.  T.  449 ;  affirming  89  Barb,  169 ; 
XJvingston  «.  Haines,  11  Wend,  329  ;  affirming  3  Paige,  528. 

•f  Compare  Labussiere  v.  N.  Y.  &  New  Haven  R.  K.  Co.,  10  Abb.  Pr. 
4^  ;  I^anglois  v,  Baffalo,  kc,  R.  R.  Co.,  19  Barb,  864 ;  Abb,  Dig.  of  Law 
^  C&rp,  643-646. 
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The  general  railroad  law  subsequently  passed  {L.  1850,  a 
140,  §  44),  requires  every  corporation /orwictZ  under  iisprovi- 
810718  "to  erect  and  maintain  fences,  •  .  .  with  openings 
or  gates  or  bars  therein.  .  .  .  Until  such  fences  and  cattle 
guards  shall  be  duly  made  the  corporation  and  its  agents  shall  be 
liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines  to  cattle,  horses,  or  other  animals  thereon,  and  after 
such  fences  and  guards  shall  be  duly  made  and  maintained, 
the  corporation  shall  not  be  liable  for  any  such  damages,  un- 
less negligently  or  willfully  done/*  * 

Another  section  (49)  declared  all  existing  railroad  companies 
to  be  subject  to  the  provisions  of  this  and  other  sections,  not 
inconsistent  with  thf  provisions  of  their  charter. 

A  subsequent  act  (Z.  1854,  c.  282,  §  8),  contains  a  clause  re- 
quiring that  "  Every  railroad  corporation,  whose  line  of  road 
is  open  for  use,  shall,  within  three  months  after  the  passage  of 
this  act,  and  every  railroad  company  formed,  or  to  be  formed, 
but  whose  lines  arc  not  now  open  for  use,  shall,  before  the  lines 
of  such  railroad  are  opened,  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  roads.  .  .  .  wilh  openings  or 
gates  or  bars  therein,  at  the  farm  crossings  of  such  railroad,  for 
the  use  of  the  proprietors  of  the.  lands  adjoining  such  rail- 
roads, and  shall  also  construct,  where  the  same  has  not  already 
been  done,  and  hereafter  maintain,  cattle  guards  at  all  road 
crossings.  .  .  .  And  so  long  as  such  fences  and  cattle 
guards  shall  not  be  made,  and  when  not  m  good  repair,  such 
railroad  corporation  and  its  agents  shall  be  liable;  .... 
and  when  such  fences  and  guards  shall  have  been  duly  made, 
and  shall  be  kept  in  good  repair,  such  railroad  corporation  shall 
not  be  liable  for  any  such  damages,  unless  negligently  or  will- 
fully done.'* 

The  supreme  court  held,  that  the  general  acts  did  not  apply 
to  this  company. 

Lyman  Tremain^  for  plaintifip,  appellant ; — ^Cited  Phelps  v. 
McDonald,  26  N.  Y.  82;  Abh.  Dig.  1  ed.  p.  17,  §  16;  p.  79,  § 
310,  cases  cited ;  United  States  v.  Palmer,  3  Wheat.  610 ;  Smith 

*  See  Murray  «.  N.  Y.  Central  R.  R,  Co.,  voL  8  of  this  series. 
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Com.  on  Silt.  £  Const  L.  §§  556-500 ;  Suydam  v.  Moore,  8 
Barb.  365  ;  Milliman  v.  Oswego  &  S.  B.  R.  Co.,  10  Id.  87 ;  Tal- 
mage  v.  R.  &  S.  R.  It  Co.,  13  Id.  493 ;  Corwin  v.  N.  Y.  &  Erie 
E.  E.  Co.,  13  X.  Y.  (3  Kern.)  42 ;  Brooks  v.  N.  Y.  &  Erie  R. 
R.  Co.,  13  Bari.  596 ;  Marsh  v.  N.  Y.  &  Erie  R.  E.  Co.,  14  Id. 
364;  Langlois  v.  Buffalo  &  Eochester  E.  B.  Co.,  19  Id.  366 ; 
XlDderhm  v.  N.  Y.  &  Harlem  R.  E.  Co.,  21  Id.  489 ;  Waldron 
V.  Eensselaer  &  Saratoga  E.  E.  Co.,  8  Id.  394 ;  Poler  v.  N.  Y. 
Central  E.  S.  Co.,  16  N.  Y.  476 ;  Hanoe  v.  C.  &  S.  E.  E.  Co., 
26  Id  428. 

John  H.  Reynolds,  for  defendants,  respondents ; — Cited  eases 
mentioned  in  the  opinion,  and  Hanoe  v.  C.  &  S.  E.  R.  Co.,  26 
JV.  Y.  428. 

By  thb  Court. — James  C.  Smith,  J. — The  only  question 
is,  whether  it  was  the  duty  of  the  defendants  to  keep  the  gate 
in  repair.  The  plaintiffs  claim,  that  the  duty  was  imposed 
upon  tlie  defendants  by  the  statute  of  1850,  known  as  the  Gen- 
eral Sailroad  act,  and,  if  not  thereby,  then  by  section  8  of 
chapter  282  of  Laws  of  1 654,  amending  the  act  of  1850. 

Section  44  of  the  act  of  1850  expressly  imposes  upon  all 
railroad  corporations  to  which  it  applies,  the  duty  of  erecting 
and  maintaining  fences  on  the  sides  of  their  road,  with  open- 
ings or  gates  or  bars  therein,  for  the  use  of  the  proprietors  of 
the  adjoining  lands.  But  it  is  a  question  whether  that  section 
is  applicable  to  the  defendants,  who  were  an  existing  corpora- 
tion at  the  time  of  the  passage  of  the  act  of  1850,  they  having 
been  chartered  by  a  special  act  in  1846.  Section  49  of  the  act 
of  1S50  subjects  all  railroad  corporations  within  this  State, 
existing  at  the  time  of  the  passage  of  said  act,  to  all  duties, 
liabilities  and  provisions  contained  in  certain  specified  sections 
of  said  act,  including  section  44,  not  inconsistent  with  the  pro- 
visions of  their  charter.  The  duty  created  by  section  44  of 
the  act  of  1850,  therefore,  attaches  to  the  defendants,  unless  it 
is  inconsistent  with  some  provision  of  their  charter.  The  de- 
iendiiots  c^aim  that  it  is  inconsistent  with  the  provisions  of 
section  24  of  their  charter  [quoted  above]. 

The  argument  on  the  part  of  the  defendants  is,  that  this 
rv.— 19 
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section  subjects  the  land  ow^ners  to  the  dnty  of  erecting  and 
maintaining  gates,  while  the  act  of  1850  imi>oses  snch  duty 
upon  the  railroad  company ;  and  thus  the  two  provisions  arj 
inconsistent  with  each  other,  and,  consequently,  the  latter 
does  not  apply  to  the  defendants. 

It  is  to  be  observed,  however,  that  the  act  of  1846  dne",  not 
impose  upon  the  adjoining  owner  or  occupant  an  absolute  duty 
to  erect  and  maintain  gates.  It  permits  h\m  to  erect  them; 
and,  in  case  he  avails  himself  of  the  permission,  it  makes  it 
incumbent  on  him  to  repair  them.  If  he  does  not  choose  to 
erect  a  gate,  he  is  under  no  obligation  to  do  so,  and,  of  course, 
is  under  no  duty  to  repair.  But  the  duty  of  the  railroad  cor- 
poration to  erect  and  maintain  fences  on  the  sides  of  their 
road  is  absolute ;  and  the  adjoining  land  owners  may  insist 
upon  its  performance.  If  all  the  land  o^A^nera  on  the  line  of 
the  defendants'  road  had  seen  .fit  to  waive  the  permission  to 
construct  gates  given  to  them  by  the  statute,  as  they  might 
have  done,  the  defendants  would  have  been  bound,  by  the 
terms  of  their  charter,  to  erect  and  maintain  a  fence  on  each 
side  of  their  road  throughout  its  entire  length,  except  where  it 
intersected  public  highways  or  was  inaccessible  to  cattle. 
Practically,  the  case  would  then  have  been  the  same  as  if  the 
charter  had  not  given  permission  to  the  land  owners  to  erect 
gates.  What  new  duty  was  imposed  upon  the  defendants  by 
section  44  of  the  act  of  1850  ?  Simply,  that  the  fences,  which 
they  were  previously  required  to  erect  and  keep  up,  should  be 
constructed  with  gates  or  bars  therein,  when  necessary  to  the 
land  owners,  instead  of  being  immovable  throughout.  The 
new  obligation  is  merely  a  modification  of  the  former  one — a 
specification  of  the  mode,  so  to  speak,  in  which  the  prior  obli- 
gation is  required  to  be  performed.  The  fence  required, 
whether  with  gates  or  without  them,  is  but  an  ordinary  erec- 
tion for  the  purpose  of  restraining  cattle  from  getting  upon 
the  track  of  the  railroad;  and  a  provision  prescribing  either 
mode  of  construction  can  hardly  be  regarded  as  inconsistent 
with  a  statute  creating  an  obligation  to  erect  the  fence  and 
maintain  it. 

We  are  referred  to  the  cases  of  Visscher  v.  Hudson  River  B. 
R.  Co.,  15  Barb.  37,  and  Clarkson  v.  Same,  U  N.  V.  304,  which 
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hold  that  the  provisions  of  the  general  railroad  act^  in  respect 
to  the  mode  of  acquiring  title  to  land  for  a  roadway,  are 
inconsistent  with  the  provisions  of  the  defendants'  charter 
npon  the  same  sabject,  and^  therefore,  do  not  apply  to  the  de- 
fendants. An  examination  of  those  decisions  shows  that  they 
proceeded  npon  very  substantial  grounds,  which  do  not  exist 
in  the  present  case.  The  defendants'  charter,  as  amended  in 
1848  (i.  1848,  p.  39,  c.  30),  and  the  general  act,  prescribed 
essentially  di£ferent  and  incongruous  modes  of  proceeding  to 
acquire  title  to  land,  each  complete  in  itsel£  Under  the 
charter,  a  notice  to  the  party  was  to  be  served  or  published  ten 
days;  the  general  law  required  four  weeks'  publication.  The 
charter  authorized  proceedings  in  the  superior  court  of  the 
city  of  New  York,  or  in  the  supreme  court  in  any  county  of 
the  State,  for  the  appointment  of  five  commissioners  or  ap- 
praisers, to  be  selected  by  the  court,  from  the  State  at  large. 
By  the  general  law,  the  supreme  court,  in  the  district  in  which 
the  land  was  situated,  had  sole  jurisdiction ;  each  party  nom- 
inated six  commissioners,  from  whom  the  court  selected  two 
on  each  side,  and  appointed  the  fifth ;  and  the  commissioners 
were  all  required  to  live  in  the  county  in  which  the  land  was 
situated.  Under  the  charter,  the  roadwiay  might  be  of  any 
width  required;  by  the  general  act  it  was  limited  to  ninety 
feet  The  charter  provided  that,  on  tiling  the  report  of  the 
commissioners,  the  court,  on  proof  of  payment  or  deposit  of 
the  money,  should  make  a  rule  reciting  the  proceedings,  which, 
on  being  recorded,  should  operate  as  a  deed  to  the  company. 
Under  the  general  law,  notice  was  to  be  given  of  an  applica- 
tion to  confirm  the  report,  an  appeal  was  authorized,  and 
twenty  days  were  allowed  for  appealing.  In  reference  to  these 
disco»iant  provisions.  Justice  Pabkeb  said,  in  Visscher's  ease : 
"  The  two  modes  of  assessing  damages  and  obtaining  title  are 
incompatible  and  incongruous.  The  requirements  of  the  gen- 
eral act  are  not  additional  to  those  of  the  charter.  They  can- 
not be  ingrafted  upon  the  charter."  In  Clarkson's  case.  Dean, 
J.,  delivering  the  opinion  of  the  court,  said :  "  For  these  sec- 
tions to  apply  to  the  defendants'  manner  of  acquiring  title, 
they  must  be  consistent  with  the  provisions  of  the  defendants' 
chui«r.    That  is,  not  that  they  must  be  identical,  but  that. 
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although  they  may  differ  in  reqairing  something  in  addition  to 
what  was  to  be  done  before,  they  must  not,  in  their  requisi- 
tions, take  away  any  of  the  rights  to  which  the  defendants 
were  entitled  under  the  charter/'  These  extracts  show  the 
course  of  reasoning  adopted  in  those  cases.  Tested  by  it,  the 
proyisions  of  the  general  act  upon  the  point  now  under  dis- 
cussion, are  not  inconsistent  with  the  defendants'  charter. 
They  do  not  deprire  the  company  of  any  right ;  they  impose 
no  new  duty ;  they  simply  regulate  the  performance  of  a  duty 
which  was  imposed  upon  the  defendants  by  their  charter.  If 
these  views  are  correct,  section  44  of  the  act  of  1850  applies  to 
the  defendants,  and  makes  it  their  duty  to  keep  the  gate  in 
repair. 

If  it  be  assumed,  however,  that  the  section  does  not  apply, 
let  us  see  how  the  case  stands  under  section  8  of  the  act  of 
1854  [quoted  above]. 

The  defendants  are,  undoubtedly,  within  the  operation  of 
this  section,  unless,  as  is  claimed  by  them,  it  applies  only  to 
cases  where  fences  and  gates  had  not  been  constructed  at  the 
time  that  act  was  adopted.  That  claim  is  not  warranted  by 
the  language  of  the  section,  and,  in  my  judgment,  does  not 
accord  with  its  meaning.  In  describing  the  corporatious  to 
which  the  section  relates,  its  framers  used  the  comprehensive 
words,  ^* every  railroad  corporation;"  and  they  specified,  as 
well  those  corporations  whose  lines  were  then  open  for  use,  as 
those  whose  lines  were  not  then  open.  In  the  case  of  Corwin 
V.  K  Y.  &  Erie  R  R  Co.,  13  K  Y.  42,  53,  Dekio,  J.,  speaking 
of  section  44  of  the  act  of  1850,  expressed  the  opinion  that  it 
"  is  not  to  be  regarded  as  merely  a  regulation  respecting  divi- 
sion fences,  between  the  land  of  the  railroad  corporations  and 
those  of  adjoining  property,  but  that  it  is  rather  to  be  consid- 
ered as  providing  a  safeguard  for  the  protection  of  the  lives  of 
persons  traveling  by  railroad,  and  of  the  property  in  animals^ 
which  citizens  in  the  vicinity  of  those  roads  may  own.''  This 
remark  of  the  learned  judge  is  justly  applicable,  also,  to  the 
section  we  are  called  upon  to  construe ;  and  the  fact  that  the 
section  was  intended,  in  a  great  measure,  as  a  police  regulalioii 
for  the  safety  of  the  traveling  public,  strengthens  the  condn- 
sion  that  it  was  designed  to  have  the  general  scope  indicated 
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by  its  language,  and  to  prescribe  a  uniform  rule  for  the 
government  of  every  railroad  company  in  the  State.  It  pro- 
vides for  two  distinct  acts,  the  erecting  o(  fences  and  gates,  and 
the  maintaining  them;  and  although  the  former  provision  was 
unnecessary  in  cases  where  suitable  fences  and  gates  had 
already  been  built,  yet  the  latter  provision  was  useful  in  those 
cases,  as  well  as  where  the  fences  and  gates  were  thereafter  to 
be  constructed.  Each  provision  is  to  be  taken  distributively, 
and  to  be  applied  to  the  cases  in  which  it  can  have  eflfect,  red- 
dendo singula  singulis.  Several  other  sections  of  the  same  act 
clearly  apply  to  all  the  railroad  corporations  in  the  State, 
whether  then  existing  or  thereafter  to  be  formed,  and  whether 
created  by  special  charter  or  organized  under  the  general  law. 
§§7,10,14,17. 

K 0  question  can  arise  as  to  the  power  of  the  legislature  thus 
to  amend  the  defendants'  charter,  as  it  contains  an  express  res- 
ervation of  the  legislative  power  to  alter  or  repeal  it;  and  be- 
sides, section  22  of  the  charter  subjects  the  corporation  to  the 
general  restrictions  and  liabilities  prescribed  by  title  3  of  chap- 
ter 18  of  part  I.  of  the  Beviscd  Statutes,  section  8  of  which  pro- 
rides,  that  the  charter  of  every  corporation,  that  shall  there- 
after be  granted  by  the  legislature,  shall  be  subject  to  altera- 
tion, suspension  and  repeal,  in  the  discretion  of  the  legis- 
lature. 

I  am  of  opinion  that  defendants  were  charged  with  the  duty 
of  keeping  the  gate  in  repair,  and,  therefore,  the  judgment 
should  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurred,  except  Dayies,  Ch.  J.,  and 
LbOjBTABD,  J.,  who  did  not  vote. 

Jadgment  reversed,  and  new  trial  ordered,  costs  to  abide  the 
event, 


STAIGEB  V.  SOHTJLTZ. 

September,  1867. 


Xn  actions  o^  ^^  eqaitable  nature— 0.  g.,  for  an  injonction — ^it  la  discretion- 
^,^  witli   tlie  court  in  which  the  action  is  brought  to  grant  or  refuse 
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costB.    The  amendmenta  to  tlie  Code  of  Procedure,  passed  in  1862,  did 

not  affect  this  rule. 

« 

An  order  of  sach  court,  directing  that  the  plaintiff  may  discontinue 
action  without  costs,  is  not  reviewable  in  the  court  of  appeals.^ 

Jacob  Staiger  sued  Jackson  S.  Schnltz  and  others,  the  com- 
missioners of  the  metropolitan  board  of  excise,  in  the  N. 
Y.  common  pleas,  to  restrain  defendants  from  enforcing  the 
excise  law  of  186G>  on  the  ground  that  it  was  unconstitu- 
tionaL 

TJie  ccmtnon  pleas  held  the  act  to  be  constitational ;  and 
plaintiff  was  allowed  on  motion  to  discontinue  without  costs, 
and  entered  judgment  accordingly.  Defendants  appealed,  on 
the  ground  that  they  were  entitled  to  costs. 

George  Bliss,  Jr.,  attorney  for  defendants,  appellants ; — Cited 
Code,  §§  304,  305,  306 ;  53 ;  11,  subd.  2 ;  Worden  v.  Brown,  14 
How.  Fr.  327 ;  2  R.  8.  613,  §§  1,  2 ;  1  Barb.  Cb.  225,  226 ; 
Lewis  V.  Germond,  1  Paige,  300 ;  Hammersley  v.  Barker,  2  Id, 
372 ;  Palmer  v.  Van  Doren,  3  Edw.  384 ;  Kogers  t;.  Holly,  18 
Wend.  351 ;  Dixon  v.  Parks,  1  Ves.  Jr.  402 ;  Anon.,  Id.  140 ; 
Fidelle  v.  Evans,  1  Bro.  C.  C.  267 ;  Lancashire  &  Y.  R  B.  Co. 
V.  Evans,  14  Beav.  529 ;  South  Staffordshire  R  R  Co.  v.  Hale, 
16  Jur.  160 ;  Pennell  v.  Wilson,  M88.  Sup.  CL  General  Term, 
1867 ;  Seaboard  ft  Roanoke  R  R  Co.  v.  White,  1  Abb.  Pr.  49 ; 
S.  C^  18  Barb.  595,  598 ;  Averill  v.  Patterson,  10  N.  Y.  (6  Seld.) 
600 ;  McGregor  v.  Comstock,  19  N.  Y.  581 ;  Decker  v.  Gar- 
diner, 8  K  Y.  (4  Seld.)  29 ;  Bank  of  Geneya  v.  Beynolds,  33 
N.  Y.  160 ;  reversing  12  Abb.  Pr.  81 ;  S.  C,  20  How.  Pr.  18 ; 
Bapalee  v.  Stewart,  27  N.  Y.  310;  Betts  v.  Garr,  26  Id.  383; 
Bartle  v.  Gilman,  18  Id.  260 ;  S.  C,  17  How.  Pr.  2 ;  Bates  r. 
Voorhees,  20  N.  Y.  525 ;  Livingston's  Petition,  2  Abb.  Pr.  N. 
8.1;  S.  C,  34  N.  Y.  555 ;  32  How.  Pr.  20;  Beach  v.  Cham- 
berlain,  3  Wend.  366 ;  Cruger  v.  Douglass,  8  Barb.  81 ;  Russell 
V.  Conn,  20  N.  Y.  81 ;  Travis  v.  Waters,  12  Johns.  600 ;  John- 
son  V.  Taber,  10  N.  Y.  (6  Seld.)  319 ;  Spencer  v.  Spencer,  11 

*  Compare  LesUe  «.  Leslie,  10  Abb.  Pr.  JV.  /9.  64;  affirming  3  IkJf, 
194 ;  De  Barante  «.  Deyermand,  4  N.  T.  855. 
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Paigey  308;  Chappell  v.  Purday,  2  PhilL  227;  Power  v.  Reeves, 
10  House  Lds.  Cas.  655 ;  Angell  v.  Davis,  4:  M.  &  Cr.  300 ; 
Simpson  v.  Westminster  PaL  Hot.  Co.,  2  De  G.  F.  £  H.  153 ; 
Ely  V.  Holton,  15  N.  Y.  600 ;  Giraud  v.  Beach,  4  E,  D.' Smithy 
33 ;  S.  C,  10  How.  Pr.  309 ;  Noble  v.  Trotter,  4  Id.  322 ;  S.  C, 
3  Code  B.  35  ;  Silliman  v.  Eddy,  8  fibw.  Pr.  124 ;  Sunney  v. 
Boach,  4  ^M.  Pr.  16;  St.  John  v.  Hart,  16  How.  Pr.  192; 
Lndlow  t;.  Hackett,  18  Johns.  252 ;  Merritt  v.  Ardcn,  1  Wend, 
91;  Biscoe  v.  Wilks,  3  Meriv.  456;  In  re  Vaucene,  31  How. 
Pr.  289 ;  CodCy  %  33,  subd.  2 ;  §  119 ;  WendeU  v.  Wendell,  3 
Paigey  510 ;  Wilde  v.  Jenkins,  4  Id.  500 ;  Stafford  v.  Mott,  3 
/d.  100 ;  L.  1806,  c.  578,  §g  16,  22 ;  31  How.  Pr.  333  and  note ; 
Id.  343. 

Philip  F.  Smithy  tor  plaintiff,  respondent; — Cited  CfaJe,  §§ 
304,  S06 ;  NieoU  v.  Town  of  Huntington,  1  Johns.  Ch.  166  • 
Demarest  v.  Wynkoop,  3  Id.  129 ;  White  v.  Foljapibe,  11  Vcs. 
337 ;  Scott  v.  Thorp,  4  Edw.  1 ;  Johnson  v.  Taber,  10  iVl  T. 
(6  Seld.)  319;  Pattison  r.  Hull,  9  Oow.  747;  Getman  i;. 
Beardsley,  2  JoAtw.  C7t.  274;  Eastburn  v.  Kirk,  /d.  317; 
Sanger  v.  Wood,  3  Id.  416;  Cunningham  v.  Freeborn,  11 
Wend.  241 ;  aflirming  3  Paigey  557 ;  1  Edw.  256. 

By  the  Coubt.— Bockes,  J.  [After  stating  facta.]— It  is 
first  insisted,  that  the  defendants  were  entitled  to  costs  as  a 
matter  of  legal  right  on  dismissal  of  the  complain  t,  or  its  equiv- 
alent, the  discontinuance  of  the  action ;  and  sections  304  and 
305  of  the  Code  of  Procedure  are  relied  on  in  support  of  this 
position.  As  these  sections  stood  prior  to  the  amendment  of 
1862,  no  question  could  arise.  Prior  to  that  amendment,  costs 
were  most  clearly  in  the  discretion  of  the  court,  in  equity  ac- 
tions. Section  304  declared  that  costs  should  be  allowed  to 
the  plaintiff  upon  a  recovery  in  the  cases  therein  specified, 
among  which  were  actions  of  which,  "  according  to  section  54, 
a  court  of  a  justice  of  the  peace  had  no  jurisdiction." 

Section  305  provided  that  costs  should  be  allowed  of  course, 
to  the  defendaiit  in  the  actions  mentioned  in  section  304,  un- 
less  the  plaintiff  was  entitled  to  costs  therein  ;  and  by  section 
306,  in  other  actions  costs  were  to  be  allowed  or  not,  in  the  dis- 
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cretion  of  the  court.  The  "  other  actions "  here  alluded  to, 
embraced  equity  actions  in  which  costs  would  be  given  or 
withheld,  as  the  court  should  direct. 

This  is  very  plain ;  indeed  is  conceded  by  all.  But  by  the 
amendment  of  1862,  the  words  "according  to  section  54 **  were 
omitted  in  subdivision  3  of  section  304 ;  and  it  is  insisted  that 
as  the  section  now  stands,  the  plaintifif  is  entitled  to  costs  in 
all  cases  of  a  recovery  by  him  in  an  action  of  which  a  j  notice 
of  the  peace  has  no  jurisdiction,  and  as  a  cpnsequence,  by  section 

305,  the  defendant  must  have  costs  in  all  such  cases  if  the 
plaintiff  be  not  entitled  to  costs. 

This  construction,  however,  renders  meaningless  subdivision 
1  of  section  300,  which  declares  that  "in  other  actions  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court,"  It  is 
indisputable  that  this  paragraph  embraced  equity  actions  prior 
to  1862.  It  was  introduced  principally,  if  not  solely,  with  a 
view  to  a  fair  and  just  imposition  of  the  burden  of  litigation, 
according  to  the  equities  of  the  particular  case.  This  right 
had  been  exercised  by  courts  having  equity  powers  from  time 
immemorial,  and  was  always  deemed  essential  to  the  proper 
exercise  of  equity  jurisdiction. 

We  cannot  believe  that  the  legislature  intended  to  effect  so 
great  a  change,  in  the  absence  of  any  express  declaration  to 
that  effect.  Had  such  intention  existed,  it  would  not  have 
been  left,  as  we  conceive,  to  mere  construction.  Especially 
must  we  so  conclude  when  such  construction  renders  other 
provisions  of  law  nugatory. 

All  the  provisions  bearing  on  the  subject  under  considera- 
tion should  be  read  together,  and  should  be  eo  construed  as 
to  take  effect  in  harmony.  Governed  by  this  rule  of  interpre- 
tation, the  right  to  give  or  withhold  costs  to  a  party  in  equity 
cases  rests  in  the  discretion  of  the  court,  as  declared  by  section 

306,  and  such  discretion  it  is  not  the  province  of  this  court  to 
direct  or  control. 

Again :  it  has  always  been  the  practice  to  permit  actions  to 
be  discontinued,  in  the  discretion  of  the  court,  without  costs, 
even  in  suits  at  law,  when  the  defendant  had  obtained  a  dis- 
charge under  the  insolvent  law,  and  in  many  other  cases. 
Such  permission  existed  as  a  matter  of  practice,  resting  in 
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the  discretion  of  the  courts  and  conld  not  be  overruled  on  ap- 
peal. 

The  numerous  cases  cited  by  the  appellant's  counsel,  showing 
in  what  instances  the  court  of  equity  jurisdiction  will  refuse 
permission  to  discontinue,  without  costs,  have  no  pertinency 
in  this  court  Those  cases  were  proper  for  the  consideration 
of  the  court  on  the  hearing  of  the  application.  They  were 
authorities  on  the  question  of  practice  in  that  court,  fiut  this 
court  has  not  the  power  to  correct  errors  of  practice  in  the 
inferior  court.  We  are  also  cited  to  various  statutes  in  rela- 
tion to  costs,  and  particularly  io2  R,  S,  613,  §  1,  which  pro- 
Tides  that  a  plaintiff,  in  dismissing  his  bill  or  petition  in  a 
court  of  equity,  shall  pay  to  the  defendant  his  costs  to  be 
taxed,  except  in  certain  cases  there  specified.  But  the  Code 
abrogated  these  statutory  provisions,  and  declared  when,  and 
under  what  circumstances,  parties  were  entitled  to  recover 
costs,  and  they  can  now  have  them  in  no  other  cases.  We  are 
of  the  opinion  that  the  order  and  judgment  appealed  from 
must  be  afiQrmed,  but  without  costs  of  appeal. 

All  the  judges  concurred  in  dismissal  of  appeal  from  orders 
without  costs,  and  affirmance  of  judgment  without  costs. 

Judgment  affirmed,  without  costs  of  appeal. 


STEBBINS  V.  HOWELL. 

September,  1864. 

A  mortgagee,  who  by  fraud  of  the  owner  of  the  equity  of  redemption  is 
induced  to  release  part  of  the  land  from  the  lien  of  the  mortgage,  and 
thofl  enables  the  latter  to  convey  it,  which  he  does,  so  that  the  lien  of 
the  mortgage  cannot  be  restored,  is  entitled  to  recover  from  him  the 
amount  of  the  lien  so  released ;  not  merely  the  deficiency  which  may 
result  on  the  mortgage  * 


*  In  Slocum  f>.  Freeman  {December,  1867),  it  was  held  that,  where, 
upon  an  agreement  to  satisfy  a  judgment  on  receipt  of  a  note  of  a  third 
person,  with  interest,  the  creditor  delivered  a  satisfaction-piece  in  escrow, 
and  the  debtor  wrongfully  obtained  the  satisfaction-piece  by  giving  to 
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Jane  and  Jane  B.  Stebbins  brought  this  action,  in  the  en- 
preme  court,  against  Matthias  H.  Howell  and  Theodore  Brown- 
ing. The  complaint,  affer  setting  forth  the  facts  stated  in  the 
opinion,  alleged,  that  the  fee  in  the  remaining  lot  was  in 
Browning,  subject  to  the  agreement  for  purchase,  held  by 
Howell;  that  said  Browning  was  made  a  party,  and  that  his 

the  holler  in  escrow  a  note  toUhout  interest, — Held,  that  the  creditor 
could  maintain  an  action  to  have  the  judgment  restored. 

Ilis  demand  was  not  reduced  to  the  amount  of  the  note  he  had  agreed 
to  receive  in  settlement. 

Hiram  Slocum  brought  this  action  agrainst  Pliny  and  Adam  M.  Free- 
man, to  compel  a  cancellation  of  a  satisfaction  of  a  judgment  he  had  re- 
covered against  defendants,  March  17,  1853,  for  the  sum  of  two  thou 
sand  two  hundred  and  nine  dollars  and  nineteen  cents. 

Plaintiff,  after  recovery  of  the  judgment,  agreed  to  settle  for  sevea 
hundred  and  sixty-three  dollars  and  ninety-five  cents,  to  be  secured  by 
the  note  of  defendant,  Pliny,  payable  in  thirty  months,  vith  interest.  To 
carry  out  the  agreement,  he  signed  and  acknowledged  a  satisfaction- 
piece,  which  he  delivered  to  one  Martin,  with  instructions  to  deliver  i( 
to  defendants  on  the  receipt  of  the  note  for  the  amount,  and  payable 
with  interest,  but  not  to  deliver  it  on  any  other  terms. 

The  referee  found  that  defendants  had  not  complied  with  these  terms, 
but  on  the  contrary,  Martin  delivered  the  satisfactioD-piece  to  Pliny 
Freeman,  under  the  impression  and  belief  that  the  note  which  he  then 
received  for  the  plaintiff  conformed  to  the  agreement,  whereas  tlie  note 
was  not  drawn  payable  with  interest,  as  the  agreement  required.  Mar- 
tin, in  due  time,  and  as  soon  as  he  discovered  the  mistake,  returned  the 
note  to  Pliny  Freeman,  for  correction,  who  then  retained  the  note,  and  re- 
fused to  execute  a  note  in  conformity  with  the  agreement,  or  to  restore 
the  satisfaction-piece,  as  he  was  requested  to  do ;  and  Instead  thereof  he 
refused  to  execute  and  deliver  a  note  in  conformity  with  said  agreement, 
or  to  return  the  satisfaction-piece  to  be  filed,  and  the  j  udgment  to  be 
marked  canceled  of  record. 

T?ie  svprefM  court,  at  general  term,  held  that  the  satisfaction-piece 
should  be  set  aside,  and  the  judgment  restored  to  full  effect,  for  its 
whole  amount  (except  the  sum  of  two  hundred  dollars,  which  had  been 
paid),  "  but  that  such  judgment  should  not  be  a  lien  on  any  real  estate 
or  chattels  real  conveyed  since  the  satisfaction  of  said  judgment  to  bmia 
fide  purchasers  or  incumbrancers  by  said  defendants,  or  either  of  them, 
before  the  commencement  of  this  action. 

One  of  the  judges,  however,  was  in  favor  of  reducing  the  judgment 
to  the  amount  and  interest  stipulated  for  by  the  compromise. 

Defendants  appealed. 
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interest  in  the  lot  was  about  fifteen  hundred  dollars.  That 
the  plaintiffs  had  applied  to  Browning  for  his  consent  in 
writing,  to  have  the  whole  amount  due  on  the  mortgage 
charged  upon  said  lot,  the  fee  of  which  was  in  him,  hut  that 
he  had  refused  to  consent  to  the  same. 

The  plaintiffs  prayed  that  Howell  be  directed  to  restore  th^ 
said  mortgage  lien  upon  said  lot;  or  pay  to  the  plaintiffs  tha 
sum  of  two  thousand  seven  hundred  and  fifty  dollars  and  in- 
terest, as  the  consideration  of  the  release  of  the  mortgage  lien, 
fraudulently  obtained  by  him. 

T,  R.  Weiia>rook,  for  the  respondent ;— Cited  Bailey  v.  Day,  20  Me.  88  ; 
\Vbite  V.  Jordan,  27  Id,  370 ;  Eve  ©.  Wiriely,  2  Strdbh.  203  ;  Buckingbam 
«.  Oliver,  3  E,  D.  Smith,  129  ;  Dederick  v.  Leman,  9  John9.  0C3  ;  Seymour 
o.  Mintam,  17  Id.  169 ,  Lownds  v.  Remsen,  7  Wend.  85- 

Daviks,  Ch.  J.  [After  Aating  the  facts.] — The  appellants  submit  no 
points.     The  defendants  asked  for  no  affirmative  relief. 

Upon  the  facts  found  by  the  rpferee  the  judgment  was  clearly  correct, 
and  as  there  does  not  appear  to  have  been  an  exception  taken-  nothing  is 
reviewable  in  this  court  except  the  conclusions  of  law  found  by  the  ref- 
eree.   If  they  are  correct  there  is  nothing  for  this  court  to  pass  upon 

It  is  too  plain  to  need  argument  or  authority  to  sustain  the  position 
that,  upon  these  facts,  the  plaintiff  was  entitled  to  judgment.  The 
original  judgment  was  agreed  to  be  satisfied  on  certain  specific  terms 
and  conditions.  The  defendants  did  not  comply  therewith,  and,  there- 
fore, they  were  not  entitled  to  have  the  judgment  satisfied  except  upon 
payment  of  the  amount  due  thereon.  It  is  not  pretended  that  they  have 
ever  done  or  offered  to  do  this.  They  did,  however,  wrongfully  obtain  a 
eatisfaction-piece,  prepared  and  executed  by  the  plaintiff,  and  deposited 
by  him  with  a  third  party,  to  be  delivered  on  the  defendants  complying 
^th  said  terms  and  conditions.  They  obtained  that  satisfaction-piece 
without  complying  with  said  terms  and  conditions,  wrongfully  if  not 
fraudulently,  and  used  the  same  in  procuring  the  cancellation  of  said 
Judgment  of  record. 

The  plaintiff  was  entitled  to  have  said  satisfaction-piece  canceled,  and 
the  lien  of  said  judgment  restored.  This  has  been  done  by  the  judg^ 
ment  entered  in  this  action,  properly  guarding  the  rights  of  bona  fide 
parchasers  or  incumbrancers  since  said  judgment  was  canceled  of 
record. 

The  judgment  was  in  all  respects  correct,  and  should  be  affirmed  with 


All  the  judges  concurred,  except  Pobteb,  J.,  not  voting. 
Judgment  affirmed,  with  coots. 
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Judgment  was  given  for  plaintiffs  against  the  defendant 
Howell,  for  two  thousand  seven  hundred  and  fifty  dollars, 
being  one-half  the  amount  due  upon  said  mortgage,  with  in- 
terest from  September  26, 1857.  Howell  appealed  to  the  court 
at  general  term,  where  the  judgment  of  the  special  term  was 
affirmed,  whereupon  he  appealed  to  this  court. 

Solomon  L.  Hull,  for  the  defendant,  appellant ; — Cited  How- 
ard Ins.  Co.  V.  Halsey,  8  JV".  Y.  271 ;  Lafarge  Ins.  Co.  r.  Bell, 
22  Barb.  55 ;  Boyd  v.  Vanderkamp,  1  Barb,  Ch.  273 ;  Morris 
v.  Slater,  1  Den,  59 ;  Northrup  v.  Northrup,  6  Cow.  29G. 

John  P.  Crosby,  for  plaintiffs,  respondents. 

By  the  Coubt. — Wbight,  J. — The  dase  is  this.  The  p 
tiffs  held  a  mortgage,  given  in  February,  1856,  for  five  thousand' 
five  hundred  dollars,  on  two  building  lots  in  the  city  of  New 
York.  In  March,  1857,  certain  parties  who  had  become  the 
owners  in  fee  of  the  mortgaged  premises,  contracted  to  sell  the 
lots  to  the  defendant  Howell,  he  agreeing  to  erect  a  dwelling- 
house  on  each  lot,  of  a  definite  description,  and  complete  the 
same  by  March  1, 1858.  Howell  was  to  be  entitled  to  a  deed 
of  the  premises,  when  the  houses  were  inclosed,  on  paying  the 
purchase  money,  less  the  plaintiffs'  mortgage;  and  the  deed 
was  to  contain  a  clause  subjecting  and  binding  him  to  the  pay- 
ment of  the  incumbrance.  Howell  commenced  forthwith  to 
build  the  houses  under  the  agreement.  In  August,  1857, 
while  the  houses  were  being  built,  and  were  inclosed,  by  a 
fraud  of  Howell  or  bad  faith  on  his  part,  the  plaintiffs  lost  the 
lien  of  their  mortgage  on  one  of  the  lots,  and  the  other  may  or 
may  not  be  ample  security  for  the  sum  of  five  thousand  five 
hundred  dollars.  It  certainly  is  not,  without  the  building  on 
it.  But  whether  it  is  or  not,  is  of  no  consequence  whatever. 
Howell  paid  nothing  for  the  release  of  the  lien  of  the  plain- 
tiffs' mortgage,  and  never  had  any  right  to  it,  except  upon  his 
performing  in  good  faith  the  contract  in  pursuance  of  which 
the  delivery  of  the  release  was  anticipated.  In  August,  1857, 
representing  himself  to  the  plaintiffs  to  be  the  owner  of  both 
lots,  when  in  fact,  he  had  the  title  to  neither,  he  applied  to 
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them  to  release  the  mortgage  lien  on  one  of  the  lots,  and  lend 
him'  an  additional  sum  on  the  remaining  lot.  It  was  agreed 
to  release  the  lien  on  one  lot  and  loan  him  the  further  sum  of 
one  thousand  dollars,  which  was  afterward  extended  to  tilteen 
hundred  dollars,  on  the  other  lot.  Of  course  the  release  and 
the  additional  loan  were  intended  to  be  simultaneous  transac- 
tions ;  and  the  agreement  for  both  was  manifestly  based  on  the 
supposition  that  Howell  was  the  owner  of  the  whole  mortgaged 
premises.  Otherwise  the  release  of  one-half  of  the  premises 
from  the  operation  of  the  mortgage  was  without  any  consider- 
ation whatever,  and  the  plaintiffs  were  placed  in  jeopardy  of  a 
loss  of  one-half  their  mortgage  debt. 

The  agreement  was  not  immediately  consummated,  and  in 
the  meanwhile,  under  the  pretense  that  he  would  carry  it  out, 
and  the  plaintiffs  relying  on  his  good  faith,  Howell  obtained 
the  release,  and  afterward  persistently  declined  to  perform  on 
his  part,  although  there  was  no  difficulty  in  his  doing  so.  It 
turned  out  that  he  had  but  an  equitable  interest  in  the  lot  not 
released,  but  was  entitled  to  a  deed  of  the  same  on  the  pay- 
ment of  fifteen  hundred  dollars — the  exact  amount  which  the 
new  loan  would  haye  extinguished  had  the  agreement  been 
carried  out ;  and  the  party  holding  the  fee  was  ready  and  will- 
ing to  execute  such  conveyance  to  him  on  receiving  that  sum. 
After  procuring  the  release,  however,  and  having  it  recorded, 
he  refused  to  proceed  any  further  in  consummating  the  agree- 
ment ;  giving  as  the  reason  for  non-performance  on  his  part, 
that  the  money  was  not  forthcoming  from  the  plaintiffs  when 
he  wanted  it;  that  the  time  had  gone  by  for  selling  the  houses 
on  the  lots,  and  he  would  have  to  pay  the  interest  and  taxes 
on  the  lot  not  released  from  the  lien  of  the  mortgage,  which, 
as  between  him  and  the  person  holding  the  title,  the  latter 
ought  to  pay. 

It  seems  to  me  to  require  but  a  simple  statement  of  the  case 
to  show  the  correctness  of  the  judgment  of  the  court  below. 
The  defendant,  Howell,  having  obtained  the  release,  if  not  un- 
der false  pretenses  and  misrepresentations  or  concealment  of 
the  truth,  yet  without  any  consideration,  and  without  carrying 
out  the  arrangement  into  which  he  had  expressly  entered, 
afaould  be  compelled  to  restore  the  plaintiffs  to  their  former 
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conditions  as  to  the  security.  It  is  no  answer  whatever  for 
him,  that,  as  that  part  of  the  mortgaged  premises  with  the 
building  thereon  is  worth  double  the  sum  secured  by  the 
plaintiffs'  mortgage,  no  damage  could  result  to  them  by  his 
surreptitiously  obtaining  a  release  of  one-half  the  mortgaged 
premises.  The  value  of  their  security  is  lessened  one-half,  and 
to  that  extent  by  the  defendant's  fraud  or  bad  faith  they  are 
put  in  jeopardy  of  loss.  As  the  release  could  not  be  recalled, 
and  that  part  of  the  mortgaged  premises  released  was  of  equal 
value  with  what  remains  subject  to  the  lien,  the  only  equitable 
mode  of  restoring  the  plaintiffs  to  their  original  condition,  as 
their  security,  was  that  adopted. 
The  judgment  should  be  affirmed. 

A  majority  of  the  judges  concurred. 

HoGEBOOH,  J.,  delivered  an  opinion  in  favor  of  modifying 
the  judgment,  so  as  to  make  it  a  judgment  against  Howell  for 
deficiency  only. 

Judgment  affirmed,  with  costs. 


STEVENS  V.  WATSOK 

September,  18C5. 

A  mortgage  of  all  the  property  of  a  railroad  company  already  or  after- 
ward to  be  acquired,  in  equity  binds  after-acquired  property,  as 
against  the  mortgagors,  and  all  persons  claiming  under  them,  except 
purchasers  for  value  and  without  notice ;  and  especially  as  against 
claimants  under  a  junior  mortgage,  which  by  its  terms  is  subject  to 
the  prior  mortgage,  and  against  junior  judgment  creditors  * 

A  speciflc  equitable  lien  upon  land  is  preferred  to  a  subsequent  legal 
lien  by  judgment.f 

*  Compare  Seymour  v.  Canandaigua,  &c.  R.  R.  Co.,  25  BaHf.  284  ;  S.  C, 
14  Haw.  Pr.  531 ;  Fisk  «.  Potter,  vol.  2  of  this  series,  p.  138 ;  Benjamin 
V.  Elmini,  &c.  R.  R.  Co.,  49  Barb.  441 :  Watson  tJ,  Campbell,  28  Id.  421. 

f  Otherwise,  where  the  judgment  is  one  confessed  to  secure  money 
advanced  on  the  faith  of  it  by  the  judgment  creditor.  Hulett  o.  Whip- 
l)1e,  53  Carb.  224.  Where  the  equitable  lien  and  the  judgment  lien  cotne 
into  existence  at  the  same  time,  the  former  is  not  entitled  to  preference 
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The  le^al  presumption  is  that  the  after*acquired  lands  were  necessary 
for  the  company,  and  were  properly  acqaired  by  it. 

Illegality  by  reason  of  usary  cannot  be  imputed  to  the  contracts  of  cor- 
porations as  borrowers.* 

John  A.  Stevens  and  others,  as  trustees,  brought  this  action 
against  Stephen  V.  K.  Watson  and  others,  and  the  Buffalo, 
Corning  &  New  York  Eailroad  Company,  in  the  supreme 
court,  to  foreclose  a  mortgage  given  by  the  company  to  plain- 
tiffs as  trustees,  in  April,  1852,  to  secure  the  payment  of  one 
million  dollars  for  which  bonds  were  then  issued. 

The  mortgage  was  expressed  to  cover  the  railroad,  as  well  the 
part  "now  constructed  as  the  part  thereof  which  may  or  shall 
be  hereafter  constructed,  together  with  the  right  of  way  of  said 
road,  lands,  rails,  bridges,  buildings,  erections,  structures,  fix- 
tures and  appurtenances  thereunto  belonging,  and  all  the  fran- 
chises or  rights  now  owned  by  or  belonging  to  the  corpora tidn  or 
that  may  be  owned  by  or  belong  to  them  hereafter ;  together 
with  all  the  locomotives,  tenders,  cars,  carriages,  tools  and 
machinery  now  owned  or  hereafter  to  be  owned  by  said  cor- 
][)oration,  cr  in  any  way  belonging  or  appertaining  to  said  road 
and  used  thereon/'  There  was  a  covenant  for  further  as- 
surance. 

When  Ihis  mortgage  was  executed  the  company  was  in 
process  of  acquiring  title  to  the  lands  it  was  to  use,  and  sub- 
sequently it  acquired  the  title  to  a  tract  of  land  on  which  it 
located  machine-shops  and  depot,  and  also  purchased  some 
rolling  stock. 

In  1853,  and  after  acquiring  the  aforesaid  property,  the  com- 
pany made  a  second  mortgage,  in  similar  terms,  to  the  defend- 
ants Miller  and  others,  which  mortgage  was  expressed  to  be 
subject  to  the  one  given  to  the  plaintiffs. 

Still  later,  Watson,  who  was  made  a  defendant  in  this  action, 

unlees  it  was  created  on  a  new  consideration  advanced  on  the  faith  of  it. 
Dwi^rbt  V,  Newell,  4  JHf.  T.  (3  Camst.)  185. 

♦  See  Butterworth  v,  O'Brien,  23  N,  T.  275  ;  affirming  7  Abb.  Pr.  456 ; 
S.  C,  28  Barb,  187  ;  and,  as  to  national  banlcs.  First  Nat.  Bk.  of  White- 
liall  17.  Lamb,  50  N.  T.  05  ;  reversing  67  Barb.  420  ;  and  compare  Matter 
of  Wild,  8  AW,  Law  J,  285. 
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recovered  a  judgment  againsfc  the  companji  which  remained 
unsatisfied. 

Upon  the  trial  of  the  present  action  of  foreclosure,  the  second 
mortgage  bondholders  and  Watson  insisted  that  the  plaintifis' 
mortgage  could  not  bind  the  after-acquired  property  as  against 
them,  and  Watson  also  relied  on  a  charge  of  usury  in  the 
plaintiffs'  bonds. 

By  the  Court.— Wright,  J.— I  am  of  the  opinion  that  the 
appeal  is  without  merit.  The  plaintiffs'  mortgage  was  a  valid 
lien  upon  all  the  property  of  the  mortgagors  (the  railroad 
company)  embraced  within  the  terms  of  the  mortgage,  whether 
owned  by  the  company  at  its  date  or  whether  subsequently  ac- 
quired. It  is  unnecessary  to  go  the  length  of  the  proposition 
(though  I  think  it  might  be  successfully  maintained)  that  the 
plaintiffs,  as  mortgagees  of  the  franchises  of  the  corporation, 
are  entitled  to  the  subsequently  acquired  property  as  an  inci- 
dent to  the  franchise  mortgaged,  and  as  an  accession  to  the 
subject  of  the  mortgage.  Be  this  as  it  may,  in  equity  the 
mortgrge  of  the  subsequently  acquired  property  is  valid,  and 
may  be  enforced  against  the  mortgagors,  and  all  other  per- 
sons, except  purchasers  for  value  and  without  notice. 

The  covenant  for  further  assurance,  contained  in  the  plain- 
tiffs' mortgage,  operates  as  an  equitable  lien  upon  the  after-ac- 
quired property. 

The  trustees  in  the  second  mortgage  (Miller  and  Sampson) 
and  Watson  were  not  bona  fide  purchasers,  nor  entitled  to 
preference.  These  trustees  took  their  mortgages  expressly 
subject  to  the  plaintiffs'  mortgage ;  and  Watson,  at  most,  bad 
but  a  general  lien  by  judgment  on  the  equity  of  redemption. 
It  is  clear  that,  as  against  the  mortgagors,  the  plaintiffs'  mort- 
gage is  a  lien  in  equity  on  all  the  property  owned  at  its  date  or 
afterward  acquired,  and  the  defendant  Watson,  whether  he 
claimed  as  a  bondholder  under  the  second  mortgage,  or  aa  a 
judgment  creditor,  can  have  no  greater  right,  as  against  the 
plaintiffs,  than  the  railroad  company  (the  mortgagors)  have. 

The  trustees  of  the  bondholders  under  the  second  mortgage, 
beside  having  notice  of  the  prior  mortgage,  took  their  mort- 
gages subject  thereto,  and  a  lien  by  judgment  is  always  subor- 
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dinate  to  a  prior  equitable  lien,  whether  of  record  or  not,  or 
execated  or  not.  The  plaintiffs'  mortgage  was,  in  eqaitj,  a 
specific  lien  on  the  real  estate  of  the  company,  and  a  specific 
equitable  lien  upon  land  is  entitled  to  a  preference  oyer  a  sub- 
sequent legal  lien  by  judgment.  If,  as  is  now  asserted,  the 
pliiintiffs*  mortgage  never  was  a  lien  on  the  lands  acquired  by 
the  company  at  Coming  for  the  erection  of  a  machine-shop 
and  depot,  the  judgment  appealed  from  could  do  him  no  harm. 
But  I  think  the  judge  rightly  decided  that  the  plain  tifGs'  mort- 
gage was.  a  lien. 

The  legal  presumption  is  that  these  lands  were  necessary  for 
the  use  of  the  company,  and  were  properly  acquired;  and,  if 
acquired  lor  its  use,  they  became  annexed  to  the  franchise  and 
inseparable  from  it. 

It  was  alleged  in  the  answer  of  the  defendant  Watson,  and 
proved  on  tho  trial,  that-  some  of  the  bonds  secured  by  the 
plaintiffs'  mortgage  were  negotiated  and  sold  by  the  company 
at  less  than  par,  and,  for  this  reason,  it  is  urged  the  mortgage 
is  usurious  and  void.  The  objection  is  susceptible  of  various 
answers;  but  a  conclusive  one  is  that  the  mortgage,  being 
made  by  a  corporation  as  the  borrower,  the  statutes  of  usury 
have  no  application  to  it. 

In  Bosa  v.  Butterfield,  33  K.  Y.  665,  it  was  held  that  the 
act  of  April  6,  1850,  {L.  1850,  c.  172),  prohibiting  corpora- 
tions from  interposing  the  defense  of  usury,  has  the  effect  to 
except  from  the  operation  of  the  statutes  of  usury  contracts 
of  corporations  stipulating  to  pay  interest 

This  being  the  construction  given  to  the  act  mentioned,  the 
contract  in  this  case  is  not  impeachable  for  usury. 

If  there  is  no  statute  limiting  the  rate  of  interest  upon 
loans  to  corporations,  illegality  or  taint  of  usury  cannot  be  im- 
puted to  their  contracts  as  borrowers. 

The  judgment  should  be  afiBrmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 
IV-— 20 
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STEW ABT  V.  SMITH. 

March,  1864.' 
Uo61tjiDg29Barb.  1G7. 

Where  a  widow,  having  recovered  in  an  action  of  ejectment  for  dower, 
applies  to  have  her  dower  admeasared,  notice  to  all  owners  of  the  free- 
hold is  not  essential. 

The  case  is  governed  by  2  JR.  8.  808,  812,  §§  53,  57,  and  not  hj  2  R.  & 
488,  §  2 ;  and  notice  to  the  attorney  of  the  parties  to  the  action,  is 
sufficient. 

Where  dower  was  to  be  assigned  in  a  bailding  used  as  a  dwelling  houre 
and  store,  and  the  commissioners  set  it  off  by  running  Hues  through 
the  premises,  regardless  of -rooms,  closets,  passage-ways,  &c.,  so  as  to 
render  a  portion  of  the  building  useless, — Held,  thai  the  report  of  the 
commissioners  could  be  vacated,  on  motion  of  the  owners  of  the 
property.* 

Mary  Stewart,  claiming  dower  as  widow  of  William  Stewart, 
deceased,  having  recovered  judgment  in  an  action  in  the 
nature  of  ejectment  against  Andrew  Smith  and  others,  subse- 
quently obtained  an  order  appointing  commissioners  to  ad- 
measure her  dower.  On  the  coming  in  of  the  report  of  the 
commissioners,  the  report  was  vacated,  and  an  appeal  taken. 

The  supreme  court,  on  this  appeal,  aflSrmed  the  order 
vacating  it,  upon  the  ground  that  notice  of  the  application  for 
the  appointment  of  commissioners  had  not  been  given  to  all 
the  owners  of  the  land  claiming  a  freehold  interest  therein,  as 
required  by  2  B.  S.  488,  §  2.  The  court  were  also  of  opinion 
that  the  commissioners  erred  in  the  method  of  assigning  dower, 
which  was  by  dividing  the  property  by  lines  that  ran  regard- 
less of  rooms,  closets,  passage-ways,  &c.,  rendering  a  portion 
of  the  building  almost  useless.    Reported  in  39  Barb.  1G7. 

The  plaintiff  appealed  to  this  court. 


*  By  subsequent  legislation,  the  dowress  may  be  compelled  to  receive 
an  annual  sum.  2  B.  8.  489,  as  amended  by  L.  1869,  c.  433.  Or  the 
court  may  order  a  sale  to  pay  her  a  gross  sum  if  she  will  accept  it.  J^ 
1870,  c.  717. 
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George  W.  Stevens,  for  plaintiff,  appellant 

John  H,  ReynoldSy  for  defendant^  respondents. 

By  the  Coubt. — Hogkbooh,  J.  [After  questioning  the  ap- 
pealable character  of  the  order^  a  point  not  passed  on  by  the 
court] — I  think  the  supreme  court  were  in  error  in  supposing 
that,  in  a  case  like  this,  notice  of  the  proceedings  to  admeasure 
dower  was  necessary  to  be  given  to  the  owners  of  the  land 
claiming  a  freehold  estate  therein.  This  is  not  an  original 
proceeding  in  this  court  for  the  appointment  of  admeasurers  of 
dower  (2  R.  &  488),  but  a  mere  supplement  to  an  action  of 
ejectment  in  which  the  plaintiff  has  already  succeeded  in  es- 
tablishing her  right  to  dower.  The  case  is,  therefore,  governed 
by  the  provisions  of  section  55  of  that  title  of  the  Bevised 
Statutes  which  treats  of  the  action  of  ejectment  (2  i2.  ^S*.  303, 
311,  312,  §§  55,  57),  and  not  by  the  title  before  quoted. 

It  is  reasonably  clear  that  this  section  contemplated  a  pro- 
ceeding by,  and  notice  only  to,  the  parties  to  the  action.  It  is 
but  the  sequel  to  the  action  of  ejectment  It  declares  that 
upon  the  filing  of  the  record  of  judgment,  the  court,  upon  the 
motion  of  the  plaintiff,  shall  appoint  commissioners  to  ad- 
measure the  dower;  and  that  their  report  may  be  appealed 
from  by  any  party  to  the  actioiu 

And  although  the  section  declares  that  the  commissioners 
shall  have  like  powers  and  obligations  and  proceed  in  like 
manner  as  commissioners  appointed  pursuant  to  title  7  chap- 
ter 8  of  the  act  (being  the  title  before  quoted),  this  does  not,  I 
think,  mean  that  their  appointment  shall  be  procured  upon  a 
similar  notice.  The  parties  are  in  court  who  are  to  be  affected 
by  the  assignment  of  dower.  The  statute  requires  the.  eject- 
ment proceedings  to  be  against  the  party  in  possession,  buC  if 
he  be  a  mere  tenant,  he  is  obliged  by  law  to  give  notice  of  the 
action  to  his  landlord,  and  he  is  subjected  to  a  heavy  forfeiture 
if  he  do  not  1  R.  8.  748,  §  27.  The  landlord  may  be  let  in 
to  defend*  2  Id.  342,  §  17.  He  usually  does  so.  He  did  so  in  this 
case,  as  is  sworn  to  in  the  papers  on  the  part  of  the  defendant 
The  attorney  in  the  suit,  therefore,  to  whom  notice  is  given  is 
his  attom3y,  and  he  has  had  opportunity  to  defend  both  the 
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ejectment  suit  and  the  subsequent  proceedings  to  admeasure 
dower. 

It  has  also  been  held^  or  at  least,  intimated,  in  a  reported 
case  in  this  court,  that  in  these  proceedings  notice  is  not 
necessary  to  any  one  except  the  party  to  the  action.  Ellicott 
V.  Motier,  7  iV.  T.  201,  206. 

But,  although  the  supreme  court  set  aside  the  report  mainly 
upon  this  ground,  it  appears  from  the  opinion  of  the  court  at 
general  term,  that  they  affirmed  the  order  of  the  special  term 
in  part,  upon  the  ground  that  the  report  was  wrong  upon  the 
merits,  or  in  regard  to  the  mode  of  admeasurement  They  say : 
"We  think,  also,  the  commissioners  erred  in  assigning  the 
dower  so  as  to  render  the  buildings  almost;  useless  to  both 
parties."  We  may  conclade  that  the  court  at  special  term  was 
influenced  by  like  considerations.  They  had  the  statutory 
r:ght  to  set  aside  the  rep(}rt  on  this  ground  (2  B.  &  490,  491, 
§  16),  and  if  we  have  the  right  to  review  that  question  on  this 
appeal,  I  am  of  opinion  that  the  power  was  judiciously  exer- 
cised, and  that  the  mode  of  assigning  the  dower  was  inequita- 
ble and  injurious,  and  could  have  been  performed,  within  the 
principle  of  the  reported  cases  (White  v.  Story,  2  HtJl,  543; 
Coates  V,  Gheeyer,  1  Coto,  460,  463),  in  a  much  more  just  and 
judicious  manner.  On  that  ground  I  am  inclined  to  affirm  the 
substance  of  the  order. 

If  the  order  appealed  from  had  been  simply  an  affirmance  of 
the  order  at  special  term,  that  would  haye  been  all  which  it 
would  haye  been  necessary  to  say.  But  the  court,  acting, 
doubtless,  upon  the  idea  that  the  proceedings  were  fatally  de^ 
fectiye  unless  notice  was  seryed  upon  the  owners  of  the  free* 
hold,  annexed  this  clause  to  the  order  of  affirmance:  ''and 
that  the  proceedings  be  di&missed  unless  the  petitioner  elects 
to  amend  within  ten  days  from  the  entry  of  this  order.''  I 
think  this  clause  was  erroneously  inserted,  and  that  so  mucli 
of  the  order  appealed  from  should  be  reyersed,  and  the  residue 
affirmed. 

As  both  parties  are  in  &ult,  I  think  neither  should  recover 
costs  against  the  other  on  this  appeal 

All  the  judges  concurred. 
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Order  rerersed,  so  far  as  it  provided  for  amendment  and 
dismissal  in  default  thereof,  and  in  other  respects  affirmedt 
without  co8t& 


•stover  v.  EYCLESHIMEB. 

September,  1867.  t 

»  Afflnnfag  46  Bart,  84. 

A  court  of  equity  will  uphold  an  assigninent  of  a  bare  possibility  or  eit- 
peetancj, — e.  g.,  that  of  aa  heir  apparent  in  the  estate  of  his  living  an- 
cestor,— when  made  in  good  faith,  and  for  value  or  to  secure  a  precedent 
debt.* 

A  power  of  attorney  containing  words  showing  an  intent  to  vest  an  in- 
terest, is  sufficient  as  an  assignment,  within  this  rule 

Jacob  StoTer  brought  an  action  of  partition  of  land,  in  the 
supreme  court,  against  Thomas  W.  Clark,  Jacob  C.  Eycleshi- 
mer^  John  B.  Sherman  and  others,  and  obtained  a  decree  for 
sale  of  the  premises  and  distribution  of  the  proceeds. 

The  share  of  proceeds  originally  pertaining  to  John  L.  D, 
Ejcleshimer  as  heir  at  law  of  his  father,  the  common  ancestor, 
was  claimed  both  by  the  defendant,  Jacob  G.  Eycleshimer,  as  a 
judgment  creditor  of  John  L.  D.,  and  by  John  B.  Shermm  as 
an  assignee,  by  an  assignment  executed  before  Jacob  C.  re- 
covered his  judgment 

John  P.,  the  father,  died  intestate,  June  10, 1861,  leaving  the 
premises  m  question,  and  John  L.  D.,  a  son  and  heir.  Three 
years  previous  to  the  father's  death,  John  L.  D.,  being  then  in- 
debted to  one  Caroline  M.  Sherman,  gave  her  a  power  of  at- 
torney, expressed  to  be  an  **  irrevocable  power  of  attorney  and 
coapled  with  an  interest,  to  ask,  demand,  sue  for,  recover  and 
receive  idl  such  interest,  estate,  property  and  effects,  real  and 
personal,  as  I  now  have,  or  at  any  time  hereafter  may  have  or 
'*1aim  as  heir  at  law,  devisee,  legatee  or  next  of  kin  of  my 
father,  John  P.  Eycleshimer,  of  .  .  •  and  to  compromise 
and  settle  the  estate  of  my  said  father  and  any  estate  or  inter- 

*^ Compare  Rome  Exchange  Bank  d.  Eames,  pp.  88,  08  of  this  vol.,  and 
SbtridAn  «.  House,  p.  218,  a&d  oases  cited  in  note.  . 
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est  I  have  or  may  hereafter  hare  or  claim  tberem,  .  •  . 
and  apply  the  same  respectiyely  to  the  payment  of  a  debt  of 
$1,500,  or  upwards,  in  which  I  am  now  justly  indebted  to  her/' 
This  instrument  was  under  seal^  and  was  recorded.  Shortly 
after  the  father's  death,  Caroline  M.  Sherman,  by  yirtue  of  the 
power,  conveyed  John  L.  D.'s  interest  in  his  Tather's  estate, 
and  all  her  interest  therein,  to  John  B.  Sherman ;  and  the 
amouitt  of  the  interest  was  insufficient  to  satisfy  the  debt 

After  the  execution  of  the  power  and  th*  death  of  the 
father,  but  before  the  power  was  recorded,  Jacob  C.  Bycles- 
heimer  commenced  an  action  against  John  L.  D.,  issued  an  at- 
tachment as  a  proyisional  remedy,  and  seized  the  interest  of 
John  L.  D.  in  his  father's  estate,  and  filed  a  notice  of  the  pen- 
dency of  the  action. 

After  the  power  of  attorney  had  been  recorded  and  the 
grantee  of  the  power  had  executed  the  assignment  to  John  Bw 
Sherman,  Jacob  G.  recoyered  judgment  in  this  action. 

The  supreme  court  were  of  opinion,  that,  although  the  in- 
strument could  not  be  sustained  as  a  mere  present  assignment 
or  quit-claim,  because  there  was  no  present  interest,  it  might 
be  sustained  as  a  contract  which  by  fair  conatruction  was  to 
take  effect  on  the  yesting  of  a  future  interest ;  and  might  take 
effect  on  the  death  of  the  father  as  an  equitable  assignment  or 
mortgage,  some  stress  being  laid  on  the  fact  that  it  was  an  iiv 
reyocable  power  to  sell  and  apply  proceeds  to  pay  a  pre-existing 
debt    Beported  in  46  Barl.  84. 

Defendant  appealed. 

R,  A.  Parmenter^  for  defendant,  appellant; — Cited  Jackson 
Bradford,  4  Wend.  619;  Jackson  v.  Waldron,  13  Id.  178  ; 
Tooley  v.  Dibble,  2  Hilly  641 ;  Munsell  v.  Lewis,  4  /A  642 ;  Ed- 
wards V.  Varick,  6  Den.  665 ;  NicoU  v.  N.  Y.  &  Erie  R  R,  12 
N.  Y.  (2  Kern.)  133, 139;  4  KenU  9  ed.  289;  WiUard  Eq.Jur^ 
461 ;  Lintner  v.  Snyder,  15  Barl.  621 ;  Miller  v.  Emans,  19 
N.  Y.  385;  3  72.  5.  5  ed.  13,  §  35;  Lawrence  v.  Bayard,  7 
Paigey  76 ;  Jackson  v.  Wright,  14  Johns.  193 ;  Jackson  r.  Mur- 
ray, 12  Id.  201 ;  Jackson  v.  Steyens,  13  Id.  316 ;  Vanderheyden 
V.  Crandall,  2  Den.  25 ;  Jackson  t;.  Hubble,  1  Cow.  613 ;  Wright 
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V.  DekOeld,  25  N.  Y.  266 ;  1  Story  Eq.  Jur.  §  1040,  b ;  Hob- 
son  V.  Trevor;  Beckley  v.  Newland,  2  Pecre  WiUiamSy  1^1, 
191 ;  Edwards  v.  Varick,  5  Den.  694 ;  Stalker  v.  McDonald,  G 
Hilly  93-96 ;  Youngs  v.  Lee,  12  N.  Y.  (2  Kern.)  555 ;  Dwight 
V.  Newell,  3  N.  Y.  (3  Comst.)  185 ;  Chase  v.  Peck,  21  N.  Y 
681;  Field  v.  Mayor,  &c.  of  N.  Y.,  6  N.  Y  (2  Seld.)  179. 

John  H.  Reynolds^  for  plaintiff,  respondent; — Cited  2  Si^ory 
Eq.  Jur.  §  1040,  note  3 ;  2  >S5pcn(»  ^y.  Jur.  852-854,  865 ;  Foyi- 
lianque  Eq.  213,  note  e;  Hobson  v.  Trevor,  2  Pcere  Wma. 
191;  Beckley  r.  Newland,  Id.  182;  Carleton  v.  Leighton,  3 
Merivahy  067 ;  Field  v.  Mayor,  &c.  of  N.  Y.,  6  N.  Y  (2  Seld.) 
179;  Fitzgerald  v.  Vestal,  4  5n^erf  {Te7in.)  258;  Whitford  v. 
Fanst,  1  Fe«.  387;  Stone  v.  Liddendale,  2  ^;^.  533;  Cook  u. 
Field,  15  ^W.  cfi  E.  450 ;  Chase  v.  Peck,  21  N.  Y  581 ;  Bush 
V.  Lathrop,  22  Id.  535. 

By  the  Coubt. — Bocees,  J.  [After  stating  facts]. — The 
question  then  is,  who  had  the  better  right,  the  appellant,  who 
claimed  as  an  attaching  judgment  creditor*  or  the  respondent, 
who  claimed  as  an  equitable  purchaser  or  assignee,  holding  the 
position  of  Caroline  M.  Sherman,  whose  rights  he  had  acquired. 

In  point  of  time,  the  latter  had  the  priority,  for  at  the  de- 
cease of  the  mtestate,  June  10,  1861,  Caroline  M.  Sherman 
held  the  instrument  which  was  the  basis  of  the  respondent's 
right.  The  warrant  of  attachment  was  not  levied  until  August 
6  thereafter. 

The  question  is,  therefore,  whether  the  instrument  executed 
to  Caroline  M.  Sherman  took  effect  on  the  decease  of  the  m- 
testate,  either  as  a  legal  or  equitable  transfer  of  the  estate 
which  descended  to  the  heir  at  law. 

It  is  undoubtedly  true  that  John  L.  D.  Eycleshimer  had  no 
vested  interest  in  his  father's  estate  at  the  time  he  executed  the 
instrament)  only  a  bare  possibility,  which,  of  course,  was  not 
the  subject  of  a  grant,  nor  did  the  instrument  contain  a  war- 
ranty which  could  be  made  to  operate  as  an  estoppel ;  and  it 
may,  I  think,  be  assumed  in  this  case,  that  the  instrument  did 
not  effect  an  absolute  transfer  of  the  legal  Ktle,  and  yet  uphold 
die  respondent's  claim.    If  it  was  such  an  instrument  as  a 
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court  of  equity  would  enforce  on  the  decease  of  the  ancestor, 
it  was  effectual  for  the  respondent's  purpose.    That  it  was 
saeh,  seems  to  me  undeniable.    The  plain  object  which  the 
parties  had  in  yiew  was  to  transfer  the  expectancy  of  an  beir 
as  a  security  for  the  payment  of  a  just  debt    In  Fonblanque's 
Equity  (218)  it  is  said,  that  although  a  grant  of  a  possibility 
is  not  good  in  law,  yet  it  may  be  assigned;  and  Judge  Stobt 
lays  it  down  (§  1040)  that  even  the  naked  possibility  or  ex- 
pectaiicy  of  an  heir  to  his  ancestor's  estate  may  become  the 
subject  of  a  contract  of  sale  or  settlement,  and  in  snch  case, 
if  made  bona  fide  for  valuable  consideration,  it  will  be  enforced 
in  equity  after  the  death  of  the  ancestor,  not  indeed  as  a  trust 
attaching  to  the  estate,  but  as  a  right  of  contract    So  too  it 
IS  laid  down  in  Spenc^s  Equitable  Jurisdiction,  that  an  ex- 
pectancy or  contingent  interest  may  be  sold,  and  the  court  of 
chancery,  after  the  event  has  happened,  will  enforce  the  sale. 
Vol.  2,  865.     It  is  true,  Judge  Cowex  remarks,  in  Munsell  r. 
Lewis,  4  Hill,  635,  642,  that  he  was  of  the  opinion  that  a  sim- 
ple expectancy,  in  which  the  assignor  had  no  interest  and 
which  is  unpurchaseable,  can  neither  be  assigned,  nor  would  a 
contract  for  future  assignment  be  valid;  and  so  Judge  Wllr 
LARD  has  said  in  general  terms,  that  a  bare  possibility  of  an 
uncertain  interest  is  not  assignable.  Will  Eq.  Jur.  401.  These 
remarks,  however,  without  qualification,  can  hardly  be  deemed 
sound  law  at  the  present  day,  for  in  Field  v.  Maiyor,  &c  of  N. 
Y.,  6  N.  F.  170,  it  was  held  that  an  assignment  for  a  valuable 
consideration,  of  demands,  having  at  the  time  no  actual  exist- 
ence, but  which  rest  in  expectancy  merely,  is  valid  in  equity 
as  an  agreement,  and  takes  effect  as  an  assignment  when  the 
demands  intended  to  be  assigned  are  subsequently  brought 
into  existence.    The  learned  judge  who  gave  expression  to  the 
views  of  this  court,  in  that  case,  says:  "  There  was  indeed  no 
present,  actual  potential  existence  of  the  thing  to  which  the 
assignment  or  grant  related,  and  therefore  it  could  not  and  did 
not  operate  eo  imtanti  to  pass  the  claim  which  was  expected 
thereafter  to  accrue  to  Bell  against  the  corporation ;  but  it 
did,  nevertheless,  create  an  equity  which  would  sieze  upon 
those  claims  as  they  should  arise,  and  would  continae  so  to 
operate  until  the  object  of  the  agreement  was  accompliahed. 
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On  this  principle  an  assignment  of  freight  to  be  earned  in 
future  will  be  upheld  and  enforced  against  the  party  from 
whom  it  becomes  due;''  and  he  adds,  '^whatever  doubts  may 
have  existed  heretofore  on  this  subject,  the  better  opinion  I 
think  now  is,  that  courts  of  equity  will  support  assignments, 
not  only  of  choses  in  action,  but  of  contingent  interests  and 
expectations,  and  of  things  which  have  no  present  actual  ex- 
istence, but  rest  in  possibility  only,  provided  the  agreements 
are  fairly  entered  into,  aod  it  would  not  be  against  public 
policy  to  uphold  them.  Authorities  may  be  found  which  seem 
to  incline  the  other  way,  but  they  will  be  found,  on  examina- 
tion, to  have  been  overruled  or  to  have  turned  upon  the  ques- 
tion of  public  policy/' 

This  decision  by  this  court  seems  directly  in  poiut,  and  is 
conclusive  of  the  case  before  us  on  this  appeal. 

It  may  be  well,  perhaps,  here  to  refer  to  the  decision  in 
Milliman  v.  Neher,  20  Barb.  37,  and  the  cases  there  cited.  It 
wa3  there  held  that  a  chattel  mortgage  could  only  operate 
upon  property  in  actual  existence  at  the  time  of  its  execution. 
In  that  case  the  question  arose  in  regard  to  the  legal  title  to 
the  property^  and  the  decidon  should  be  construed  with  ref- 
erence to  that  fact  Otherwise,  the  case  is  in  conflict  with 
numerous  later  decisions,  where  it  has  been  held  that  such 
mortgage  would  be  enforced  in  equity  whenever  the  property 
should  be  obtained  or  should  be  brought  into  existence. 

The  instrument  under  which  the  respondent  claims  was 
evidently  intended  to  be,  and  by  its  terms  was,  more  than  a 
mere  power  of  attorney.  It  was  intended  to  vest  in  Miss  Sher- 
man an  interest  in  the  property  as  a  secunty  for  the  payment 
of  John  L.  D.  Eycleshimer^s  debt  to  her.  With  other  rights 
conferred  on  her  thereby,  she  was  to  receive  the  proceeds  and 
avails  of  the  property  "and  of  all  my  mterest  and  estate 
therein,  and  all  my  estate^  property  and  effects  aforesaid,  and 
apply  the  same  respectively  to  the  payment  and  discharge  of 
the  "  debt  which  he  therein  declared  he  justly  owed  her.  Now 
here  was  a  clear  appropriation  by  John  L.  D.  E.  of  his  expec- 
tation as  heir  at  law  m  his  father's  estate,  in  effect  a  transfer 
thereof  as  security,  equivalent  m  all  essentials  to  a  mortgage 
in  exact  and  legal  phrase. 
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The  instrument  could  undoubtedly  have  been  enforced 
against  John  L.  D.  E.,  on  his  father's  decease,  according  to  its 
plain  import  and  purpose.  He  could  not  have  resisted  its  just 
eflfect  as  a  claim  or  lien  on  the  property.  If  not,  it  follours  of 
course  that  his  creditor  could  not  acquire  a  superior  right 
cither  by  attachment  or  other  proceeding.  A  creditor  could 
only  obtain  his  position  and  rights. 

It  is  objected  that  the  consideration  of  the  instrument  was 
a  precedent  debt,  and  consequently  that  Miss  Sherman  could 
not  have  insisted  on  her  equity  against  the  claims  of  an  at- 
taching and  judgment  creditor. 

It  is  not  suggested  that  the  debt  was  not  a  just  one,  nor  is  it 
intimated  that  the  instrument  was  not  given  in  entire  good 
faith.  Regarding  the  instrument  as  an  equitable  security  for 
the  satisfaction  of  a  just  debt,  the  consideration  was  abundant 
and  bona  fide.  This  precise  point  was  considered  by  Judge 
Selden  in  Seymour  v.  Wilson,  19  K  Y.  417,  421.  The  learned 
judge  there  shows  that  a  transfer  directly  to  a  creditor  in  pay- 
ment of  or  as  security  for  an  honest  debt,  in  the  absence  of 
meditated  fraud,  is  good  against  the  claims  of  both  existing 
and  future  creditors  of  the  vendor.  He  says:  ''  It  is  not  neces- 
sary in  such  a  case,  that  the  vendee,  in  order  to  protect  him- 
self from  a  claim  by  the  other  creditors,  should  show  any  new 
consideration  paid.'*  He  adds;  "There  is  no  doubt  that  the 
debt  paid  or  secured  by  the  transfer  must,  in  such  case,  be  re- 
garded as  a  '  valuable  consideration'  within  the  section  which 
saves  the  rights  of  bona  fide  purchasers ;  so  that  if  the  creditor 
acts  m  good  faith,  and  for  the  mere  purpose  of  obtaining  sat- 
isfaction of  his,  own  debt  in  accepting  the  transfer,  he  will  ac- 
quire a  valid  title.  There  being  no  equity  prior  to  his  own  to 
be  overcome,  the  necessity  which  calls  for  proof  of  a  new  con- 
sideration, in  other  cases,  does  not  exist"  The  objection  that 
the  instrument  is  not  supported  by  a  valid  consideration,  is  not 
well  taken. 

The  case  then  comes  to  this :  that  Miss  Sherman  held,  as 
security  for  the  payment  and  satisfaction  of  a  debt  due  her,  a 
valid  equitable  claim  on  the  estate  of  John  L.  D.  Eycleshimer, 
which  came  to  him  by  descent,  on  the  decease  of  his  father  in- 
testate, June  10, 1861,  which  claim  then  became  a  vested  right 
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in  her,  capable  of  eqtutable  enforcement;  and  that  the  respond- 
ent on  th]s  appeal  acquired  her  position  and  succeeded  to  her 
right&  The  appellant's  proceedings  and  jadgnient  were  sub- 
sequent thereto,  the  warrant  of  tttaehment  having  been  levied 
on  August  6, 1861,  and  the  judgment  entered  in  October  fol- 
lowing. The  claim  of  the  respondent  to  the  fuud  in  cotitro- 
Tersy  was  therefore  paramount  to  that  of  the  appellant,  and 
the  judgment  of  the  supreme  coort  to  that  effect  shoald  be 


All  the  judges  concurred. 
Judgment  affirmsd,  with  costs. 


STRINGHAM  v.  ST.  NICHOLAS  INSTJEANCE  COM- 
PANY. 

Hatch,  1807. 

Ankgeotof  an  Inenniiice  companr.  anthoiized  to  receive  applicatlooB 
and  make  them  temporarily  binding,  pending  the  coneideraiion  of  the 
risk,  and  to  r«e«ive  preiniums  on  renenals,  has  not  implied  authority 
to  consent  to  an  awignmeDt  of  a  policy.* 

Antborilj  to  give  such  consent  is  not  to  be  Inferred  from  the  fact  that 
each  agent  was  authorized  to  purchase  the  necoBsary  books  (or  the 
Tocord  of  his  bn^ess  oa  behalf  of  the  companj,  in  which  books  liia 
record  of  such  assigninent  was  made,  although  tlie  person  applying 
for  the  coDsent  to  the  ssslgnmeDt  may  have  supposed  that  such  agent 
had  authority  to  grant  such  coaseut. 

An  agent  caunot  create  an  authority  in  himself  to  do  a  particular  act,  by 
ite  performance,  or  by  asserting  his  authority  to  do  It.  To  bind  the 
principal,  the  agency  must  be  established,  and  one  of  so  general  a 
nature  as  to  give  him  authority  to  do  the  act  In  question,  or  a  aubse- 
qnent  ratification  with  full  knowledge,  must  be  proved. 

dants,  in  the  supreme  court,  on 
led  by  them  to  one  L.  Austin 

Ins.  Co.,  60  Jf.  r.  403 .  affirming  4 
Ina.  Co.,  vol.  1  of  this  aeries,  p.  816, 
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Spaulding  on  July  12,  1856,  for  three  tiioasand  dollars,  npon 
a  stone  flouring  mill  and  machinery  therein ;  and  on  payment 
by  Spaulding,  June  30, 1857,  renewed  £Dr  one  year  firom  Jaly 
12, 1857,  to  July  12,  1858.  On  August  25, 1857,  Spaulding 
assigned  the  policy  and  all  his  interest  therem  to  U.  H.  Wolfe, 
and  on  October  5, 1857,  Wolfe  assigned  the  same  to  plainti£ 
The  property  was  totally  consumed  by  fire  on  November  15, 
1857. 

The  policy  contained  this  clause.  '^  The  interest  of  the  as- 
sured in  this  policy  is  not  assignable  unless  by  consent  of  this 
corporation  manifested  in  writing,  and  in  case  of  any  transfer 
or  termination  of  the  interest  of  the  insured,  either  by  ^e  or 
otherwise,  without  such  consent,  thts  policy  shall  from  thence- 
forth be  void  and  of  no  eflFecf 

Upon  the  back  of  said  policy  were  printed  two  blank  con- 
sents, as  follows:  ^*The  St  Nicholas  Insurance  Company  of 
the  city  of  New  York  hereby  consent  that  the  interest  of 

in  the  within  policy  be  assigned  to  , 

subject,  nevertheless,  to  the  conditions  therein  contained. 

,  Secretary!* 


(( 


These  consents  were  filled  up  and  signed,  previous  to  the  ex- 
ecution of  said  assignments,  respectively,  on  August  25  and 
October  5,  1857,  so  as  to  read  as  follows :  ^  The  St  Nicholas 
Insurance  Company  of  the  city  of  New  York,  hereby  consent 
that  the  interest  of  L.  A.  Spaulding  in  the  within  policy  be 
assigned  to  U.  H.  Wolfe,  subject,  nevertheless,  to  the  condi- 
tions therein  contained. 

'-  H.  A.  B&EW8TEB,  AgentP 

The  second  consent  was  in  all  respects  similar,  except  that 
the  name  of  U.  H.  Wolfe  appeared  in  place  of  L.  A,  Spauld- 
ing's,  and  that  of  Joseph  Stringham  in  the  place  of  TJ.  H. 
Wolfe's.  The  word  ^'  secretary  "  in  each  of  said  consents  was 
erased,  and  the  word  "  agent "  written  in  its  place. 

The  defense  was,  that  the  company  had  never  giTen  its 
consent  to  these  assignments. 

The  referee  sustained  the  defense,  holding  that  Brewster,  as 
agent,  was  unauthorized  to  consent;  and  gave  judgment  for 
defendants. 
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The  supreme  courts  upon  substantially  the  same  grounds  as 
those  assigned  in  the  opinion  of  this  coort,  aflSrmed  the  judg- 
ment   The  plaintiff  appealed. 

W.  DorsAeimer,  for  plaintiff,  appellant. 

/.  C  Dimmicky  for  defendants^  respondents; — Cited  Smith 
f.  Saratoga  County  Mntual  Fire  Ins.  Co.,  1  Hilly  497 ;  S.  C,  3 
IcL  508;  Wilson  v.  Genesee  Mutual  Ins.  Co.,  14  iV.  F.  (4 
Kern.)  418 ;  Lightbody  v.  North  America  Ins.  Co.,  23  Wend, 
22;  Amory  v.  Hamilton,  17  Mass.  109;  Perkins  v.  Washing- 
ton Ins.  Co.,  3  Caw.  645 ;  Seymour  v.  Wyckoff,  10  iV:  Y.  (6 
SeltL)  224;  Nixon  v.  Palmbr,  8  N.  T.  (4  SeU.)  398;  Eoach  v. 
Coe,  1  E.  D.  Smithy  175. 

Davees,  Ch.  J.  [After  stating  the  facts.]— The  only  question 
seriously  controverted  upon  the  trial  was,  whether  Brewster 
bad  authority  to  assent,  on  behalf  of  the  company,  to  the  as- 
signments by  Spaulding  and  Wolfe. 

The  plaintiff  sought  to  establish  such  authority  upon  the 
grounds: 

1.  That  Brewster  had,  on  September  5, 1857,  notified  the 
defendants  that  Spaulding's  interest  in  the  policy  had  been  as- 
signed to  Wolfe,  and  that  the  company  had  by  silence  ratified 
the  same. 

2.  That  Brewster,  as  agent  of  the  defendants,  had  author- 
ity to  grant  the  assent  of  the  company  to  those  assignments. 

The  first  position  was  sought  to  be  established  by  the  testi- 
mony of  Brewster. 

[We  omit  here  that  part  of  the  opinion  which  discusses  the 
first  of  these  two  grounds,  and  which  is  occupied  with  the 
credibility  of  certain  testimony,  without  bearing  on  the  prin- 
ciples of  law.] 

It  is  now  contended,  howeyer,  that  Brewster,  as  agent  of  the 
defendants,  had  authority  to  grant  the  assent  of  the  company 
to  these  assignments.  It  is  yery  apparent  from  the  testimony 
and  the  correspondence  between  Brewster  and  the  company 
what  his  powers  were. 

1.  He  had  authority  to  receive  applications  for  insurance, 
and  make  them  binding  npon  the  company  for  the  period  of 
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ten  days.    At  the  expiration  of  that  time,  if  the  company  did 
not  assume  the  risk,  it  terminated. 

2.  He  had  power  to  receive  the  premiums  on  renewals  of 
policies^  and  transmit  the  same  to  the  company^  and  if  ac- 
cepted by  them,  on  the  receipt  by  him  of  the  renewed  certifi- 
cate, signed  by  the  officers  of  the  company,  to  deliver  the  same 
to  the  assured. 

His  duties  seem  to  have  been  confined  almost  exciusivelf ,  if 
not  entirely,  to  these  two  matters.  I  do  not  attach  any  im- 
portance to  the  statement  made  by  Brewster,  that  his  impres- 
sion is  that  he  executed  other  permissions  to  assign  policies; 
he  says,  '^ It  is  an  impression;  I  cannot  state  positively  if  snch 
were  executed,  and  I  cannot  say  that  they  were" — for  the 
reason  already  suggested,  and  for  the  additional  one,  that  the 
statement  is  very  vague  and  indefinite.  If  he  had  been  in  the 
practice  of  granting  such  consents,  he  could  easily  have  ascer- 
tained the  fact  and  mentioned  the  instances.  The  isolated 
case  referred  to  in  defendants'  letter  of  February  13,  185G, 
wherein  they  state,  '*We  have  also  noted  the  assignment  of 
8705,  as  requested,*'  is  too  indefinite  and  uncertain  to  show 
that  the  agent  had  a  general  authority  to  give  similar  consents 
in  other  cases. 

But  the  language  of  the  policy,  and  the  blank  consent 
printed  on  the  back  thereof,  unmistakably  indicate  the  steps  to 
be  taken  by  a  policy  holder,  when  a  consent  to  an  assignment 
was  desired,  and  the  officer  or  agent  only  authorized  to  give 
the  consent  to  assignments.  As  already  observed,  the  policy 
carried  on  its  face  notice  to  all  holders,  tkat  the  interest  of  the 
assured  was  not  assignable,  unless  by  consent  of  the  corpora- 
tion manifested  in  wnting,  and  the  printed  blanks  on  the  back 
of  the  policy  were  like  notice  of  the  form  of  such  consent,  • 
and  the  officer  alone  authorized  to  give  it,  and  manifest  the 
assent  of  the  company.  It  was  full  notice  to  all  that  it  must 
be  done  by  its  secretary,  and  the  erasure  by  Brewster  of  the 
word  "secretary,"  and  writing  in  place  thereof  the  word 
"agent,"  was  an  admonition  to  the  parties  that  the  authority 
to  give  the  consent  was  in  the  secretary  only.  It  is  doubtless 
true  that  the  person  applying  to  Brewster  for  these  consents 
may  have  supposed  that  he  had  authority  to  grant  them,  or  if 
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not,  that  hiB  acts  wonid  be  ratified  by  the  defendants.  But 
Brewster  could  not  create  an  authority  m  himself  to  do  the 
particular  act,  by  its  performance,  or  assertmg  his  authonty  to 
do  it  To  bind  his  principal,  his  character  as  agent  must  be 
established  and  of  so  general  a  nature  as  to  give  him  authority 
to  do  the  act  in  quession,  or  subsequent  ratification,  with  full 
knowledge,  must  be  established.  The  proof  in  this  case  falls 
far  short  of  making  out  either  of  these  propositions.  It  was 
sought  to  bring  home  to  the  defendants  knowledge  of  these 
assignments,  by  showing  that  Brewster  had  entered  in  books 
kept  by  him  at  Rochester,  the  fact  that  he  had  given  the  con- 
sent to  these  assignments.  To  make  the  contents  of  these 
books  notice  to  the  defendants,  it  was  proren  that  the  de- 
fendants, on  the  application  of  Brewster,  had  paid  one  of  them 
a  small  snm,  and  that  said  book  was  kept  in  the  office  of  said 
Brewster,  and  was  lettered  on  the  back,  "St.  Nicholas  In- 
surance Company,  Policy  Register,  Rochester  Agency,  1855." 

The  person  who  procured  said  consents  testified,  that  on 
both  occasions  of  procuring  the  same,  "I  saw  said  Policy  Reg- 
ister, and  that  Brewster  entered  in  said  Policy  Register,  the 
fact  of  such  permission  and  assignment,  and  its  date,"  and  that 
said  person  saw  on  these  occasions  each  of  said  entries  made. 
There  was  no  evidence  offered  that  the  defendants,  or  any  of 
their  officers  ever  saw  said  book,  or  had  any  knowledge  of  its 
contents;  and  it  affirmatively  appeared  tliat  all  the  knowledge 
they  or  any  of  them  had  in  relation  to  said  book,  was  derived 
from  a  letter  written  by  said  Brewster  to  the  secretary  of  the 
defendants,  under  date  of  "  Rochester,  August  6,  1855,''  in 
which  he  says :  "  We  find  it  to  be  very  necessary,  as  we  advance 
in  our  business  for  you,  that  we  should  have  a  Policy  Register 
for  our  own  use.  The  companies  we  represent  have  generally 
preferred  the  purchase  of  a  book  here,  and  we  charge  it  to 
them,  though  some  prefer  to  send  us  books.  Those  we  have 
cost  Qs  $3.50,  and  are  expressly  got  up  for  us  of  a  uniform 
kind.  Can  we  order  one  for  you  ?  '*  To  this  letter  the  secre- 
tary of  the  defendants  replied,  under  date  of  August  9,  1855: 
**  Yours  of  the  6th  instant  is  received.  You  are  at  liberty  to 
purchase  the  necessary  books  on  behalf  of  this  company  for  the 
traasaction  of  its  business  in  your  city.'' 
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The  counsel  for  the  plaintiff  then  turned  to  page  40  of 
said  book,  where  the  policy  in  suit  is  registered,  and  pointed 
o^t  therein,  against  the  description  of  the  subject  of  insniance, 
the  following  entries  in  red  ink : 

"Assigned  August  27, 1857,  to  TJ.  H.  Wolfe. 

"         October,  8,  1857,  to  Joseph  Stringham,  Baf- 
faW 
Defendants'  counsel  objected  to  the  reading  of  either  of  said 
entries  in  evidence  from  said  book,  and  the  referee  sustaiDed 
the  objection,  and  excluded  the  evidence,  and  the  plaintiff's 
counsel  then  and  there  duly  excepted  to  such  decision.    It  cer- 
tainly cannot  be  successfully  maintained,  that  the  circum- 
stance that  the  defendants  paid  or  consented  to  pay  for  the 
cost  of  this  register  for  Brewster's  own  use,  changed  in  any 
respect  relations  then  existing  between  Brewster  and  the  de- 
fendants.   It  is  not  suggested  that  the  defendants,  or  any  of 
their  officers,  ever  saw  the  said  register,  or  were  at  any  time 
made  acquainted  with  its  contents,  or  the  lettering  upon  it^  or 
the  particular  purposes  to  which  it  was  applied.      It  did  not 
constitute  Brewster  the  clerk  of  the  defendants,  or  bind  them 
by  the  entries  he  or  his  clerks  made  therein.    Those  entries 
were  irrelevant  to  prove  the  fact  that  Brewster  was  the  agent 
of  the  defendants  to  give  their  consents.    That  must  be  estab- 
lished by  evidence  aliunde  his  acta  or  declarations. 

Neither  the  declarations  of  a  man,  nor  his  acts,  can  be  given 
in  evidence  to  prove  that  he  is  the  agent  of  another,  or  the  ei- 
tent  of  his  powers.  Scott  v.  Crane,  1  Conn,  255 ;  Plumsied  v, 
Budebagh,  1  Yeates,  502,  505 ;  James  v,  Stookey,  1  Wash.  (7. 
a.  330. 

Brewster  testified  that  his  agency  for  the  defendants  com- 
menced upon  the  receipt  of  the  letter  from  the  secretary  of 
the  defendants  of  April  13, 1855,  and  he  produced  the  letter, 
and  it  was  read  in  evidence.  There  was  no  proof  that  any 
other  or  greater  powers  were  ever  conferred  upon  him.  It  was 
in  reply  to  a  letter  from  Brewster,  in  which  he  says,  '*  I  should 
be  glad  to  send  your  company  risks,  and  can  send  you  a  good 
line  at  good  rates."  The  defendants'  secret^ury  said :  *^  Your 
views  with  regard  to  a  local  agent  to  attend  to  the  interests  of 
our  company  in  your  city  are  correat.     Should  yon  feel  dis* 
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but  we  declined,  as  we  had  not  given  such  authority  to 
agents.*' 

It  is  then  apparent  that  the  powers  of  Brewster  as  agent 
were  restricted  to  the  receipt  and  forwarding  to  defendants  of 
apph'cations  for  insurance,  and  authority  to  make  a  policy  for 
only  ten  days ;  and  the  certificates  which  were  exhibited  to  the 
customers  generally,  contained  information  of  the  character 
ard  extent  .of  the  powers  of  the  agent  The  declarations  and 
acts  of  Brewster  within  the  scope  of  his  agency,  if  they  had 
been  admitted,  would  not  be  of  any  materiality.  The  declaia- 
tions  and  representations  of  the  agent,  when  not  expressly 
authorized  by  the  principal,  mnst,  in  order  to  bind  him,  he 
within  the  scope  of  his  agency.  New  York  Life  Ins.  &  Trust 
Co.  V.  Beebe,  7  N.  Y.  (3  Seld.)  364 ;  Olding  v.  Smith,  11  Eng. 
L.  &  Eq.  424 ;  Very  v.  Leyj,  13  How.,  V.  8.  345. 

In  the  case  in  3  Sdd.  {supra),  Schermerhom,  the  agent, 
swore  that  he  was  the  agent  of  the  respondents  in  procuring 
a  loan  for  them  from  the  appellants,  and  it  was  contended,  on 
the  part  of  the  appellants,  that  respondents  were  concluded  by 
his  acts  and  representations,  the  same  as  if  they  were  their 
own,  upon  the  principle  which  pervades  all  cases  of  agency— 
that  the  principal  is  bound  by  all  acts  of  his  agent  within  the 
scope  of  his  agency,  which  he  holds  him  out  to  the  world  to 
possess,  and  that  where  the  acts  of  the  agent  will  bind  the 
principal,  there  his  representations,  declarations  and  admis- 
sions respecting  the  subject  matter  will  also  bind  him,  if  made 
at  the  same  time,  and  constituting  part  of  the  res  gesUs*  The 
court  say :  ''The  declarations  or  representations  of  the  agent, 
when  not  expressly  authorized  by  the  principal,  must,  in  order 
to  bind  him,  be  within  the  scope  of  his  agency.  But  that  was 
not  the  case  here.  Schermerhorn's  agency  was  to  obtain  a 
loan  for  the  respondents  from  the  appellants.  His  alleged 
declarations,  which  are  relied  upon,  are  entirely  without  the 
scope  of  such  or  any  other  agency."  .In  that  case,  there  was 
no  evideuce  to  show  that  the  respondents  knew  of  the  allied 
representations  of  Schermerhom,  or  that  they  ever  authorised 
him  to  make  them.  So  in  the  case  at  bar  there  is  no  evidence 
that  these  defendants  ever  buthorized  Brewster  to  give  the 
consents  to  the  two  assignments  mentioned,  or  that  ihey  erer 
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knew  that  he  had  giyen  such  consents,  until  after  the  happen* 
ing  of  the  loss  under  the  policy.  We  have  seen  what  were  the 
actual  powers  conferred  by  the  defendants  upon  Brewster,  an3 
what  was  the  scope  of  his  agency. 

Not  only  was  the  power  to  give  the  consents  in  question 
not  within  the  scope  of  that  agency,  hVit  the  policy  itself,  and 
the  blank  consents  indorsed  thereon,  gave  notice  to  all  holders 
of  such  {>olicies  that  an  agent  of  the  company  had  no  such 
power. 

lu  view  of  all  these  considerations,  the  referee  properly  ex- 
cluded the  books  kept  by  Brewster,  and  the  entries  'thei  ein. 
They  were  illegitimate  to  enlarge,  alter,  or  modify  his  power  as 
agent 

The  judgment  of  the  supreme  court  affirming  the  judgment 
upon  the  report  of  the  referee  was  correct,  and  should  be 
affirmed,  with  costs. 

Passer,  J. — The  question  litigated  in  this  action  ib, 
whether  H.  A.  Brewster  was  the  agent  of  the  defendants, 
and  as  such  authorized  to  give  their  consent  to  the  assignments 
of  the  policy,  through  which  the  plaintiff  claims  it 

The  referee  nonsuited  the  plaintiff,  on  the  ground  that  he 
had  failed  to  show  that  the  defendants  had  consented  as  re- 
quired by  the  policy,  to  the  assignment  of  it,  or  that  Brewster 
had  any  authority  to  give  such  consent. 

It  is  very  clear,  I  think,  that  Brewster  had,  in  fact,  no  such 
authority.  But  it  is  insisted  by  the  plaintiff's  counsel,  that  the 
company  dealt  with  Brewster  in  such  a  manner  that  he  was 
justified  in  holding  himself  out  to  the  public  as  the  general 
agent;  that  he  did  represent  himself  to  the  plaintiff  as  such 
agent,  and  therefore  that  the  company  is  bound  by  his  acts  in 
signing  the  consent  to  the  assignments. 

It  is  not  contended  that  the  plaintiff  was  induced  to  accept 
the  consent  of  Brewster  as  that  of  the  company,  by  any  act 
of  the  company,  implying  or  recognizing  the  authority  of 
Brewstpr  to  gi^re  it,  which  came  to  the  knowledge  of  the 
plaintiff,  but  that  the  acts  of  the  company  justified  Brewster 
in  assuming  authority  to  give  the  consent,  and  therefore  they 
are  boand  by  it 
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This  is  but  stating^  in  another  form,  that  BrewBter  wai  in 
fcot  the  agent  of  the  company,  which  proposition^  as  already 
jntimatedf  I  do  not  regard  as  sustained  by  the  evidence. 

Neither  do  I  see  anything  in  the  evidence  warranting  ihe 
statement  that  the  defendants  had  an  oCBce  in  Bochester,  in 
dbarge  of  which  Brewster  was  acting  as  clerk.  The  fact  thafc 
ke  was  authorized  by  the  company,  at  his  request,  to  purchase 
wA  their  expense  a  policy  register,  in  which  to  keep  an  account 
of  the  business  which  he  should  do  for  the  company,  comes  far 
abort  of  establishing  the  fact  claimed  for  it 

I  think  the  nonsuit  was  properly  upheld  by  the  generhl 
Itrm^  and  its  judgment  should  be  afSrmed* 

All  the  judges  concurred,  except  Hunt,  J.,  not  voting. 

Jungment  affirmed^  witli  costs. 


STEOFD  V.  TILTON. 

September,  1866. 

WitnesBes  are  competent  to  prove  the  general  correctness  of  plaintiff's 
day  book  who  have  settled  their  accounts  hj  his  ledger^  which  waa 
posted  from  the  day  book. 

Books  of  accoant  are  admissible  in  eyldenoe  thoogh  the  items  contained 
in  them  were  noted  on  a  slate  in  the  first  instance,  if  snch  items  wero 
transcribed  on  the  books  from  day  to  day  in  the  naoal  course  of  bum- 
ness.* 

Tke  right  of  a  party  to  use  his  books  as  evidence  is  not  abrogated  by  the 
statute  authorizing  him  to  testify  as  a  witness  in  his  own  behalf. 

TFilliam  Stroud  sued  David  Tilfcon,  in  the  supreme  courts  to 
aecover,  among  other  things^a  balance  for  work  and  materials. 
Plaintiff  was  an  iron-founder  and  machinist;  and  the  work 
was  the  making  and  repairing  of  guns. 

On  the  trial,  plaintiff,  who  kept  regular  books  of  acconii  t^ 
ISne  correctness  of  which  he  proved  by  those  who  had  dealt 
and  settled  with  him  by  them,  offered  his  books  in  evidenooL 
The  method  of  keeping  the  books  was  shown  to  be  as  follows  i 

*  See  Dewey  v.  Hotchkiss,  40  If,  F.  497. 
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the  entries  in  question  were  in  the  handwriting  of  plaintiff^ 
son,  his  book-keeper,  who  died  before  the  trial  The  work  done 
wus  enter<d  each  daj,  on  a  slate,  by  those  doing  it,  or  thotib 
under  whose  eye  it  was  done,  in  the  shop  and  the  foundry 
respectively ;  the  book-keeper  entered  these  charges  from  day 
to  day  in  the  books  and  effaced  them  from  the  slate. 

Plaintiff  testified  that  the  books  contained  his  account  witk 
defendant ;  that  he  belieyed  the  entries  to  be  correct ;  that  the 
items  in  question  were  correctly  and  fairly  entered  as  to  pricey 
hours  and  materials;  that  he  knew  the  details  when  the 
charges  were  made  but  could  not  remember  them  now  withotft 
the  books. 

It  appeared  also  that  the  prices  were  reasonable,  the  work 
and  materials  of  the  best  quality,  and  one  gun  was  delivered 
to  defendant,  with  which  he  expressed  his  entire  satisfaction, 
and  the  work  on  the  other  gun  was  continued  until  he  stopped 
it.  The  only  question  made  in  this  court  was  on  the  admissi- 
bility of  the  book& 

Sichard  M,  Harrington^  for  defendant,  appellant. 

Edwin  T.  Ricej  for  plaintiff,  respondent ; — Oited  Brewster  v. 
Doane,  2  Hilly  537 ;  Halliday  v.  Martinet,  20  Johns.  168 ;  Priit 
V.  Faircloogh,  3  Oampb.  305 ;  Pitman  v.  Maddox,  2  Salt.  690 ; 
Vosborgh  v.  Thayer,  12  Johns.  461. 

By  the  Coubt<— Pobteb,  J.— The  books  of  the  plaintiff 
were  properly  received  in  evidence.  It  was  proved  that  the 
enhries  were  made  in  the  usual  course  of  business,  and  that  the 
clerk  who  made  them  was  dead.  The  general  correctness  of 
the  books  was  shown  by  those  who  had  dealt  with  the  plain- 
tiff;  and  the  accuracy  of  the  charges  in  question  was  verified 
by  his  own  oath.  Part  of  the  property  had  been  delivered  to 
the  defendant,  and  the  entire  work  was  done  under  the  super- 
Tiaion  of  his  agent  No  ftirther  proof  was  necessary  to  justify 
the  introduction  of  the  books.  Merrill  v,  Ithaca  ft  Oswego  B. 
B.  Co^  16  Wend,  686,  694;  Brewster  v.  Doane,  2  Hilly  637. 

There  is  no  force  in  the  objection  that  the  witnesses  who 
proved  the  correctness  of  the  books  settled  their  accounts  by 
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tibe  ledger^  without  examination  of  the  cmginal  entries.  If  the 
charges  as  posted  and  paid  were  honesty  it  is  to  be  presumed 
that  they  were  correct  as  entered  in  the  day-books. 

It  appeared  that  the  items  of  the  plaintiff's  account  were 
noted,  in  the  first  instance,  on  slates  in  the  various  workrooms ; 
but  this  constitutes  no  objection,  as  they  were  transcribed  on 
the  books  from  day  to  day  in  the  usual  course  of  business. 
Sickles  V.  Mather,  20  Wend.  72 ;  Davison  v.  Powell,  16  How. 
Pr.  467. 

The  statute  authorizing  parties  to  testify  in  their  own  be- 
half has  not  deprived  them  of  the  right  to  introduce  their 
books  of  account  in  evidence.  Tomlinson  v.  Borst,  30  Barb.  42. 

The  judgment  should  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


SUDLOW  v.  KNOX. 

Jane,  1869. 

Au  order  paniBliin^  a  party  to  an  action  as  for  eontempt,  bj  iinpo0ing>  m 
fine  for  the  indemnity  of  the  adverse  party  injured  by  his  refoaal  to 
obey  the  order  of  the  court,  and  by  imprisonment  to  compel  obedleooe, 
is  appealable  to  this  court. 

Such  an  order  Is  not  a  proceeding  in  the  action,  within  the  meaning  of 
Bubd.  2  of  g  11  of  the  Code  of  Procedure, — which  allows  appeals  from 
"  an  order  affecting  a  substantial  right  made  in  an  action,  when  such 
order  in  effect  determihes  the  action,  and  preyents  a  judgment  from 
which  an  appeal  might  be  taken,"  &c., — but  is  a  final  order  affectinj^  a 
Bubetantial  right,  made  in  a  special  proceeding,"  witliin  the  meaning 
of  subd.  8.* 

Such  an  order  will  not  be  reversed  by  this  court  merely  because  it  does 
not  affirmatively  appear  from  the  appeal  papers  that  proof  of  the  mi»> 
conduct  was  made  by  affidavit,  and  due  notice  given. 

It  is  not  a  contempt  for  a  party,  required  to  produce  bis  books  before  a 
referee,  to  refuse  to  leave  the  books  with  the  referee,  if  the  order 
under  which  the  referee  acts  only  requires  tbe  production  of  the 
books. 


♦  See  Brlnkley  v.  Brinkley,  47  N,  T.  40. 
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Whether  it  is  competent  for  the  court  to  order  the  books  of  a  party  to 
be  left  with  the  referee  for  the  purpose  of  an  accounting, — query  f 

It  is  a  contempt  for  such  party  to  refuse  to  obey  the  referee's  order  that 
he  allow  a  witness,  while  testifying,  to  examine  the  booins,  to  enable 
the  adverse  party  to  question  him  thereon. 

In  proceedings  as  for  contempts  to  enforce  civil  remedies,  under  2  R.  8, 
534^538,— section  21  of  which  authorizes  j.he  court  to  impose  a  fine  to 
indemnify  a  party  for  actual  loss  and  injury,  and  to  sarisfy  his  costs 
and  expenses, — the  costs  and  expenses  must  be  ascertained  by  the 
rate  of  compensation  fixed  by  statute  for  the  services  performed. 

The  amount  of  the  fine  to  indemnify  for  the  other  loss  and  injury,  must 
be  fixed  upon  proof  of  the  damages  sustained,  according  to  the  rules 
of  law  which  would  apply  in  an  action  for  such  damages. 

The  court  cannot  for  either  purpose  summarily  fix  a  gross  sum  in  its 
discretion. 

Thomas  R  Sudlow,  receiver,  sued  George  and  James  Knox, 
in  the  supreme  court,  alleging  that  in  supplementary  proceed- 
ings upon  a  judgment  recovered  by  one  Ogden  against  Henry 
Knox  and  another,  plaintiff  had  been  appointed  receiver  of 
Henry  Knox's  property ;  that  Henry  Knox  had  been  a  part- 
ner in  the  firm  of  Qeorge  &  James  Knox,  and  had  an  interest 
in  the  property  of  that  finn,  which  the  present  action  was 
brought  to  reach  and  apply  to  the  satisfaction  of  that  judg- 
ments 

After  trial  the  court  ordered  that  it  be  referred  to  a  referee 
to  take  and  state  an  account  of  the  partnership  affairs; 
and  for  this  purpose  required  defendants  "  to  produce  before 
said  referee,  under  oath,  all  papers,  deeds  and  writings  in  their 
custody  respect! vely,  or  under  their  control,  relating  thereto; 
and  to  be  examined,  together  with  any  witnesses  produced  by 
any  of  said  parties  under  oath  or  upon  interrogatories,  as  said 
reteree  shall  direct,'*  Ac. 

The  referee  certified  to  the  court  these  facts :  The  attorney 
of  Oeorge  Knox  appeared  before  the  referee,  after  defendants 
were  ordered  to  produce  their  books,  and  produced  certain 
books  of  the  firm,  alleged  to  be  all  their  books ;  the  referee 
directed  the  attorney  to  leave  the  books  with  him,  he  not  then 
having  time  or  opportunity  to  examine  them;  but  the  attor- 
ney refused  to  do  so,  and  a  similar  refusal  was  made  by  George 
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Knox  on  subsequent  days,  when,  pursuant  to  adjoaniment, 
the  examination  was  continued. 

On  examination  of  the  books,  it  appeared  that  some  leaves 
had  been  removed. 

Ogden,  the  plaintiff  in  the  supplementary  proceedings,  was 
called  as  a  witness,  and  the  referee  directed  the  deiendaui^ 
George  Knox,  to  produce  the  ledger  for  him  to  examine,  that 
he  might  answer  questions  as  to  the  transactions  appearing 
there.  This,  the  defendant  refused  to  do,  resisting  the  demand 
by  force ;  but  he  offered  to  place  the  book  in  the  hands  of  the 
referee  for  his  own  examination,  but  not  for  that  of  the  wit- 
ness and  creditor.  Defendants  offered  to  produce  the  books 
from  time  to  time  before  the  referee,  as  he  might  direct,  or  to 
allow  him  to  examine  them  and  make  extracts  at  the  defend- 
ants' place  of  business,  but  absolutely  rtfused  to  leave  them 
with  him  in  his  office. 

The  referee  certified  that  it  was  impossible  for  him  to  make 
any  intelligible  examination  of  the  books  during  an  ordinary 
hearing,  or  without  a  book-keeper's  aid,  and  without  their 
being  left  with  him  at  his  leisure. 

An  attachment  having  been  issued  against  QeoTge  Knox, 
interrogatories  were  filed  and  answered,  and  thereafter  the 
supreme  court,  at  special  term,  made  an  order  reciting  the  issae 
of  the  attachment  for  contempt  for  not  producing  the  lK>ok8^ 
papers  and  documents  of  the  firm  of  Q.  &  S.  Knox  &  Go.  be- 
fore the  referee,  as  required  by  order  of  court,  and  not  leaving 
the  books,  papers  and  documents  with  said  referee,  pursuant 
to  such  order,  and  for  not  allowing  the  same  to  be  examined 
by  said  referee,  and  by  a  witness  sworn  by  him  for  that  pur- 
pose, and  resisting  such  examination  by  force,  and  for  re- 
moving the  same  from  the  office  of  said  referee  contrary  to 
and  in  defiance  of  the  decisions  of  the  referee,  and  for  pro- 
ducing only  portions  of  the  books,  and  those  in  a  mutilated 
condition;  and  reciting  the  filing  of  answers  to  the  interroga- 
tories; and  thereupon  adjudging  George  Knox  guilty  of  the 
contempt  and  misconduct  charged,  and  that  it  prejudiced  the 
plaintiff  ^s  rights,  and  imposing  a  fine  of  two  hundred  dollars 
for  the  misconduct,  and  one  thousand  dollars  to  be  paid  to 
plaintiff  for  the  costs  and  expenses  of  the  proceedings  for  luch 
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misconduct,  and  ordering  defendant  to  be  committed  until  he 
produce  such  books>  &C.9  and  leave  them  with  the  referee. 

On  defendants'  appeal  to  the  general  term,  the  amount  of  the 
fine  for  expenses  was  reduced  from  one  thousand  dollars  to 
two  hundred  and  fifty  dollars,  and  the  order  in  other  respects 
affirmed. 

Defendants  appealed. 

The  proceedings  were  entitled  in  the  action  of  Sudlow^ 
against  Knox. 

The  papers  on  appeal  contained  an  order  of  court  made 
January  IB,  1866,  reciting  the  "  reading  and  filing  affidavit 
and  report  of  referee,  and  notice  of  motion,*'  but  without  in- 
dicating their  contents,  and  ordering  the  defendant  George 
Knox  to  produce  before  the  referee,  to  be  used  and  examined 
on  the  accounting,  and  from  time  to  time  as  the  referee  might 
require,  all  the  books,  &c.,  referred  to  in  the  order  of  reference; 
and  that  in  case  he  should  fail  to  produce  them  that  an  attach- 
ment issue ;  together  with  pi*oof  of  personal  service  thereof  on 
Knox 

Also,  a  certificate  of  the  referee,  dated  March  10,  the  con- 
tents of  which  are  above  stated. 

Also,  notice  of  motion,  founded  thereon  and  on  the  other 
papers,  that  an  attachment  issue. 

Also,  an  order  made  on  such  motion  March  24, 1866,  re- 
citing that  it  had  appeared  to  the  court  that  Knox  was  in 
contempt,  &c.  (but  not  indicating  what  evidence  was  pro- 
duced), and  that  a  writ  of  attachment  had  been  issued,  and 
that  Knox  was  now  personally  before  the  court  on  such  at- 
tachment,— and  ordering  interrogatories  to  be  filed  and 
answered. 

Also,  the  interrogatories  and  answers  filed. 
Also,  an  order  of  court,  dated  April  9, 1866,  reciting  the  is- 
sne  of  the  attachment,  its  return,  and  the  personal  appearance 
of  Knox,  and  filing  of  interrogatories  and  answers,  and  de- 
claring that  upon  the  testimony  and  answers  of  Knox,  it  ap- 
peai'ed  he  had  committed  the  coutemp  , — and  adjudging  him 
goiltj  and  imposing  the  punishment  above  stated. 

These  constituted  all  the  papers  presented  on  the  appeal, 
oontaining  any  proof  of  the  fiicts  or  notice  of  the  proceedings. 
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George  W.  StevenSy  for  defendant,  appellant 
JET.  F.  Batchy  for  plaintiflF,  respondent 

By  the  Couet. — Grovee,  J. — The  counsel  for  the  respond- 
ent insists  that  the  order  is  not  appealable  to  this  courts  and 
that  the  appeal  should  for  this  reason  be  dismissed. 

If  the  proceedings  are  to  be  regarded  as  taken  in  the  action 
of  Sudlow  V.  Knox,  the  counsel  is  right  in  the  position.  The 
order  would  thea  belong  to  the  class  speciGed  in  Code  of  Pro- 
cedure, section  11,  subdivision  2,  and  clearly  not  be  appaalable, 
as  it  does  not  determine  that  action,  or  prevent  a  judgment 
from  which  an  appeal  might  be  taken.  If  the  order  is  one  not 
made  in  the  action,  but  in  a  special  proceeding  instituted  to 
redress  an  iniury  sustained  by  the  plaintiff,  caused  by  the  vio- 
lation of  the  order  made  in  the  action,  requiring  the  appellant 
to  produce  his  books,  &c.,  before  the  referee,  it  comes  within 
subdivision  3,  and  is  appealable  to  this  court,  as  a  final  order 
made  in  a  special  proceeding  affecting  a  substantial  right 

I  tl)ink  the  order  belongs  to  the  latter  class.  It  in  no  vray 
involves  the  merits,  or  affects  the  judgment  to  be  rendered  in 
the  action.  It  could  not,  therefore,  be  reviewed  upon  an  ap- 
peal from  the  judgment  to  be  rendered  therein.  §  11,  subd.  1« 
Unless  regarded  as  made  in  a  special  proceeding,  it  is  in  no 
way  reviewable  by  this  court  This  is  not  conclusive,  for  the 
statute  does  not  make  all  final  orders  made  by  the  supreme 
court  appealable  to  this  courts  It  is  necessary  to  examme  the 
nature  of  the  proceedings  resulting  in  the  order  appealed 
from. 

These  were  instituted  and  conducted  under  the  provisions  of 
statute  entitled  of  proceedings  as  for  contempt,  to  enforce  civil 
remedies  and  to  protect  the  rights  of  parties  in  civil  actions. 
2  B.  S.  534,  §  1,  specifies  the  cases  in  which  the  power 
given  may  be  exercised  by  the  court  An  examination  of  these 
will  show  that  the  larger  portion,  if  not  all,  can  in  no  scnae  be 
regarded  as  proceedings  in  the  action.  Many  are  cases  iu 
which  those  proceeded  against  are  not  parties  to  the  action. 

Another  class  may  be  taken  after  the  action  is  terminated, 
either  by  settlement  or  final  judgment,  and  in  none  of  the 


COUnT   OP  APPEALS.  331 

Sudlow  V.  Knox. 

cases  can  the  proceediDgs  hare  any  effect  in  the  action  or  upon 
the  judgment,  other  than  a  tendency  to  protect  the  parly  from 
injury  from  the  future  misconduct  of  the  person  proceeded 
against.  By  section  2  it  is  provided  that  if  the  misconduct 
occurs  in  the  presence  of  the  court,  it  may  be  punished  sum- 
marily, as  prescribed  in  the  act  Section  3,  and  subsequent 
sections,  provide  for  the  proceedings  to  be  taken  in  cases  where 
the  misconduct  charged  doos  not  occur  in  the  presence  of  the 
court  None  of  thes^  proceedings,  whether  against  parties  or 
others,  in  any  way  affect  the  action  or  judgment 

The  precedents  prior  to  the  Code  show  that  the  proceedings 
subsequent  to  the  attachment  were  not  entitled  in  the  action, 
but  were  entitled, — "  The  People*'  against  the  person  charged. 

Section  21  provides  that  in  case  the  fine  imposed  for  the  in- 
demnity of  the  party  injured  shall  be  paid  to  and  accepted  by 
him,  it  shall  constitute  a  bar  to  any  action  brought  to  re- 
cover damages  for  such  injury  or  loss.  This  shows  clearly  that 
the  legislature  did  not  rgard  the  proceedings  as  had  in  the 
action,  because,  if  so  regarded,  the  imposition  of  the  fine  would 
itself  constitute  a  bar  to  any  other  proceeding  to  obtain  saiis- 
faetion  for  the  injury,  and  the  institution  and  pendency  of  the 
proceedings  would  abate  any  other  proceedings  commenced  for 
the  same  cause. 

It  follows  that  the  order  is  appealable. 

The  counsel  for  the  appellant  insists  that  the  order  is  erro- 
neous, for  the  reason  that  the  misconduct  alleged  was  not 
proved  by  affidavit,  as  required,  and  that  the  requisite  notice 
was  not  served. 

The  answer  to  this  is,  that  it  does  not  appear  from  the  case 
that  such  proof  was  not  given  and  notice  served.  From  (he 
case,  I  am  unable  to  discover  any  such  failure  to  complj  ^'ith 
the  stature  as  to  show  that  the  court  had  not  jurisdiction,  or 
as  to  deprive  the  appellant  of  a  free  opportunity  to  answer 
the  cliarge,  and  interpose  his  defense,  if  any  he  had,  thereto. 

This  brings  us  to  the  merits. 

The  order,  in  specifying  the  misconduct  of  which  the  ac- 
cused was  convicted,  recites,  among  other  things,  that  he  re- 
fused to  leave  his  books  with  the  referee.  This  he  was  not  re- 
quired to  do  by  the  previous  order,  and  his  refusal  was,  there- 
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fore,  no  contempt    Whether  an  order  requiring  him  to  leare 
ihem  wonld  bo  valid,  it  is  not  now  necessary  to  determine. 

The  order  farther  recites  that  he  produced  the  books  in  a 
mutilated  condition.  The  uncontradicted  testimony  of  tihe 
accused  exonerated  him  from  this  portion  of  the  charge,  and 
for  aught  I  can  see,  he  was  entitled  to  an  acquittal  thereon. 

But  the  order  farther  recites  that  the  accused  refused  to 
obey  the  order  of  the  referee,  requiring  him  to  permit  a  witness^ 
while  giving  his  testmiony,  to  examine  the  books,  to  enable  the 
opposite  party  to  examine  such  witness  in  relation  thcreta 
The  evidence  proved  this  portion  of  the  charge.  This  con- 
stitnted  misconduct  and  a  contempt  within  the  meaning  of 
the  statute.  The  accused  was,  therefore,  properly  oonvicted  of 
this  part  of  the  charge. 

The  order  of  the  special  term  requires  the  accused  to  pay  to 
the  respondent  his  costs  and  expenses  of  the  proceedings 
against  the  accused,  and  fixes  the  amount  of  such  costs  and 
exvtenses  at  the  sum  of  one  thousand  dollars.  This  was  modi- 
fied by  the  general  term,  by  reducing  tlie  amount  to  be  paid  to 
the  respondent  for  his  costs  and  ezp^ises,  to  two  hundred  and 
fifty  dollars. 

This  provision  of  the  order  is  based  upon  section  2  of  the 
statute.  That  section  provides  that  if  an  actual  loss  or  iuym 
shall  have  been  produced  to  any  party  by  the  miscondnct 
alleged,  a  fine  shall  be  imposed  sufficient  to  indemniiy  such 
party,  and  to  satisfy  his  costs  and  expenses,  which  shall  be 
paid  over  to  him  upon  the  order  of  the  court  The  question 
is,  whether  the  amount  of  the  costs  and  expenses  is  to  be  as- 
certained by  the  rates  of  compensation  prescribed  by  statute 
for  the  servicer  performed,  or  whether  the  court  is  summarily 
to  fix  the  amount  in  its  discretion. 

The  present  case  shows  that  this  is  a  very  important  ques- 
tion. The  judge  at  special  term,  acting  upon  the  latter  priu* 
ciple,  fixed  the  amount  at  one  thousand  dollars ;  while  the 
judges  at  general  term,  acting  upm  the  same  principle,  were 
of  opinion  that  twenty-five  per  cent,  of  that  amount  was  an 
adequate  compensation.  This  wide  difference  between  learned 
judges  shows  that  their  discretion,  exercised  in  the  absence  of 
auy  testimony  or  fixed  rule,  is  not  infallible,  and  that  it  is  not 
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quite  safe  to  invest  tbem  with  an  unlimited  power  to  transfer  the 
money  of  one  to  anoihcr  in  such  amounts  as  they  deem  proper. 

Nevertheless,  if  this  power  has  been  clearly  given  by  statute, 
it  must  be  upheld,  as  there  is  no  constitutional  restriction 
upon  the  power  of  the  legisIaLure  to  provide  for  the  punish- 
ment of  contempts  in  this  way.  But  such  an  intention  ought 
not  to  be  impu;.ed  to  the  legislature,  unless  plainly  expressed 
in  the  statute.  No  such  language  is  found  in  section  21.  Nor 
can  any  such  design  be  fairly  deduced  therefrom.  *  The  costs 
and  expenses  specified  therein  were  the  costs  and  expenaes 
allowed  by  the  fee  bill  for  the  services  performed.  This  con- 
struction was  uniformly  adopted  in  respect  to  all  statutes 
giving  coste  to  a  party,  prior  to  the  Code.  This  construction 
was  put  ui)on  the  stetutein  question  in  People  v.  Nevins,  1  Hittf 
154,  and  by  the  chancellor  in  Albany  City  Bank  v.  Schemerhom, 
9  Paigej  372»  There  was  no  intimation  in  these  cases  of  any 
power  in  the  court  to  award  any  discretionary  sum  for  costs  and 
expenses,  or  any  sum  except  what  was  provided  in  the  fee  bilL 

It  follows  that  there  is  no  power  conferred  upon  the  court 
by  this  section  to  make  discretionary  allowances  for  costs  and 
expenses  in  these  proceedings.  If  such  power  exists,  it  must 
be  found  in  some  other  statute.  The  learned  counsel  for  the 
respondent  has  not  cited  any  such  statute,  nor  have  I  been 
able  to  find  any.  It  follows  that  the  special  term  erred  in  de- 
termining the  amount  to  be  paid  to  the  respondent  for  his 
costB  and  expenses  of  the  proceedings,  without  any  refei-ence  to 
the  statute  fixing  the  compensation  for  the  services  performed, 
and  that  this  error  was  not  remedied  by  the  general  term,  for, 
although  the  amount  was  largely  reduced  by  the  latter,  yet,  in 
arriving  at  it,  the  general  term  proceeded  upon  the  same  prin* 
ciple  as  the  special  term,  determining  the  amount  in  the  ex- 
ercise of  discretion,  without  any  reference  to  any  amount  pre- 
scribed by  statute  for  the  8ervic33  rendered. 

I  shall  not  examine  or  determine  whether  the  compensation 
18  to  be  governed  by  the  allowances  provided  by  the  Revised 
Statutes  or  the  Code,  as  that  question  was  not  considered  by 
the  supreme  court,  nor  discussed  by  counsel  in  this  court 
However  this  may  be,  no  allowance  can  be  made  for  costs  and 
expenses,  except  such  as  the  statute  authorizes. 
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The  order  does  not  expressly  state  that  the  fine  imposed 
upon  the  appellant^  in  addition  to  that  for  costs  and  expenses, 
was  to  be  paid  to  the  respondent  in  satisfaction  for  the  injuiy 
sustained  by  him  from  the  misconduct  of  the  appellant    That 
it  was  designed  for  that  purpose,  and,  if  sustained,  will  be  so 
disposed  of,  I  think  apparent  from  the  papers.    Assuming  this 
to  be  the  &ct,  the  special  term  erred  in  arriving  at  the  amount 
This  was  fixed  by  the  judge,  without  any  proof  whateyer  tend- 
ing to  show  the  amount  of  damages  sustained*    The  judge 
adopted  and  fixed  such  amount  as  he  deemed  proper,  in  like 
manner  as  in  the  imposition  of  a  fine  upon  conriction  for  an 
ofiense,  where  the  punishment  prescribed  by  statute  is  a  fine, 
the  amount  of  which  is  to  be  fixed  by  the  judge  withm  the 
limits  prescribed  by  statute.     In  this  class  of  cases  the  discre- 
tion of  the  judge,  in  view  of  the  circumstances,  fixes  the 
amount  of  the  fine.    Not  so  in  proceedings  under  the  statute 
in  question.    In  the  latter,  the  accused  is  to  be  fined  such  a 
sum  as  will  compensate  for  the  damages  sustained  by  the 
party  from  the  misconduct     These  damages  must  be  ascer- 
tained by  the  like  evidence,  to  which  are  to  be  applied  the 
same  rules  of  law,  as  upon  the  trial  of  an  action  brought  for 
the  injury.     The  amount  is  no  more  discretionary  in  proceed- 
ings under  the  statute  as  for  contempt,  to  procure  redress, 
than  in  an  action  brought  for  that  purpose. 

The  order  appealed  from  must  be  reversed,  and  the  proceed- 
ings remitted  to  the  supreme  court  for  further  proceedings  in 
that  court 

A  majority  of  the  judges  concurred  in  holding  the  order  ap- 
pealable; and  in  reversal  on  the  above  grounds. 

All  concurred  in  the  opinion  that  the  witness  was  in  con- 
tempt for  not  producing  the  books. 

All  concurred  in  the  opinion  that  he  was  not  in  contempt 
for  not  leaving  the  books  with  the  referee,  except  Loir,  J., 
who  expressed  no  opinion  on  that  point 

Oi-dcr  reversed,  wi^h  rests,  and  proceedings  remitted  in 
couFormity  with  the  opinion. 
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SUPEEVISOES  OP  ONONDAGA  COUNTY  v.  MORGAN. 

September,  18G5. 

Under  L.  1843, 149,  c.  135,  §  82,  the  committee  of  an  insane  convict,  pro- 
vided they  have  received  safflcient  funds,  may  be  compelled  to  bear 
the  expenses  of  his  maintenance,  clothing,  &c.,  while  in  the  State 
lanatic  asylam. 

An  action  to  recover  back  such  expenses  may  be  maintained  against  the 
committee,  by  the  coanty  from  which  he  was  sent,  and  which  has  ad- 
vanced the  money  for  his  support. 

A  person  convicted  of  murder,  before  sentence  was  passed,  was  found  to 
be  insane,  discharged  from  imprisonment,  and  sent  to  the  State  lunatic 
msylnm ;  his  expenses  there  were  paid  by  the  treasurer  of  the  county 
from  which  he  was  sent.  Held,  that  the  supervisors  of  the  county 
could  recover  from  the  committee  of  the  criminal's  estate  the  amount  so 
advanced,  it  being  proved  that  such  committee  held  property  of  the 
criminal  more  than  sufficient  for  the  purpose. 

The  plaintiff^  saed  Leroy  Morgan  and  others,  committee  of 
Alfred  Tyler,  a  lunatic,  in  the  snpreme  court,  for  money  paid 
by  the  treasurer  of  the  county  for  the  clothing  and  main- 
tenance of  the  lunatic  while  an  inmate  of  the  State  lunatic 
asylum. 

The  complaint  alleged  that  Tyler  was  tried  and  convicted  at 
tbe  oyer  and  terminer,  in  1855,  of  murder.  In  May,  while  yet 
in  prison  and  before  sentence,  the  county  judge,  pursuant  to 
the  State  lunatic  asylum  act,  examined  his  mental  condition 
and  haying  ascertained  him  to  be  insane,  ordered  him  dis- 
charged from  imprisonment  and  to  be  put  in  the  State  asylum 
at  IJtica  until  restored  to  his  right  mind,  on  which  event  the 
saperiuteudent  of  the  asylum  was  to  inform  the  judge,  county 
clerk  and  district  attorney,  so  that  he  might  be  remanded. 

That  Tyler  was  accordingly  confined  in  the  asylum,  and  the 
county  treasurer  had  paid  the  asylum  treasurer  the  expenses 
plaintiff  now  sought  to  recover.  It  was  also  alleged  that  de- 
fendants had  been  du^y  appointed  committee  of  Tylei'^s  estate, 
and  as  such  had  property  more  than  sufBcient  to  reimburse  the 
county;  also,  that  tiie  court  had  given  leave  to  sue. 
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Defendants  demnrred,  and  relied  upon  the  general  proyisions 
of  law  by  which  ex^iense  of  maintaining  prisoners  in  jail  for 
criminal  offenses^  whether  before  or  after  conviction,  is  acountj 
charge. 

Flaintifb  insisted  that  Tyler  when  in  the  asylnm  was  no 
longer  '4n  prison''  within  the  law,  but  that  his  estate  was 
liable  for  his  snpport,  npon  a  fair  oonstmction  of  the  State 
asylum  act  The  provisions  of  the  statutes  are  fally  stated  in 
the  opinions. 

The  supreme  court  at  general  term  held  that  the  right  of  the 
plaintiff  to  recover  was  to  be  decided  entirely  npon  the  con- 
struction of  the  act  {L.  1842,  c.  135)  under  which  the  lunatic 
was  sent  to  the  asylnm,  and  that  no  aid  could  be  derived  by 
reference  to  other  acts  since.  There  were  no  other  acts  in  pari 
maleriay  because  the  act  creating  the  State  lunatic  asylum  was 
designed  to  create  a  system  complete  in  itself.  That  the  in- 
tent of  the  legislature,  as  shown  by  sections  31, 32  and  36  of  that 
act  (the  whole  of  the  last  clause  of  section  31,  with  its  qualifi- 
cations and  modifications,  being  by  reference  incorporated  into 
sections  32  and  33)  was  that  the  support  of  a  patient  at  the 
State  lunatic  asylum  should  be  charged,  1,  upon  the  estate  of 
the  patient ;  2,  upon  his  relatives  who  who  would  be  liable  for 
his  support  under  other  circumstances ;  3,  upon  the  town  or 
county  that  would  otherwise  be  liable.  That^  therefore,  the  action 
was  well  brought 

Defendants  appealed. 

I 

Morgan  dt  Middkton,  for  defendants,  appellants. 

N.  B.  Smith,  for  plaintiffs,  respondenta 

Denio,  Gh.  J.  [After  stating  the  pleadings  above.] — ^The 
defendant's  counsel  relies,  in  support  of  the  demurrer,  u]m>d 
the  general  provisions  of  law  by  which  the  expense  of  main- 
taining prisoners  in  jail  for  criminal  offenses,  whether  befoie 
trial  or  after  conviction,  is  a  charge  upon  the  county.  The 
plain  tiflb,  on  the  other  hand,  insist  that  Tyler  after  his  removal 
to  the  asylum  was  no  longer  in  prison  within  the  meaning  of 
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these  prorisionSy  but  that  his  estate,  in  the  hands  of  his  com- 
mittee, is  liable  for  his  support,  according  to  the  effect  and  fair 
meaning  of  the  statute  to  organize  the  State  asylum. 

"Action  31  of  the  act  (Z.  1842,  c.  135)  declares  that  persons  who 

have  escaped  indictment  or  been  acquitted  of  criminal  charges  on 

trial,  on  the  ground  of  insanity,  shall,  after  careful  inqury  by 

the  court  and  the  ascertainment  of  the  fact,  be  ordered  into 

safe  custody  and  be  sent  to  the  asylum.    It  further  provides 

that  the  county  from  which  such  a  person  is  sent  shall  defray 

all  his  expenses  while  there,  and  of  sending  him  back,  if  re- 

tamed,  and  concludes  as  follows :  **  But  the  county  may  recover 

the  amount  so  paid  from  his  own  estate,  if  he  have  any,  or 

from  any  relative,  town,  city  or  county  that  would  have  been 

bound  to  provide  for  and  maintain  him  elsewhere."    The  next 

section  (section  32)  declares  that  if  any  person  in  confinement 

under  certain  circumstances  mentioned,  including  those''  under 

a  criminal  charge  ...  or  under  any  other  than  civil  process," 

8ball  appear  to  be  insane,  the  first  judge  of  the  county  shall 

institute  a  •careful  investigation,  aided  by  the  testimony  of 

physicians  and  others;  and  that  if,  after  an  invitation  to  the 

district  attorney,  and  by  a  jury  if  thought  necessary,  he  be 

sasisfactorily  proved  to  be  insane,  the  judge  is  to  discbarge  him 

from  imprisonment ''and  order  his  safe  custody  and  removal 

to  the  asylum,  where  he  shall  remain  until  restored  to  his 

right  mind;"  when,  if  the  judge  has  so  directed,  information 

is  to  be  given  by  the  superintendent  to  the  judge,  the  county 

clerk  and  the  district  attorney,  so  that  he  may  be  remanded  to 

prison,  and  criminal  proceedings  may  be  resumed  or  he  be 

discharged. 

The  section  concludes  as  follows :  "  The  provisions  of  the  last 
preceding  section  requiring  the  county  to  defray  the  expenses 
af  81  patient  sent  to  the  asylum,  shall  be  equally  applicable  to 
similar  expenses  arising  under  this  section  and  the  one  next 
following."  Section  33,  which  is  next  in  order,  contains  a 
similar  provision  as  to  persons  imprisoned  on  civil  process, 
attachment,  or  for  non-payment  of  militia  fine,  and  who  shall 
become  insane.  A  similar  inquiry  is  to  be  made,  and  if  in- 
sanity is  fonnd,  the  person  is  to  be  discharged  from  imprison- 
ment and  ordered  into  safe  custody  and  sent  to  the  asylum ; 
IV.— 22 
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"  nevertheless,"  it  is  added,  "  the  creditor  may  renew  liis  pro- 
cess, and  arrest  again  his  debtor  when  of  sound  mind." 

It  is  conceded  that  the  estate  of  the  insane  person  is  liable 
for  his  maintenance  at  the  asylum  in  cases  within  section  31 
such  being  the  express  language  of  the  law ;  but  it  is  aligned 
that  the  worls  of  reference  in  section  32,  which  embrace  the 
case  of  Tyler,  only  incorporate  the  portion  of  the  provisions 
which  chaise  the  county  with  the  expenses,  and  not  the  part 
providing  for  a  reimbursement  from  the  estate,  &c.,  of  the 
person  supported.     The  language  is  not  perfectly  explicit,  and 
a  verbal  interpretation  may  support  the  defendant's  position. 
But  I  am  of  the  opinion  that  the  intention  was  to  incorporate 
the  whole  of  the  provisions  respecting  the  expenses  at  the 
asylum  contained  in  section  31  into  section  32,  as  well  that  one 
which   furnishes   the  indemnity,  as  that  which   charges  the 
county.    The  word  provisions  is  put  in  a  plural  form,  though 
the  language  imposing  the  charge  in  the  first  instance  on  the 
county  is  a  single  provision.    In  a  general  way  it  may  be  said 
that  "the  provisions  of  the  last  preceding  section,  requiring 
the  county  to  defray  the  expenses  of  a  patient  sent  to  the 
asylum,*'  are  those  which  require  the  county  to  advance  the 
amount  in  the  first  instance,  and  to  be  indenmified  for  the 
advance  out  of  the  estate  of  the  patient,  if  he  have  any,  and 
from  the  other  sources  indicated  if  he  have  none.     The  cir- 
cumstance that  the  cases  embraced  in  section  33  are  placed  in 
the  same  category  with  those  in  section  32,  adds  force  to  this 
construction.    These  are  cases  of  imprisonment  in  civil  suitsi 
where  the  public  were  never  bound  to  support  the  person  im- 
prisoned, even  when  in  jail.    It  would  be  strange  if  he  should 
be  required  to  be  maintained  at  the  public  expense  in  an  asylum 
when  he  happened  to  become  insane,  though  he  had  property 
to  maintain  himself. 

This  construction  is  farther  supported  by  section  3G,  which 
is  a  general  provision,  embracing  the  expenses  of  every  insane 
person  supported  in  the  asylum,  without  regard  to  the  manuer 
in  which  he  was  sent  there,  declaring  t^iat  sucli  person  shall  be 
personally  liable  for  these  expenses.  In  terms  it  completely 
covers  the  case  of  Tyler.  If  it  can  be  taken  out  of  that  pro- 
vision, it  must  be  on  the  ground  that  there  is  something  in  the 
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fact  that  he  had  been  an  offender  against  the  laws  before  he 
became  insane,  which  should  exempt  his  projierty  from  the 
burden  of  his  support.  But  surely  we  cannot  impute  any  such 
policy  to  the  legislature. 

The  case  of  People  v.  Supervisors  of  Genesee,  7  Hill,  171, 
has  no  application  to  this  case.  That  was  an  attempt  to  charge 
a  town  in  Genesee  county  with  money  paid  by  that  county  for 
the  support  of  a  person  sent  to  the  asylum;  but  as  that  person 
was  not  a  pauper  but  a  person  in  indigent  circumstances  only, 
it  was  held  that  the  town  was  not  liable  for  her  support  under 
any  other  circamstances,  and  as  the  act  relating  to  the  asylum  did 
not  give  the  county  a  remedy  against  the  town  in  such  cases,  the 
proceeding  by  the  county  to  charge  the  town  was  not  sustained. 

I  am  in  favor  of  afSrming  the  judgment. 

PoTTEB,  J. — ^In  1842  an  ac    of  the  legislature  was  passed 
entitled ''An  act  to  organize  the  State  lunatic  asylum,  and 
more  effectually  to  provide  for  the  care,  maintenance  and  re- 
covery of  the  insane.^'    L.  1842,  c.  135.    This  act,  containing 
fifty-one  sections,  provided  a  general  system  in  regard  to  all 
the  insane  to  be  cared  and  provided  for  at  the  State  institution 
At  the  time  of  the  passage  of  this  act,  there  was  in  force,  by 
virtue  of  title  three,  chapter  twenty,  part  one  of  the  Eevised 
Statutes  (1  R  S.  G34),  an  act  entitled  "  Of  the  safe  keeping 
and  care  of  lunatics,^'  containing  certain  other  provisions  in 
regard  to  that  class  of  persons.    There  was  also  in  force  at  the 
same  time,  by  virtue  of  article  ten,  title  two,  chapter  five,  part 
two  of  the  Revised  Statutes  (2  R.  8.  62),  an  act  entitled,  "  Of 
the  custody  and  disposition  of  the  estates  of  idiots,  lunatics, 
persons  of  unsound  mind  and  drunkards,^'  containing  certain 
other  provisions  in  regard  to  the  same  class  of  persons.    These 
three  statutes  above  referred  to  contain  substantially  all  the 
statute  provisions  on  the  subject  of  lunatics,  and  all  that  are 
necessary  to  refer  to  in  the  examination  of  this  case,  except 
that  such  prior  statutes  also  refer  to  the  statutes  in  relation  to 
the  support  of  the  poor,  for  the  remedies  and  manner  of  en- 
forcing their  provisions,  and  to  which  last  mentioned  statutes, 
therefore,  it  may  also  be  necessary  to  refer  in  this  review. 
He  act  of  1842,  in  some  of  its  sections,  plainly  refers  to  such 


340  NEW  YOKK 


Saperviaon  of  Ooondaga  County  v.  MorguL 


existmg  laws;  thdj  are  all,  therefore^  to  be  regarded  as  being 
'*  in  jioft  material*  In  this  respect  I  difGer  fix>m  the  opinion 
of  the  Supreme  Court. 

[The  learned  jndge  here  recapitnlated  the  allegations  of  the 
complaint  and  continued:]  The  question  of  liabilitj  at  law  is 
the  only  one  in  ihe  case.  If  the  liabilitj  exists  it  is  doubtless 
created  by  statute.  To  determine  this  question  fieveral  sec- 
tions of  the  statute  of  1842,  upon  which  this  liability  depends, 
must  be  read  in  connection  with  each  other,  and  with  other 
statutes  to  which  they  refer. 

Section  31  of  the  act  of  1842  provides   for  the  case   of 
lunatics  who  have  escaped  or  been  acquitted  of  a  criminal 
charge  on  the  ground  of  insanity.    The  court  certify  such 
cases  to  the  asylum,  and  the  county  from  which  he  is  sent  is 
made  chargeable  with  the  expense,  to  which  there  is  a  prori- 
sion  added,  that  *'  the  county  may  recover  the  amount  so  paid 
from  his  own  estate,  if  he  have  any,  or  from  any  rekUivCy  town^ 
city,  or  county  that  weuld  have  been  bound  to  provide  far  and 
fnaintain  him  elsewhereJ\    The  reference  here  to  the  relative 
town,  city  or  county  that  would  hare  been  bound  to  provide 
for  and  maintain  him,  it  is  clear,  is  a  reference  to  the  provisions 
of  the  Eevised  Statutes,,  to  wliich  we  have  above  referred,  in 
relation  to  the  safe  keeping  and  care  of  lunatics  (1  H.  S*  G34 
[marg.  p.]  §  2),  which  is  as  follows: 

'^  Section  2.  If  such  person  is  not  possessed  of  sufficient  prop- 
erty to  maintain  himself,  it  shall  be  the  duty  of  the  father 
and  mother,  and  the  children  of  such  person,  being  of  sufficient 
ability,  to  provide  a  suitable  place  for  his  confinement,  and  to 
confine  him  in  such  manner  as  shall  be  approved  by  the  over- 
seers of  the  poor  of  the  city  or  town/'  It  is  very  clear  that 
this  section  of  the  Revised  Statutes  is  not  applicable  to  this 
case,  for  it  refers  only  to  cases  of  lunatics  who  have  not  suffi- 
cient property  to  support  them.  By  strong  implication,  how- 
over,  we  may  suppose  that  those  who  have  sufficient  property 
are  to  have  it  applied  to  their  support. 

"  Section  3.  The  overseers  of  the  poor  shall  have  the  same 
remedies  to  compel  such  relatives  to  confine  and  maintain 
such  lunatic  or  mad  person,  and  to  collect  the  costs  and 
charges  of  his  confinement,  as  arc  given  by  law  iu   the  case 
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of  poor  and  impotent  persons  becoming  chargeable  to  any 
town/' 

Bv  reference  to  the  statute  for  the  relief  and  support  of 
indigent  persons  (1  if.  8.  615,  marg  p.)  the  remedy  in  such 
cases  is  found ;  which  is  too  familiar  to  be  repeated. 

Section  32  of  the  act  of  1842  is  applicable  to  this  case,  which 
is  that  of  a  lunatic  in  confinement  (not  acquitted),  and  under 
indictment  In  this  last  case  the  county  judge  certifies  to  his 
insanity,  upon  investigation  by  physicians,  &c.,  according  to 
the  proTisions  of  the  statute,  and  directs  his  removal  to  the 
said  asylum  to  be  kept  as  by  the  provisions  in  section  31.  The 
last  clause  of  this  section,  and  which  is  the  clause  upon  which 
the  defense  is  based,  is  in  the  following  words :  **  The  provi- 
sions of  the  last  preceding  section  [31],  requiring  the  county 
to  defray  the  expenses  of  a  patient  sent  to  the  asylum,  shall  be 
equally  applicable  to  similar  expenses  arising  under  this 
sectioo  and  the  one  next  following.''  Kow,  it  is  claimed  by 
the  defendants,  that,  though  section  32  made  the  county  of 
Onondaga  liable  for  the  support  and  maintenance  of  this 
lunatic,  it  did  not,  as  did  section  31,  give  the  county  a  remedy 
over  against  the  estate  of  the  lunatic.  And  that  this  express 
grant  of  a  remedy  in  the  one  case,  and  the  omission  to  grant 
it  in  the  other,  is  evidence  of  intent  in  the  former,  and  demands 
the  construction,  that  it  was  not  so  intended  by  the  latter  sec- 
tion. Although  no  reason  can  be  seen  for  making  a  distinction, 
still,  if  the  enactment  in  the  statute  of  1842  referred  to  no 
other,  and  ended  with  section  32,  I  should  be  inclined  to  hold 
to  the  correctness  of  defendants'  construction.  But  there  are 
other  and  further  provisions  in  this  statute  io  be  considered, 
which  have  an  important  bearing  upon  the  intent  of  the  legis- 
lature by  this  enactment 

Section  35  makes  provision  for  the  regulation  of  the  price  to 
be  paid  for  keeping  poor  or  indigent  patients  to  be  sent  to  the 
asylum,  which  is  not  a  general  provision,  but  applies  only  to 
the  indigent 

Section  36  provides  that  "  Every  insane  person  supported  in 
ihe  asylum,  shall  be  personally  liable  for  his  maintenance 
therein,  and  for  all  necessary  expenses  incurred  by  the  insti- 
tution in  bis  behalf.    And  the  committeej  relative,  town,  city 
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or  county  that  would  have  been  bonnd  by  law  to  proTide  for 
and  sapport  him  if  he  had  not  been  sent  to  the  asylum,  shall 
be  liable  to  pay  the  expenses  of  his  clothing  and  mainteDance 
in  the  asylum,  and  actual  necessary  expenses  to  and  from  the 
same."    This  section,  so  far  as  it  applies  to  the  persons  to  be 
made  liable,  is  general,  and  is  important  in  its  effect  in  giving 
construction  to  the  others.    First,  it  plainly  makes  the  lunatic 
personally  liable,  so  that  his  estate  could  be  reached,  whether 
or  not  a  committee  had  then  been  appointed;  second,  it  pro- 
yides,  in  case  of  the  appointment  of  a  committee,  that  they  be 
made  liable  to  the  extent  of  his  estate  for  his  support,  jast  as 
they  would  have  been  if  he  had  not  been  sent  there ;  imd, 
third,  it  provides,  in  the  absence  of  his  having  property,  or  a 
committee,  that  the  existing  laws,  which  make  relatives,  towns 
and  counties  liable  for  the  support  of  the  insane  and  poor, 
shall  be  resorted  to,  which  in  like  manner  made  them  liable 
for  the  maintenance  and  support  of  such  insane  person  in 
this  State  institution.      This  section  really  declares  no  new 
rights  or  remedies  in  regard  to  the  poor  and  indigent,  bat 
makes  existing  rights  and  remedies  applicable  to  the  support 
of  such  persons  in  this  asylum.     People  v.  Supervisors  of 
Oenesee,  7  Hill,  171.    But  it  is  still  insisted,  that,  although 
this  section  fixes  the  liability  of  the  lunatic  and  his  commit- 
tee for  his  support,  it  is  only  a  liability  to  the  State  asylum, 
or  to  its  proper  officers,  and  does  not  give  the  county  which 
paid  the  money  in  the  first  instance  a  remedy  over  against  the 
committee.    This  same  argument  would  render  the  proviso 
creating  the  liability  entirely  nugatory ;    for  neither  does  it 
provide  the  State  with  any  form  of  remedy  to  enforce  the 
liability  against  the  lunatic  or  his  committee.     The  argument 
has  no  basis  of  support  but  the  strictest  technicality;   it  is 
reasoning   against  the   plainest    dictate    of  justice,   that  a 
statute  should  create  a  liability  against  a  party,  or  compel 
another  party  to  pay  such  liability,  and  yet  afford  the  suffering 
party  no  remedy. 

Section  37  of  the  act  of  1842,  which  is  general,  makes  the 
county  from  which  such  patient  was  sent,  liable  to  pay  such 
expenses,  and  directs  the  treasurer  of  such  county  to  pay  such 
expenses  to  the  treasurer  of  the  asylum.    The  last  clause  of 
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this  section  is  in  the  foUoTring  words ,  "Said  county,  however, 
shall  hare  the  right  to  require  any  individual^  town,  city  or 
county  that  is  legally  liable  for  the  8uj)port  of  such  patient,  to 
reimburse  the  amount  of  said  billSf  with  interest  from  the  djay 
of  paying  the  same."  It  is  yery  clear  that  this  section  does  in 
terms  gire  a  remedy  over  upon  the  person,  whoever  it  may  be, 
that  is  legally  liable.  Who  then  is  the  person  legally  liable 
under  this  section,  in  a  case  where  it  is  admitted  there  is  suffi- 
cient means  of  the  patient  to  pay  ?  Clearly  the  insane  person 
so  supported*  Section  36  makes  him  so,  in  terms.  And  his 
committee  are  the  proper  persons  to  be  sued.  In  this  particular 
consists  the  distinction  between  this  case  and  that  of  People  v. 
Supervisors  of  Genesee,  supra,  which  is  claimed  to  be  controll- 
ing. In  that  case  the  town  was  sued,  and  the  town  was  held 
not  U)  be  liable  for  the  reason  that  the  party  who  had  been  so 
supported,  was  not  a  ** pauper,'^  nor  "furiously  mad/'  Paupers 
and  persons  furiously  mad  were  the  only  classes  of  persons  that 
come  within  the  sections  of  the  Bevised  Statutes  upon  which 
the  liability  over  in  that  case  was  claimed.  That  case  decided 
only  that  question.  It  has  no  application  here.  The  distinc- 
tion between  the  cases  is  clear  and  palpable ;  and  the  decision 
of  this  case  in  the  court  below  is  not  in  conflict  with  that.  To 
make  the  provision  clear,  and  to  adapt  the  whole  system  of  the 
support  of  lunatics  by  all  former  laws  to  the  new  system  con- 
nected with  the  State  asylum,  the  act  of  1842  provides  as 
follows : 

"  Section  39.  Every  town* or  county  jiekjing  for  the  support  of 
a  lunatic  in  the  asylum,  or  his  expenses  in  going  to  or  from  the 
same,  shall  have  the  like  rights  and  remedies  to  recover  the 
amount  of  such  payments,  with  interest  from  the  time  of 
paying  each  bill,  as  if  such  expenses  had  been  incurred  for 
the  support  of  the  same,  under  existing  laws." 

It  is  very  clear  the  provisions  of  this  section  39  were  intended 
to  superadd,  to  the  remedies  already  given  in  that  act,  the 
remedies  which  existed  in  the  former  statutes.  It  may  be  use- 
ful to  refer  to  these  former  statutea  as  evidence  that  they  also 
evince  the  same  spirit  and  design  of  casting  the  liability  of 
support  upon  the  estate  of  the  lunatic  when  ho  is  possessed  of 
means. 
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What  then  trerc  the  rights  and  remedies  bj  the  existing 
laws  in  relation  to  the  support  of  the  insane^  referred  to  in 
section  39  ?    By  1  72.  S.  634,  §  1 :  "  When  any  person,  by 
lunacy  or  otherwise,  becomes  furiously  mad,  or  so  far  disordered 
in  his  senses  as  to  endanger  his  own  person,  or  the  person  or 
property  of  others,  if  permitted  to  go  at  large,  who  is  i>osses8e(l 
of  snfiScient  property  to  maintain  himself,  it  shall  be  the  dnfcy 
of  the  committee  of  his  person  and  estate,  to  provide  a  suitable 
place  for  the  confinement  of  such  person,  and  to  confine  aqd 
maintain  him  in  such  manner  as  shall  be  approved  by  the 
overseers  of  the  poor  of  the  city  or  town/*    Section  13  of  the 
same  act  gives  to  the  overseers  of  the  poor  of  any  city  or  town 
the  same  remedies,  to  compel  the  committee  of  the  estate  of 
any  lunatic  to  confine  and  maintain  such  lunatic,  and  to 
collect  of  such  committee  the  costs  and  charges  of  his  confine- 
ment and  support,  as  are  given  in  the  same  act  against  the 
relatives  of  a  lunatic  ;  and  section  14  of  the  same  act  gives  to 
mperintendenta  of  the  poor  of  the  county  the  same  power  as  is 
given  by  section  13  to  ovef^seers  of  the  poor.    And  this  same 
power,  by  section  39  of  the  act  of  1842,  is  given  to  the  county 
(to  wit,  the  board  of  supervisors).    The  remedies  by  the  exist- 
ing laws  so  referred  to,  were  those  provided  by  sections  3, 13,  and 
14  of  the  R.  8.  supra,  and  also,  in  part,  by  the  provisions  of 
the  act  of  1827  (ch.  294),  entitled"  An  act  respecting  lunatics,^ 
section  5  of  which  provided  that  "whenever  a  lunatic  shall  be 
confined  pursuant  to  law,  if  such  lunatic  is  possessed  of  any 
real  or  personal  property,  the  same  shall  be  first  applied  to  de- 
tray  the  expenses  of  his  confinement  and  support" 

The  difficulty  that  is  found  in  determining  the  meaning 
and  intent  of  the  provisions  of  these  several  sections  of  the 
statnte  of  1842,  arises  from  the  fact  cf  the  existence,  at  the 
time  of  its  pasaage,  of  two  or  more  otlier  statutes,  relating 
in  some  particulara  to  the  same  subject,  some  of  the  pro- 
visions of  which  older  statutes  are  partially  modified  by  the  act 
of  1842,  and  the  act  of  1842  refers  to  such  existing  statutes  for 
the  proper  remedies.  This  difficulty  is  Rtill  increased  when 
reference  is  made  to  the  said  existing  statutes,  as  they  refer 
again  to  statutes  in  ivlation  to  the  support  of  the  poor,  for  the 
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kind  of  remedies  which  they  afford  against  parties  liable  to 
support  others. 

But  as  I  have  already  said,  the  statnte  of  1842  contains 
all  the  provisions  applicable  to  this  particular  case,  neces- 
sary to  give  the  construction  that  the  defendants  are  liable^ 
that  the  action  is  well  brought  by  the  county  of  Onondaga, 
and  that  the  estate  of  the  lunatic  is  liable  over  for  the  sums 
they  have  paid  on  his  account.  Such,  I  think,  is  the  letter, 
as  well  as  the  intent  of  the  statute.  I  think  the  judgment 
should  be  aflSrmed. 

A  majority  of  the  judges  concurredt 

Judgment  affirmed,  with  costs. 


TALLMAN   v.  ATLANTIC  FIEE  &  MAMNE  mSUK- 

ANCE  COMPANY. 

December,  1866. 
ReTening  *»  How.  Pr.  71. 

One  who  has  sold  property  with  the  stipulation  that  the  title  shall  re- 
main vested  in  him  until  payment,  retains,  until  such  payment,  an  in- 
sarable  interest.* 

The  seller  of  machinery  stipulated  that  he  was  to  remain  owner  until  it 
was  paid  for,  and  the  buyers  insured  it  for  his  security,  the  policy 
stating  that  the  loss  was  payable  to  tha  seller.    The  buyers  subse- 
quently mortgaged  the  property  to  plaintiff,  who  foreclosed  the  mort- 
gage and  bought  in  the  property.    The  afrent  of  the  insurers,  knowing 
of  the  Interest  of  the  seller  in  the  property  and  the  policy,  received 
from  the  seller's  agent  the  premium  for  a  renewal,  and  the  same  a^ent 
of  the  defendants  had  notice  of  subseQuent  insurances  effected   by 
plaintiff  on  the  property  through  him  as  agent  for  other  companies. 
ffeld,  that  the  insurance  for  the  benefit  of  the  seller  was  valid,  and 
the  facts  that^the  mortgage  was  unknown  to  him,  and  that  there  was 
other  insurance  by  the  mortgagee,  did  not  prejudice  the  former  insur- 
ance,  and   that  after  an  assignment  of  the  claim  for  a  loss  on  the 
fonaer  insurance  to  plaintiff  he  could  recover  thereon. 
After  the  insurer's  agent  had,  with  knowledge  of  the  facts,  renewed  for 
the  benefit  of  th&equitable  owner,  insurance  first  made  in  the  name  of 
the  le^aS  owners,  adiitional  insurance  effected  by  one  who  acquired 

^  See  al«)  Wood  r.  2?orth western  Ins.  Co.,  46  -Y.  Y,  433. 
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the  title  of  the  le^  owners,  without  knowledge  of  the  equitaUo 
owner,  and  without  consent  indorsed  on  his  policy,  does  not  prevent  a 
recovery  on  such  policy,  even  though  the  action  therefor  be  brooght 
by  the  person  who  effected  such  additional  insurance,  claimiDg  u 
assignee  of  the  former.* 

John  E.  Tallman,  as  assignee  of  William  C.  Brown,  sued 
defendants  in  the  supreme  court  on  an  insurance  of  the 
machinery  in  a  paper  mill  Brown,  when  owner  cf  the  ma- 
chinery, sold  it  in  November,  18G0,  to  the  firm  of  Sturteyant, 
Sons  &  Co.,  for  a  price  to  be  paid  in  five  installments  of  fiTe 
hundred  dollars  each,  during  a  period  of  more  than  two  yean. 
The  buyers  agreed  to  keep  the  property  insured  in  a  sum  equal 
to  the  amount  due  to  Brown,  and  Brown  was  to  hold  the 
policies.  They  also  agreed  that  although  they  were  to  haxe 
possession.  Brown  was  to  remain  owner  of  the  machinery  until 
it  was  paid  for. 

They  thereupon  procured  from  defendants  a  policy  expressing 
that  the  loss,  if  any,  was  payable  to  Brown.  On  the  expira- 
tion of  this  insurance  in  January,  1863,  a  thousand  dollars  re- 
mained due  to  Brown  ;  but  Sturtevant  &  Sons  did  not  apply 
for  a  further  renewal. 

Defendant's  agent,  one  Chapin,  knowing  Brown's  interest, 
applied  to  plaintiff,  who  appears  to  have  acted  as  Brown's 
agent  in  the  matter,  and  ascertained  from  him  the  amount  due 
Brown,  and  asked  him,  plaintiff,  if  he  would  pay  the  premium 
ou  a  renewal.  Plaintiff  did  so,  and  the  agent  issued  a  renewal 
receipt  and  sent  it  to  Brown's  office.  Shortly  afterward  a  loss 
occurred,  and  plaintiffs  paid  Brown  the  amount  remaining  due 
him  from  Sturteyant,  Sons  &  Co.,  and  took  from  Brown  an 
assignment  of  the  claim  on  the  insurance  made  by  defendants. 

After  the  fire,  and  before  this  assignment.  Brown  had  pre- 
sented his  claim  for  loss,  and  made  oath  to  the  agent  that  he 
was  sole  owner  of  the  machinery  insured,  and  that  no  other 
person  except  Sturtevant,  Sons  &  Co.  had  any  interest  therein. 

On  the  trial  of  this  action,  however,  it  appeared  that  Sturte- 
yant, Sons  &  Co.  had  previously  mortgaged  their  interest  to 
Tallman,  the  plaintiff,  and  that  Tallman  had  foreclosed  the 

*  Cited  on  this  point  in  Rowley  v.  Empire  Ins.  Co.,  p.  131  of  this 
Yoluxne. 
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#^tg^Efc^ge,  and  bought  in  the  property ;  this  mortgage  haying 
^^  ^^cfc^fcde  withont  Brown's  knowledge.  Tallman,  after  thas 
acquuxri-j^^  the  title,  and  before  the  loss,  took  out  other  policies 
on  th  ^  ^liime  property  in  other  companies,  for  which  companies 
Jeienci^xjt'g  agent  was  also  agent,  and  defendant's  agent  had 
0otic^    o^  all  this  insurance. 

Th^  cibjections  passed  on  on  this  appeal  were  presented  by 
»  ni^'fci^^:!!  for  nonsuit,  and  by  a  request  to  charge  the  jury. 
Ili^^!  "W-oxe: 

^•^^l:i.»t  Sturtevant,  Sons  &  Co.  were  not  absolute  owners 
^\\€a  t,liey  insured ;  and  did  not  disclose  the  true  title. 

^'  ^Ixat  the  last  renewal  was  void,  also,  because  not  author- 
^eft.\>y  Brown. 

3.  That  the  firm  of  Sturtevant,  Sons  &  Co.  was  diesolved 
'Ijefot^  the  last  renewal,  and  no  notice  of  dissolution  was  given 
^  tbe  defendants. 

4-  That  the  subsequent  insurance  in  other  companies  was 
tvitliout  notice  to  the  defendants ;  and  that  the  agent's  knowl- 
edge thereof,  acquired  while  acting  as  agent  of  the  other 
£»omp^ies,  was  not  sufficient  to  charge  defrndants. 

5.  That  Sturtevant,  Sons  &  Co.'s  mortgage  to  Tallman, 
^ven  without  notice  to  defendants,  avoided  the  policy. 

6.  That  the  sale  under  the  mortgage,  without  notice  to  them, 
liad  the  same  effect 

7-  That  the  policy  was  void  because  Sturtevant,  Sons  &  Co. 
liad  no  interest  at  the  time  of  the  loss. 

Under  directions  of  the  court  the  jury  found  for  plaintiff, 
And  defendants  appealed. 

Jlie  supreme  court  applied  the  rule  that  there  must  be  an 

insurable  interest,  such  as  the  contract  specifies,  and  that  it 

must  exist  at  the  time  of  loss  as  well  as  at  that  of  the  issue  of 

the  i)olicy ;  that  it  was  the  interest  of  Sturtevant,  Sons  &  Co., 

and  not  that  of  Brown's,  that  was  insured,  and  that  plaintiff's 

claim    was  subject  to  all  the  contingencies  to  which  Brown's 

contract  was  liable.    Eeported  in  29  How.  Pr.  71. 

.  PlaintifiT  appealed,  and  stipulated  that  if  the  order  appealed 

I  from  be  affirmed,  judgment  absol  ute  should  be  rendered  against 

\  him. 


m 
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Wm.  C,  Brown  for  plaintiff^  appellant; — Cited  ^tna  Ib8. 
Co.  V.  Tyler,  16  Wend.  385,  401 ;  Phil  on  Ins.  §§  174^  180, 287; 
Niblo  V.  N.  A.  Fire  In&  Co.,  1  Sandf.  661 ;  Fletcher  v.  Com- 
monwealth Ins.  Co.,  18  Pick.  419 ;  Kernochan  r.  N.  Y.  Bowery 
Ins.  Co.,  17  N.  Y.  428;  Kenny  v.  Van  Horn,  1  Johns.  385; 
Ames  V.  N.  Y.  Ins.  Co.,  14  y.  F.  (4  Kern.)  263 ;  McEwen  v. 
Montgomery  Ids.  Co.,  5  Hill,  101;  Goit  v.  National  Ins..  Ca 
25  Barb.  189;   Post  t;.  ^tna  Ins.  Co.,  43  Id.  351;  and  see 

4  Bo8W.  179 ;  Hodgkins  v.  Montgomery  Ins.  Co.,  34  Barb.  213 ; 

1  Phil,  on  Im.  §  55G;  Sheldon  v.  Atlantic  F.  &  M.  Ins.  Co.,  26 
N.  Y.  460 ;  Hoflinan  v.  iEtna  Ins.  Co.,  32  Id.  405 ;  Liddle  r. 
Market  Ins.  Co.,  29  Id.  184 ;  Conover  i'.  Sun  Ins.  Co.,  1  N.  Y. 
(1  Comst.)  290;  Shotwell  v.  Jefferson  Ins.  Co.,  6  Bosw.  247; 
BuflEalo  S.  E.  Works  v.  Sun  M.  Ins.  Co.,  17  N.  F.  403;  Her- 
kimer V.  Rice,  27  Id.  173 ;  Lawrence  v.  St  Marks  F.  Ins.  Ca^ 
43  Barb.  480 ;  Wilson  v.  Genesee  M.  Ins.  Co.,  16  Id.  511 ;  * 
Columbia  Ins.  Co.  v.  Lynch,  11  Johns.  232;  Mutual  Safety  Iss. 
Co.  V.  Hone,  2  N.  Y.  (2  Comst.)  235. 

Myers  <&  Magone,  attorneys  for  defendant,  respondent; — 
Cited,  Jennings  v.  Chenango  Mui  Ins.  Co.  2  Den.  75;  Chaser. 
Hamilton  Ins.  Co.,  20  JV.  Y.  52 ;  Wilson  v.  Genesee  Ina  Co., 
14  Id.  (4  Kern.)  418;  Angcll  on  Ins.  §§  55,  63 ;  Murdock.r. 
Chenango  Mui  Ins.  Co.,  2  A'.  Y.  (2  Comst.)  210 ;  3  Kent's 
Com.  344;   Hancox  v.  Fishing  Ins.  Co.,  2  Sumn.  142;  The 

*  ■  

Saddler  Co.,  v.  Badcock,  2  Atk.  554;  Lynch  v.  Dalzell, 
3^.  P.  a  497;  23  Pick.  418;  Wilson  t;.  Genesee  Mut  Ins. 
Co.,  16  Barb.  511 ;  Dey  v.  Poughkeepsie  Mut  Ins.  Co.,  23  Id. 
623 ;  Hoffman  v.  -ffitna  Ins.  Co.,  32  K.  Y.  405  and  cases  there 
cited ;  Buckley  v.  Garrett,  11  Wright's  Penn.  (noticed  in  4 
Am.  Law  Reg,  N.  S.  441) ;  Tillou  v.  Kingston  Mut  Ins.  Co, 

5  N.    Y.  (1  Seld.)  405 ;   Western  Mass.  Ins.  Co.  v.    Eiker, 

2  A.  L.  Reg.  N.  S.  127 ;  Buffalo  Steam  Engine  Works  v.  Sun 
Mut  Ins.  Co ,  17  N.  Y.  401 ;  Olcott  v.  Tioga  R  B.  Co.,  40  Barb. 
179;  27  N.  Y.  546;  Butler  v.  Miller,  1  N.  Y.  (1  ComsL)  496; 
Ferguson   r.  Lee,  9  Weitd.  258 ;  Brown  v.  Bement,  8  Johns.  96 ; 


Ackley  r.  Finch,  7  Cow.  290 ;  McUen  v.  Hamilton  Fire  Ins.  Co., 

*  ReverBed  on  the  ground  that  the  ajrent  was  not  one  to  whom  notice 
was  Bufficient,  iu  14  N.  F.  (4  Kern.)  418. 
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17  iVl  y.  609;  Carpenter  V.  Providence  Washington  Ins.  Co., 
16  Peters,  495 ;  Bigler  v.  N.  Y.  Central  Ins.  Co.,  22  iV.  Y.  402 ; 
Gilbert  v.  Phoenix  In&  Co.,  36  Barb.  372;  Grosvenor  v. 
Atlantic  Fire  Ins.  Co.  of  Brooklyn,  17  JV.  Y.  391 ;  Jd.  401 ; 
Bidwell  t?.  Northwestern  Ins.  Co.,  19  Id.  179 ;  Prink  v,  Hamp- 
den In&  Co.,  45  Barb.  384;  Poster  v.  Equitable  Ins.  Co.  2  Gray, 
216  ;  Boyle  v.  Colman,  13  Barb.  42  ;  Anthoine  v.  Coit,  2  Hall 
Supp.  G.  R  40 ;  Lytle  v.  Brwin,  26  Sow.  491 ;  Lockwood  v. 
Thome,  18  N.  F.  286 ;  Id.  293 ;  Conover  v.  Mnt  Ins.  Co.,  1  Id. 
(1  CamsL)  290 ;  Masters  v.  Madison  County  Ins.  Co.,  11  Barb. 
624;  1  Phil  on  Ins.  §§  115, 172, 175. 

DAViiiS,  Ch.  J.  [After  stating  the  facts.] — On  January  9, 
1863,  when  Brown,  the  plaintifi''s  assignor,  reinsured  with  the 
defendants,  in  the  sum  of  one  thousand  dollars,  his  interest  in 
the  property  covered  by  the  policy,  it  was,  in  fact,  au  insurance 
for  his  benefit  As  between  him  and  Sturtevant,  Sons  &  Co., 
he  remained  and  continued  the  owner  of  the  property  covered 
by  the  insurance.  The  arrangement  between  Brown  and  that 
firm  seems  to  have  been  well  understood  by  Chapin,  the  defen- 
dants' agent  If  Brown  continued  the  owner  of  the  property, 
notwithstanding  the  executory  contract  of  sale  of  November, 
1860  (and  as  between  him  and  the  firm,  he  certainly  did)  then 
the  insurance  was,  in  fact,  upon  his  property,  though,  in  form, 
upon  the  property  of  Sturtevant,  Sons  &  Co.  Burt  r.  Dutcher, 
34  AT.  Y.  493.  We  said,  in  the  case  of  Bidwell  v.  Northwestern 
Ins.  Co.,  24  Id.  302 :  "  Indeed,  it  is  not  easy  to  perceive  why  an 
insurance  company,  by  reason  of  the  formal  words  or  clauses 
(of  a  general  and  comprehensive  nature)  inserted  in  a  policy, 
intended  to  reach  broad  classes  of  contingencies,  should  ever 
be  allowed  io  avoid  liability  on  the  ground  that  facts,  of  which 
the  company  had  full  knowledge  at  the  time  of  issuing  the 
policy,  were  then  not  in  accordance  with  the  formal  words  of 
the  contract,  or  some  of  its  multifarious  conditions.  If  such 
facts  are  to  be  held  a  breach  of  such  a  clause,  they  are  a  breach 
eo  instanti  of  the  making  of  the  contract,  and  are  so  known  to 
be,  by  the  company,  as  well  as  the  insured.  And  to  allow  the 
company  to  take  the  premium  without  taking  the  risk,  would 
be  to  encourage  a  fraud."  We  also  held,  in  that  case,  that  parol 
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eyidence  was  admissible  to  show  that  the  property  insured  was 
the  owner's  eqnity  of  redemption  in  the  vessel,  which  was 
subject  to  certain  mortgages  known  to  the  insurer. 

This  is  precisely  what  was  shown  upon  the  trial  of  this 
action.  Sturtevant,  Sons  &  Go.  allowed  the  policy  to  expire, 
so  far  as  it  related  to  any  interest  they  might  have  in  it  It 
was  then  renewed  by  Brown,  to  cover  his  interest^  and  to  the 
extent  of  his  interest,  and  he,  by  his  agent,  paid  to  the  defend- 
ants' agent  the  premium  demanded;  and  to  allow  these 
defendants  to  take  a  premium  for  a  known  an)l  intended  risk, 
without  assuming  it,  and  holding  them  answerable  for  their 
contract,  would  be  to  encourage  a  fraud.  Brown  had  an 
interest  in  the  property  covered  by  the  policy,  either  as  owner 
or  mortgagee,  to  the  extent  of  one  thousand  dollars.  It  was 
an  insurable  interest  The  defendants  assumed  the  risk  of  the 
preservation  of  the  property  for  the  period  within  which  the 
cfaim  of  Brown  was  to  be  extinguished,  and,  in  case  of  its 
destruction,  to  pay  to  him  the  sum  agreed  upon.  That  prop- 
erty was  destroyed,  without  any  fault  or  fraud  on  his  part 
He  did  nothing,  after  the  issuing  of  the  policy  to  him,  and 
prior  to  its  destruction,  to  change,  in  any  particular  whatever, 
his  relations  to  that  property.  He  made  no  transfer  of  it,  or  of 
his  interest  in  it.  He  effected  no  other  insurance  upon  it; 
and  the  fact  of  the  mortgage  to  Tallman  by  Sturtevant,  Sons 
&  Co.,  of  their  interest  in  the  property  covered  by  this  policy, 
was  notiBed  to  the  defendants'  agent,  and  duly  acknowledged. 
The  subsequent  foreclosure  by  Tallman  of  the  mortgage  and 
the  sale,  thereby  vesting  in  him  absolutely  all  the  right,  title 
and  interest  of  Sturtevant,  Sons  &  Co.,  without  the  knowledge* 
consent,  or  assent  of  Brown,  cannot,  in  any  way,  impair  or 
affect  the  rights  of  the  latter,  under  his  contract  of  insurance 
with  the  defendants. 

The  judge  at  the  trial,  therefore,  properly  refused  to  non- 
suit the  plaintiff. 

[Hemarks  on  immaterial  exceptions  are  omitted.] 

The  order  of  the  general  term,  granting  a  new  trial,  should 
be  reversed,  and  judgment  on  the  verdict  should  be  afiSrmed, 
wiih  costs. 
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A  majority  of  the  judges  concurred. 

Order  granting  new  trial  reversed,  and  judgment  on  verdict 
affirmed,  with  costs. 


TALLMAN  v.  SYRACUSE,  &c.  R  R  CO. 

December,  1868. 

The  general  railroad  act  of  1850  requires  the  companies  to  erect  fences 
of  sufficient  lieiglit  and  strength  to  prevent  cattle  and  other  animals 
from  getting  upon  the  railroad. 

The  fact  that  the  language  of  the  act  requires  such  fences  to  be  of  the 
height,  &c.,  of  a  division  fence  required  by  law,  while  the  statutes  pre- 
scribe no  height,  &c,,  for  division  fences,  does  not  render  the  act 
inoperative. 

Moses  F.  Tallman  sued  the  Syracxue,  Binghamton  and  New 
York  R  R  Co.,  in  the  supreme  court,  to  recover  damages  for 
injuries  to  his  cattle  by  defendants*  engine  in  July,  18G0,  when 
the  cattle  were  on  the  railroad  where  it  crossed  plaintiff's  farm. 
At  the  time  of  the  occurrence  there  was  no  fence  on  the  east 
side  of  the  railroad  for  a  distance  of  forty  rods  between  the 
railroad  and  plaintiff's  farm,  and  in  other  places  the  fence  there 
was  so  defective  that  cattle  could  easily  pass  from  the  farm  on 
to  the  road.  There  was  evidence  tending  to  prove  that  the 
cattle  must  have  come  upon  the  railroad  through  these  defects 
or  absence  of  fence,  and  the  neglect  to  maintain  the  fence  was 
the  ground  on  which  plaintiff  sought  to  recover. 

Defendant  asked  the  judge  at  the  trial  to  dismiss  the  com- 
plaint on  the  ground  that,  as  the  only  statute  requiring  rail- 
road companies  to  maintain  fences,  requires  them  to  maintain 
fences  **  of  the  height  and  strength  of  a  division  fence  required 
by  )aw,^  &c.,  and  that,  as  there  is  no  such  height,  &c.,  pre- 
scribed by  statute  for  division  fences,  the  requirement  was  in- 
operative.   The  court  refused  the  request 

Defendants  then  gave  evidence  tending  to  prove  that  the 
csittle  came  upon  the  railroad  through  a  gate  which  plaintiff 
had  left  open,  thus  exonerating  themselves  from  negligence, 
but  plaintiff  gave  evidence  tending  to  prove  that  the  gate  had 
not  been  open. 
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The  court  charged  that  if  the  jury  found  the  cows  wer3  in- 
jured in  consequence  of  the  gate  being  left  open,  the  verdict 
should  be  for  defendants,  but  if  in  consequence  of  defendants' 
neglect  to  erect  and  maintain  fences  on  the  sides  of  their  road, 
of  the  height  and  strength  required  by  law,  plaintiff  should 
liuve  a  verdict  for  the  amount  of  the  injuries  sustained;  to 
which  defendants'  counsel  excepted. 

Cleeke,  J.  [After  stating  the  facts.] — The  only  question, 
tlien,  in  this  case,  is  whether  the  defendants  were  required  by 
law  to  erect  fences  along  the  sides  of  the  road  between  cbe 
plaintiff's  farm  and  the  railroad.  The  general  railroad  act  of 
1850  (Z.  1850,  p.  233,  §  44),  requires  '*  that  every  corporation 
formed  undjr  this  act,  shall  erect  and  maintain  fences  on  the 
sides  of  their  road,  of  the  height  and  strength  of  a  division 
fence  required  by  law,  with  openings  or  gates  or  bars  therein, 
and  farm  crossings  of  the  road  for  the  use  of  the  proprietors 
of  lands  adjoining  such  railroad ;  and  also  construct  and  main- 
tain cattle  guards  at  all  road  crossings,  suitable  and  sufficient  to 
prevent  cattle  and  animals  from  getting  on  the  railroad.  Until 
such  fences  and  cattle  guards  shall  be  duly  made,  the  corpora- 
tion and  its  agents  shall  be  liable  for  all  damages  which  shall 
be  done  by  their  agents  or  engines,  to  cattle,  horses,  or  other 
animals  thereon;  and  after  such  fences  and  guards  shall 
be  duly  made  and  maintained,  the  corporation  shall  not  be 
liable  for  any  such  damages,  unless  negligently  or  wilfdlly 
done." 

The  defendants'  counsel  insists  that  no  obligation  rested  on 
the  defendants  to  erect  the  fences,  because  the  statute  directs 
that  they  should  be  of  the  height  and  strength  of  a  division 
fence,  "a*  required  by  law"  and  as  there  was  no  law  fixing 
the  height  and  strength  of  a  division  fence,  the  statute  itself 
was  a  nullity,  and  could  not  be  enforced.  It  does  not  appear 
that  there  is  any  other  law  fixing  the  height  and  strength  of 
a  division  fence,  and  unless  we  can  find  in  this  act  snfi&cient 
to  warrant  us,  according  to  the  rules  governing  the  construes 
tion  of  statutes,  the  proposition  of  the  counsel  must  probably 
prevail.  In  Corwin  v.  N.  Y.  &  Erie  K.  R.  Co.,  13  A".  F.  (3 
Kern.)  42,  which  was  an  action  brought  to  recover  damages 
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for  precisely  the  same  injuries  and  omission  as  are  alleged  in 
this  case,  it  was  held,  that  a  railroad  corporation  which  omits 
to  comply  with  the  statute  as  to  erecting  and  maintaining 
fences  and  cattle  guards,  is  liable  to  the  owner  of  cattle  which 
stray  upon  the  track  from  an  adjoining  close,  or  the  highway 
crossing  it,  and  that  the  mere  negligence  of  the  owner  in  per- 
mitting his  cattle  to  stray  upon  the  land  of  another  adjoining 
the  railroad,  or  to  run  at  large  upon  the  highway  crossing  it, 
is  no.  a  defense  to  the  corporation. 

But  the  question  relative  to  the  alleged  defect  in  the  statute 
did  not  arise,  or  rather  was  not  noticed,  in  that  case.  Indeed, 
it  does  not  appear  to  have  occurred  to  any  one  engaged  in  the 
trial  or  argument. 

It  cannot  be  denied,  that  it  was  the  intention  of  the  legisla- 
ture to  require  from  railroad  corporations  some  protection  for 
the  public  benefit,  and  that  this  protection  consisted  in  erect- 
ing fences  suitable  for  the  purpose  in  view.  The  object  of  this 
provision  of  the  statute  is  not  merely  to  protect  the  cattle  and 
other  animals  of  adjoining  or  neighboring  proprietors,  but  to 
protect  the  lives  and  limbs  of  passengers,  and  all  persons  con- 
nected with  the  train.  A  locomotive  moving  at  the  usual  rate 
of  velocity,  attached  to  a  long  train  of  cars,  coming  in  contact 
with  an  animal  on  the  track,  is  in  imminent  danger  of  being 
thrown  from  it,  toge  her  with  some  or  all  the  cars  composing 
the  train,  and  thus  the  destruction  of  many  lives,  and  injuries 
to  the  persons  of  many  of  the  passengers  would,  probably,  if 
not  inevitably,  follow.  This  provision  of  the  statute,  then,  is 
unquestionably  for  the  public  good.  The  well  known  rule, 
consequently,  applies:  ^^  A  statute  made  pro  bono  publico  shall 
Le  construed  in  such  a  manner  that  it  may,  as  far  as  possible, 
attain  the  end  proposed."  Pierce  v.  Hopper,  Strange,  253,  258 
(referred  to  in  Bacon's  Abridgment,  Statute,  I,  sub.  7).  The 
llew  Biver  water  act  was  held  to  extend  to  places  adjacent, 
although  only  the  city  of  London  was  mentioned  in  it;  '^be- 
canse  all  statutes  made  for  the  convenience  of  the  public  ought 
to  have  a  liberal  construction  *'  (Ifew  Biver  Co.  v.  Graves,  2 
Vem.  431,  referred  to  in  Bac  Abr.  Statute,  I,  sub.  7).  It  has 
always  been  enjoined  as  a  duty  upon  judges  to  put  such  a  oon- 

0traction  upon  a  statute  as  may  r^ress  the  mischief,  guard 
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against  all  subtle  invontion  and  eyadons  for  the  continu- 
ance of  the  mischief,  and  give  Ufe  and  strength  to  the  remedy 
pro  bono  publico,  according  to  the  true  intent  of  the  makers  of 
the  law. 

What  was  the  evident  intent  of  the  legislature  in  enactiDg 
this  provision  of  the  railroad  act  of  1850  ?  The  intent  clearly 
was,  that  railroad  companies  should  erect  fences  of  safficitnt 
height  and  strength  to  prevent  cattle  and  other  animals  Irom 
getting  on  the  railroad.  And  if  one  portion  of  this  section 
was  transposed,  or  even  if  the  punctuation  was  changed  a 
little,  the  last  part  of  the  sentence  may  be  applied  to  the 
ei'ection  and  maintenance  of  fences,  as  well  as  to  the  con- 
struction and  maintenance  of  cattle  guards  at  all  railroad 
crossings;  so  that  the  provision  might  be  held  to  direct,  that 
the  fences  should  be  of  such  height  and  strength  as  may  be 
sufficient  to  prevent  cuttle  and  other  animals  from  getting  on 
the  railroad.  I  think  the  construction  given  by  the  supreme 
court  correcL 

The  judgment  should  be  affirmed,  with  costs. 

Masok,  J. — There  was  no  contest  upon  the  trial,  over  the 
height  and  strength  of  the  fence.  There  were  forty  rods  beside 
the  plaintiffs  fields  where  no  fence  at  all  had  been  erected, 
and  in  many  other  places  along  the  sides  of  the  defendants' 
road,  where  it  crosses  the  plain tifTs  farm,  the  fence  was  de- 
fective, so  that  cattle  could  easily  pass  through  and  go  upon 
the  railroad. 

The  argument  of  the  appellants*  counsel,  if  I  correctly  appre- 
ciate it,  is,  that,  as  there  is  no  statute  fixing  and  defining  the 
height  and  strength  of  a  division  fence,  the  dcfendanis  are 
absolved  from  the  duty  imposed  upon  them  by  the  general  rail* 
road  act  to  erect  and  maintain  fences  at  all;  or,  in  other 
words,  that  the  general  railroad  act  does  not  impose  any  duty 
upon  the  railroad  in  rsgard  to  fencing,  because  che  law  does 
not  define  the  height  and  strength  of  a  division  fence.  The 
whole  scheme  of  our  statutes^  in  regard  to  diyision  fences, 
assumes  that  there  is  a  standard  fixed,  and  it  is  well  known  that 
there  is  such  a  standard  fixed  by  the  towns  generally. 

The  revised  statutes  provide  that  the  electors,  in  town  meet- 
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ing  assembled^  may  make  mles  and  regulations  in  regard  to 
this  matter  in  each  town.  1  R.  S.  341,  §  5 ;  sub.  §  11,  4  ed.  p. 
647. 

The  plaintiff,  I  presume,  did  not  go  into  proof  npon  this 
subject,  because  here  were  forty  rods  where  there  was  no  fence 
constructed,  and  in  other  places  the  fence  was  so  radically  de- 
fective as  to  afford  no  obstacle  to  cattle  passing  over  it  There 
was  no  proof  made  in  the  case  as  to  any  action  of  the  town  of 
Preble  prescribing  any  regulation  in  regard  to  division  fences, 
and  yet  farms  highly  cultivated,  with  division  fences,  exist  all 
through  the  town,  and  the  jury  who  tried  this  case,  I  doubt 
not,  were  all  familiar  with  the  regulations  in  regard  to  division 
fences,  as  they  were  all  farmers,  and  had  to  support  and  main- 
tain them.  Be  this  as  it  may.  [The  learned  judge  here  re- 
capitulated the  statute  above  stated.] 

The  object  of  this  statute  requirement  is  to  prevent  these 
domestic  animals  from  escaping  from  the  adjoining  fields 
upon  the  railroad  (rack ;  and  in  considering  this  statute,  Judge 
Dbkio  said,  in  the  case  of  Gorwin  v,  N.  T.  &  Erie  Railroad 
Co.,  13  N.  Y.  42,  54,  that  the  design  of  the  statute  was  '^  to 
require  the  railroad  companies  to  inclose  their  track  with  sub- 
stantial fences."  This  is,  beyond  doubt,  required  of  them,-* 
such  a  fence  at  least  as  will  turn  cattle  and  horses  that  are 
orderly  and  quiet 

This  at  least  they  must  do,  and  the  statute  requires  the 
fence  to  be  of  the  height  or  strength  of  a  division  fence  re- 
quired by  law,  and  whenever  a  case  comes  where  the  sufficiency 
of  the  fence  is  placed  in  doubt  in  the  litigation,  then  it  may 
become  necessary  to  consult  the  town  ordinance,  and  see 
whether  the  fence  meets  the  requirements.  This  cannot 
be  necessary  where  no  fence  has  been  built,  or  where  it  is  so 
entirely  out  of  repair  and  proper  condition  as  was  this  fenoa 
The  question  whether  this  fence  was  sufficient  or  not,  was 
not  raised  upon  the  trial,  and  there  was  no  error  in  the  charge 
submitting  the  case  to  the  jury.  The  defendants  were  clearly 
liable  upon  the  proof,  and  the  judgment  should  be  affirmed. 

All  the  judges  present  concurred  in  affirming  the  judgment 
Judgment  affirmed,  with  costs. 
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TAITNEB  V.  PABSHALL. 

June,  1867. 

In  an  action  in  wbicb  tlie  question  is  whether  a  certain  transaction  was  a 
Bale  of  property,  or  a  delivery  t<>  the  defendant  as  agent  of  the  plain- 
tiffp  ii  is  competent  to  prove  an  entry  made  by  tlie  plaintiff,  in  his 
books,  of  the  transaction  as  a  sale,  if  accomimnied  by  proof  tktt  the 
entry  was  snbeeqnently  read  to  the  defendant,  and  be  admitted  its 
correctness* 

Upon  BQcli  a  qaestioD  the  jury  cannot  consider  the  actual  value  or  the 
unsoundnesB  of  the  property,  as  a  circumstance  in  connection  with  the 

.  price,  bearing  upon  the  question. 

Perry  G.  Tanner  sued  Anson  C.  Parshall,  to  recover  the 
price  o1*  a  horse  alleged  to  baye  been  sold  and  delirered  to  the 
defendant  in  September,  185G. 

The  principal  question  litigated  on  the  trial,  was  whethet 
the  horse  was  sold  to  the  defendant  for  fire  hundred  dollars,  or 
whether  he  was  delivered  to  the  defendant  to  be  taken  to  New 
Yorlc,  by  one  Baird,  and  sold  on  plain tifiTs  account;  and  on 
this  question  the  testimony  of  the  plaintiff  and  defendant  was 
directly  in  conflict,  and,  with  other  evidence  more  or  less  bear- 
ing upon  the  truth  of  the  version  of  either  party,  was  sub- 
mitted to  the  jury,  who  found  for  the  plaintiff. 

On  the  trial,  the  plaintiff^  under  the  objection  and  ex- 
ception of  the  defendant,  was  permitted  to  show  that  oa 
the  same  day  that  he  claimed  to  have  sold  the  horse  to 
the  defendant,  he  went  to  his  store,  and  in  the  absence  of  the 
defendant,  made  an  entry  in  his  book  of  accounts,  charging 
defendant  with  the  horse,  at  five  hundred  dollars,  and  that  he 
subsequently  exhibited    this   entry  to  the   defendant,   who 
admitted  its  accuracy.    The  judge  allowed  the  entry   to  be 
read  to  the  jury,  and  charged  that  it  was  a  circumstance 
tending  to  prove  the  alleged  sale.     The  principal   question 
in  the  case  was,  whether  this   evidence  was   properly  ad- 
mitted. 


*  See  Partridge  «.  Gildermeiater,  toL  8  of  tbia  series,  p.  461 ;  Downi  t. 
Spngue,  Tol.  1,  p.  550. 
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John  H.  BeynoldSy  for  defendant  appellant 

Z.  J.  Burditi,  for  plaintiff,  respondent 

By  the  Coubt.— Hunt,  J. — This  case  was  eminently  one 
for  the  jury.  We  haye  nothing  to  do  with  the  decision.  We 
accept  it  as  the  correct  determination  of  the  disputed  faqta 
before  them.  The  legal  proposition  before  us  is  quite  simple 
We  are  not  called  upon  to  decide  whether  the  entry  by  the 
plaintiff  of  the  sale  of  the  horse  to  the  defendant,  in  the 
plaintiff's  book,  was  a  part  of  the  res  gestcEi,  nor  are  we  to 
decide  whether  the  entry  alone  would  have  been  competent 
evidence.  Here  the  offer  to  read  the  evidence  was  accompanied 
by  the  offer,  also,  to  prove  that  the  entry  was  subsequently 
read  to  the  defendant,  and  that  he  admitted  its  correctness 
That  a  statement  by  tb^  plaintiff  to  the  defendant,  whether 
verbal  or  written,  charging  the  latter  i^ith  the  purchase  of  a 
horse,  at  the  agreed  price  of  five  hundred  dollars,  which  state- 
ment was  then  assented  to  by  the  defendant,  is  competent  evi- 
dence against  the  latter,  would  seem  to  be  too  plain  a  proposi- 
tion for  discussion.  The  offer,  as  made,  was  proved,  and  was 
corroborated  by  the  defendant,  so  far  as  that  he  admitted  that 
the  statement  was  read  over  to  him.  He  denied  that  he 
admitted  its  correctness,  or  promised  to  pay  it 
'  The  charge  to  the  jury  was  upon  the  same  subject  matter^ 
and  in  reference  to  the  whole  of  the  same.  I  think  there 
could  have  been  no  misleading  of  the  jury,  and  no  misunder- 
standing by  them  of  the  questions  before  theuL 

The  judge  further  qibarged  the  jury  that  in  determining 
whether  the  defendant  bought  the  horse,  and  agreed  to  pay 
five  hnndrpd  dollars  for  him,  they  had  no  right  to  take  into 
consideration  the  actual  valus;,  or  the  unsoundness  of  the 
horse,  as  a  circumstance  bearing  on  that  question.  If  the  jury 
had  been  engaged  in  deciding  whether  the  defendant  had 
made  a  good  bargain  in  purchasing  the  horse,  such  evidence 
would  have  been  material.  So  if  there  had  been  inquiry 
whether  there  had  been  a  breach  of  an  alleged  warranty  of 
soundness,  the  evidence  referred. to  would  have  been  import 
tant.     But  it  was  entirely  immaterial  upon   the  question 
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whether  the  defendant  had  purchased  the  horse  or  had  re- 
ceiyed  him  from  the  plaintiff  to  sell  on  his  account  As  a  legal 
proposition  it  could  have  no  tendency  to  establish  either  a  sale 
or  an  agency.  There  was  no  error  in  the  instruction  to  the  joiy. 

Neither  was  there  any  error  in  this  instruction:  that 
if  the  defendant  heard  the  remark  which  the  plaintiiTs 
daughter  testified  that  the  father  made  to  her,  **  that  he  had 
sold  Billy/'  and  did  not  deny  it,  it  was  competent  eyidence. 
The  presence  of  the  parties  there,  and  the  taking  away  of  the 
horse  by  the  defendant,  would  justify  the  jury  in  applying  the 
remark  to  the  horse  in  question. 

The  judgment  should  be  affirmed. 

Oboyeb,  J.,  dissented,  on  the  ground  that  reading  the  entry 
or  charge  to  the  defendant  a  long  time  after  it  was  made,  and 
his  promise  to  pay  the  amount^  did  not  render  testimony  that 
the  entry  was  made  by  plaintiff  immediately  after  his  arriyal  at 
the  store,  after  the  alleged  sale,  competent  eyidence  of  such  sale. 

All  the  other  judges  concurred  with  Huiin,  J. 
Judgment  affirmed,  with  costs. 


TAUTON  V.  GEOK 

September,  1869. 

Under  eectlon  122  of  the  Code  of  Procedure,  it  is  proper  to  grant  an  order 
of  interpleader  to  a  defendant  who  admits  the  debt  and  deeirea  to  pay 
it,  and  alleges  that  a  controversy  as  to  the  right  to  collect  it  exists 
between  the  plaintiff  and  a  third  person,  in  which  defendant  has  no 
interest ;  although  it  be  not  alleged  that  defendant  is  in  doubt  as  to 
the  right.  8o  hM  in  foreclosure,  where  the  third  person  claimed  as 
the  payee  named  in  the  mortgage,  without,  however,  having  posses- 
sion of  the  mortgage,  and  plaintiff  claimed  as  assignee,  haying  posses- 
sion of  the  mortgage,  but  no  other  evidence  of  title. 

Elizabeth  A.  Tauton,  executrix  of  Jesse  Tauton,  brought 
this  action  against  Jacob  Oroh  and  others,  in  the  supreme 
court,  to  foreclose  a  mortgage  made  by  the  respondents  to  one 
Louisa  T.  Milman  for  twelve  hundred  dollarSi  Plaintiff  cbdmed 
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that  ber  testator,  Jesse  Tauton>  had,  in  his  lifetime,  purchased 
the  mortgage  from  the  said  Louisa  for  a  valuable  consideration, 
and  that  Louisa  had  assigned  it  to  him,  and  that  plaintiff,  as 
his  personal  representative,  was  entitled  to  collect  it 

Louisa  claimed  that  she  was  the  owner  of  the  mortgage,  and 
bad  never  made  any  assignment  of  it  to  any  one,  equitable  or 
otherwise,  and  notified  the  defendants  not  to  pay  it 

No  ^tten  assignment  by  Louisa  T.  Milman  of  the  said 
mortgage  appears  to  have  been  executed  or  recorded. 

The  respondents,  under  section  122  of  the  Code  of  Procedure, 
moved  at  special  term  for  leave  to  pay  the  money  into  court, 
and  be  discharged  from  any  liability  therefor,  and  that  the 
said  Louisa  be  substituted  in  their  place  and  stead  as  a  party 
defendant  The  statements  of  the  different  afii davits  appear 
in  the  opinion. 

The  court,  at  special  term,  ordered  that  on  payment  by  the 
respondents  to  the  county  clerk  of  the  amount  claimed  in  the 
aammons  and  complaint,  prmcipal  and  interest,  less  ten  dollars, 
costs  of  the  motion,  the  said  Louisa  T.  Milman  be  substituted 
as  a  party  defendant  in  their  place  and  steacl,  and  that  the 
respondents  be  discharged  from  liability  to  either  party ;  and 
that  Louisa  T.  Milman,  within  ten  days  from  the  payment  of 
said  money  into  court,  execute  and  deliver  a  satisfaction  of 
said  mortgage,  duly  acknowledged,  to  the  respondents ;  and  it 
was  therein  further  oixlered,  that  if  the  said  Louisa  did  not 
appear  and  defend  said  action  within  twenty  days  thereaf^/er, 
the  appellant  should  be  at  liberty  to  apply  for  an  order  that 
said  money  so  deposited  be  paid  over  to  her. 

The  mpreme  court,  at  general  term,  on  appeal,  modified  the 
order,  by  directing  the  respondents,  as  a  condition  of  the  sub- 
stitution, to  pay  to  the  appellant  the  costs  of  the  action  up  to 
the  time  of  the  motion,  but  in  other  respects  afQrmed  the 
original  order.    Plaintiff  appealed. 

A  motion  to  dismiss  the  appeal  was  made  in  this  court,  on  the 
jrronnd  that  the  order  was  not  appealable,  and  was  denied. 

J.  J.  Parker,  for  plaintiff,  appellant, — Insisted  that  the  aflB- 
davits  were  not  sufficient  to  warrant  the  order,  there  being  no 
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averments  that  defendants  did  not  know  who  was  entitled  to 
the  payment,  or  were  ignorant  of  the  rights  of  the  parties 
That  nnder  the  Code,  the  mle  as  to  the  necessary  facts  to  sus- 
tain an  interpleader  is  the  same  as  nnder  the  practice  in  chan- 
cery. 8  Paige,  347 ;  3  Barb.  Oh.  673,  391 ;  1  Abb.  Fr.  256, 
260 ;  11  Id.  3 ;  11  How.  Pr.  159. 

Dennis  McMahon,  for  defendants,  respondents, — Objected  that 
the  order  was  not  appealable,  and  insisted  that  the  afiBduyits 
stated  all  that  the  Code  requires.  Defendants  could  not  state 
ignoravce,  for  they  gave  the  mortgage  to  Mrs.  Milman,  and 
had  paid  interest  to  her. 

By  the  Ooubt.— Jakes,  J.— This  order,  as.modiBed  by  the 
general  term,  was  both  just  and  right  The  action  was  to  fore- 
close a  mortgage  made  by  defendants  to  Louisa  T.  Milman, 
and  claimed  to  be  held  by  plaintiff  as  part  of  the  assets  of 
her  trust  The  execution  and  validity  of  the  mortgage  were 
not  denied.  It  was  admitted  to  be  due,  and  the  mortgagors 
did  not  wish  to  control  or  delay  its  payment  On  the  con- 
trary, they  had  the  money,  and  were  anxious  to  satisfy  and 
discharge  the  mortgage.  But  the  mortgagee  still  claimed  the 
mortgage  as  her  property,  and  the  money  due  upon  it  as  due 
to  her.  She  declared  that  she  had  never  parted  with  her  title 
to  it,  and  had  notified  the  defendants  of  this,  and  forbidden 
them  to  pay  it  to  the  plaintiff.  The  plaintiff  had  found  the 
instrament  among  her  testator's  effects,  but  there  was  no  written 
assignment  attached,  and  none  could  be  found  to  verify  the 
testator's  title. 

Under  this  state  of  facts,  the  defendants  procured  the  order 
appealed  from. 

The  Code,  section  122,  provides  that  ''a  defendant,  against 
whom  an  action  is  pending  upon  a  contract,  Ac,  may,  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  a  demand 
against  him  for  the  same  debt  or  property,  upon  due  notice  to 
such  person  and  the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discbarge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
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amonnt  of  the  debt,  &c. ;  and  the  court  may,  in  its  discretion, 
make  the  order." 

This  order  w^  based  upon  an  affidavit  of  the  defendants, 
entitled  in  the  action,  setting  forth  that  said  mort^gee  has 
made  demands  upon  them  for  the  payment  to  her  of  the  amount 
due  on  said  mortgage,  and  has  notified  them  not  to  pay  said 
mortgage  to  any  person  but  her,  and  ckims  that  she  is  the  sole 
and  lawful  owner  of  the  said  mortgage,  and  that  said  claim  or 
demand  was  made  without  any  collusion  or  understanding 
between  said  Louisa  and  defendants,  or  either  of  them :  also, 
upon  an  affidavit  of  their  attorney,  that  no  answer  to  the 
action  had  been  put  in,  and  that  he  knew,  of  his  own  personal 
knowledge,  that  Louisa  T.  Milman  had  claimed,  and  now  claims, 
that  said  mortgage  is  her  property,  and  that  no  other  person 
has  any  interest  in  the  same :  also,  affidavits  of  service  of  notice 
of  this  application  upon  said  Louisa  T.  Milman  and  the  plbin- 
tifTs  attorney:  also  the  affidavit  of  said  Louisa  T.  Milman, 
that  said  mortgage  is  her  sole  and  exclusive  property ;  that  she 
never  assigned  or  agreed  to  assign  the  same,  or  any  In  t  rest 
therein,  nor  ever  received  any  consideration  for  any  assignment 
thereof:  also,  the  summons  and  complaint;  and  also,  iipju  the 
affidavit  of  the  plaintiff's  attorney,  in  opposition,  that  said 
Louisa  T.  Milman  did  in  April,  18G6,  sell  and  assign  to  plain- 
tiff's testutor  said  mortgage,  and  the  bond  accompanying  the 
same. 

These  affidavits  gave  the  special  term  jurisdiction  in  the 
matter  of  the  application,  and  the  allowance  of  the  order  was 
in  its  discretion.  It  is  so  declared  by  the  Code ;  and  being 
discretionary,  it  most  likely  was  not  the  subject  of  review.  I 
am,  therefore,  of  the  opinion  that  the  appeal  should  be  dis- 
missed. 

If,  however,  the  order  is  appealable,  it  should  be  alfirn^l. 
Its  justice  to  the  defendant  is  too  transparent  to  require  illus- 
tration. They  make  no  contest;  they  admit  the  obligation, 
and  that  it  is  past  due,  and  desire  to  pay  it  The  contest  is 
between  others  for  the  money.  The  instrument  is  not  nego 'li- 
able. One  claimant  is  the  payee  named  in  the  mortgage,  with- 
out possession;  the  other  is  the  possessor  of  the  mor'gage, 
without  any  other  evidence  of  title.    The  only  matter  in  dis« 
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pate  is  tlie  ownership  of  the  mortgage.  In  that  the  defcndantg 
have  no  interest  It  is  asserted,  that  sustaining  this  order 
will  produce  litigation  and  complication  between  mother  and 
daughter.  But  that  is  a  matter  this  court  can  not  consider. 
It  is  not  an  element  in  the  case.  The  Code,  section  122,  pro- 
vides for  protection  to  a  defendant ;  and  if  a  case  is  presented 
showing  him  entitled  to  the  benefit  of  its  proTisions,  in  the 
discretion  of  the  court  below,  this  court  cannot  review  it 
because  it  may  produce  complication  between  the  several  clain^ 
ants  of  the  fund. 
On  the  merits,  the  order  should  be  aflBrmed. 

A  majority  of  the  judges  concurred  in  holding  that  the  order 
was  nght  upon  the  merits. 

Woodruff,  J.,  dissented,  on  the  ground  that  the  provision 
of  the  Code  relied  on  ought  not  to  be  regarded  as  changing 
the  requisites  or  grounds  necessary  to  make  a  case  for  inter- 
pleading; and  that  the  mere  statement  that  a  thinl  person 
claims  the  subject  in  litigation,  without  showing  that  the 
defendant  is  ignorant  of  the  right,  or  is  not  fully  able  to  protect 
himself  against  the  claim  of  the  third  person,  or  without  show- 
ing in  seme  way  that  interpleading  is  necessary,  is  not  enough. 

The  object  of  the  legislature  in  enacting  section  122  o!'  the 
Code  was  not  to  change  the  grounds  of  interpleading,  nor  to 
extend  the  remedy  to  new  cases,  but  merely  to  make  the 
remedy  simple,  speedy,  and  summary.  Hence  the  order  should 
not  be  sustained  m  a  case  like  ihe  present,  where  no  pretense 
of  doubt  IS  stated.  Citing  Bedell  v.  Hoffman,  2  Pat/jrc,  199 ; 
Bell  V.  Hunt,  3  Barb.  Ch.  391 ;  8  Paigcy  347 ;  2  Hoffnu  Ch,  Pr. 
99,  ^00. 

HiTNT  and  Masok,  JJ.|  were  also  understood  to  be  for 
reversal 

Order  affirmed^  with  costs. 
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TAYLOB  V.  BRADLEY. 

I  June,  1868. 

For  a  breach  of  an  agreement  to  let  land  on  shares,  the  occupant  or 
farmer  maj  maintain  an  action  immediately,  without  awaiting  the  ex- 
piration of  the  term. 

An  agreement  to  let  a  farm  for  a  term  of  years,  each  party  to  furnish 
part  of  the  tools,  materials,  &c. ,  and  one  to  cultiyate  it  and  have  certain 
supplies,  after  which  all  products  areTto  be  equally  divided — may  be 
regarded,  neither  as  a  mere  lease  nor  as  a  contract  for  services,  but  as 
a  8pi>«ial  contract,  partaking  the  nature  of  an  adventure. 

The  measure  of  damages  on  a  breach,  by  the  owner  or  lessor  is,  the 
value  of  such  privilege  of  occupying  and  working  the  farm,  subject  to 
the  conditions  of  the  agreement,  and  under  all  the  contingencies  that 
are  liable  to  affect  the  result. 

Whether  plaintiff  hired  another  farm,  in  consequence  of  being  refused 
poraession  under  the  contract,  and,  if  so,  what  it  cost  to  remove 
thither,  are  not  relevant  questions ;  and  it  is  error  to  limit  his  recovery 
to  the  expense  of  such  removal. 

Whether  the  value  of  such  a  contract  may  be  proved  by  the  opinions  of 
witnesses, — Q^ery  t 

Lewis  C.  Taylor  sued  Henry  M.  Bradley,  in  the  supreme 
court,  for  breach  of  a  special  contract,  by  which  defendant 
agreed  to  let  to  plaintiff  f jr  three  years  from  a  future  day,  a 
farm  of  one  hundred  and  eighty-six  acres ;  each  party  to  famish 
half  the  tools,  &c,  and  pay  half  the  taxes,  and  the  lessee,  or 
farmer,  to  have  certain  family  supplies  from  the  products  of  the 
farm,  after  which  all  products  were  to  be  divided  equally. 

Bciore  the  commencement  of  the  teim,  the  defendunt,  who 
was  not  in  fact  the  owner  of  the  farm,  but  only  a  purchaser 
having  a  contract  for  its  conveyance,  assigned  his  contract  to 
one  Ingraham,  who  obtained  a  conveyance,  took  possession,  and 
refused  to  give  possession  to  plaintiff 

A.  the  trial  the  jadge  admitted  evidence  of  the  necessity  and 
the  cost  of  plaintiff's  hiring  another  farm,  and  the  expense  of 
removing  thereto ;  and  limited  plaintiff's  damages  to  the  differ- 
ence between  this  expense  and  what  would  have  been  the 
expense  of  removing  to  the  farm  defendant  agreed  to  let 
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Tlie  supreme  court  affirmed  a  judgmenty  on  a  verdict  for 
fifty  dollars,  for  this  amount  of  damages.  Plaindff  appealed 
to  this  coart 

At  the  March  term  the  following  opinion  was  read  in  con- 
sultation : 

Oroyeb,  J. — ^The  case  shows  that  at  the  time  of  making  the 
contract  by  the  parties,  for  the  breach  of  which  the  action  was 
brought,  the  defendant  held  a  contract  for  the  purchase  of  the 
farm  in  question  from  the  owners  in  fee ;  that,  before  the  time 
for  the  eutering  upon  the  performance  of  the  contract  between 
these  parties,  the  defendant  sold  said  contract  to  one  Ingraham, 
and  that  the  owner  of  the  fee  conveyed  such  farm,  in  pursuance 
thereof,  to  IngrahauL  This  shows  that  the  defendant  had  such 
an  interest  in  the  form,  as  would  have  enabled  him  to  perform 
his  contract,  had  he  chosen  to  do  so.  Then  it  follows  that  the 
class  of  cases  cited  by  defendant's  counsel,  fixing  the  rule  of 
diimnges  between  vendor  and  vendee,  lessor  and  lessee,  when 
the  vendor  or  lessor  can  not  perform  his  contract  because  of  a 
want  of  title,  have  no  application  to  this  case. 

It  IS  not  material  whether  the  contract  between  these  parties 
created  the  technical  relation  of  lessor  and  lessee  between  the 
parties.  The  contract  is  in  writing,  clear  and  explicit  in  its 
terms,  and  in  substance,  that  defendant  should  let  the  plaintiff 
the  farm  for  three  years;  that  it  should  be  stocked  with 
twenty-five  cows,  each  furnishing  half;  that  the  plaintiff 
shouid  cultivate  the  farm,  and,  with  certain  exceptions,  the 
products  should  be  equally  divided  between  the  parties.  From 
the  case  it  appears  that  the  plaintiff  was  prepared,  ready  and 
willing  to  perform  this  contract;  that  the  defendant  had,  at 
the  time  of  entering  into  the  contract,  such  title  as  enabled 
him  to  periorm,  but  that  he  sold  and  parted  with  this  title 
voluntarily  before  the  time  fixed  for  the  plaintiff  to  take 
possession  of  the  farm.  The  suggestion  of  the  defendant's 
counsel,  that  the  plaintiff  consented  to  this  sale,  is  not  sus- 
tained by  tht  facts  of  the  case,  nor  was  the  case  disposed  of 
upon  any  such  theory  in  the  supreme  court. 

The  question  is  simply,  what  damages,  if  any,  is  the  plaintiff 
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entitled  to  recover  for  the  yiolation  of  this  contract  hy  the  de- 
fendanty  his  failure  to  perform  not  arising  from  any  defect  of 
title  or  other  inability  to  perform.  It  was  held  by  the  court 
below  that  the  plaintiff  was  entitled  to  recover  the  additional 
expense  of  removing  his  family  and  effects  to  another  farm, 
hired  by  him,  about  four  miles  more  distant  from  his  residence 
than  the  fSsirm  in  question,  over  what  it  would  have  cost  to 
remove  lO  the  one  in  question.  And  the  court,  in  substance, 
limited  his  recovery  to  such  expense.  Upon  what  principle  or 
authority  this  expense  was  allowed  is  not  apparent  to  my  mind, 
but,  as  the  defendant  has  not  appealed,  and  this  question  has 
not  been  discussed  by  counsel,  I  shall  not  examine  or  attempt 
to  decide  it  If  the  plaintiff  can  recover  this  and  nothing 
more,  it  would  follow,  that,  had  not  the  plaintiff  had  occasion 
to  remofc,  he  could  only  have  recovered  nominal  damages 
The  plaintiff  insisted  upon  his  right  to  recover  damages  sus-> 
tained  by  him  in  consequence  of  being  deprived  of  the  benefits 
he  would  have  derived  from  performance,  l^his  was  rejocte4 
by  the  court  This  ruling  is  sought  to  be  sustained  upon  th^ 
ground,  first,  that  the  action  was  commenced  before  such 
benefits  and  gains  would  have  been  received  by  the  plaintiff  in 
case  of  performance ;  and,  secondly,  upon  the  ground  that  such 
benefits  and  gains  were  so  uncertain  and  contingent  that  the 
law  will  not  permit  a  recovery  therefor. 

The  first  ground  clearly  cannot  be  sustained.  If  the  con- 
tract was  valuable  to  the  plaintiff,  he  was  at  once  deprived  of 
this  value  by  its  violation  by  the  defendant,  and  his  cause  of 
action  therefor  was  complete,  as  much  as  at  the  end  of  the  term. 
This  must  be  considered  as  wholly  indep?ndent  of  the  second 
ground.  This  view  is  sustained  by  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill,  61 ;  Bagley  v.  Smith,  10  iV.  V.  489,  and  by 
numerous  analogous  cases,  where  damages  in  cases  of  personal 
injury,  sustained  after  the  commencement  of  the  action,  are 
held  to  be  recoverable. 

The  principal  difficulty  arises  upon  the  second  ground* 
Questions  of  this  character  have  been  before  the^onrt  in  a 
Tast  number  of  cases,  and  their  solution  has  been  attended 
with  much  difficulty.  The  same  rule  has  not  been  applied 
to  all  cases  seemingly  within  the  same  principle.     An  ex- 
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amination  of  the  cases  will  show  that  the  courts  haT«^  been 
endeaybring  to  establish  rules,  by  the  applkation  of  whidi 
a  party  will  be  compensated  for  the  loss  sustained  by  the 
breach  of  the  contract ;  in  other  words  for  the  benefits  and 
gains  he  would  haye  realized  from  its  performance^  and  nothing 
more. 

It  is  sometimes  said  that  the  profits  that  would  have  been 
derired  from  performance  cannot  be  recoTcred,  but  this  is  only 
true  of  such  as  are  contingent  upon  some  other  operation. 
Profits  which  would  certainly  have  been  realized  but  for  the 
defendant's  default  are  recoyerable.   GriflSn  v.  Golyer,  16  N.  T. 
489.     Upon  this  principle  it  was  held  that  a  party,  who  had 
contracted  for  an  engine  to  propel  machinery  to  be  deliyered 
upon  a  giyen  day,  could  recoyer,  as  damages  for  the  delay, 
the  yalue  of  the  use  of  the  machinery  to  be  propelled  by  it» 
although  he  could  not  show  the  profit  he  would  haye  made  by 
dressing  lumber  with  such  machinery,  the  latter  being  contin- 
gent   This  shows  the  contingency  or  uncertainty  upon  which 
the  rejection  of  the  claim  was  based.    It  is  not  an  uncertainty 
as  to  the  yalue  of  the  benefit  or  gain  to  be  deriyed  from  per- 
formance,  but  an  uncertainty  or  contingency  whether  snch 
gain  or  benefit  would  be  deriyed  at  all.    In  the  case  referred 
to,  it  was  certain  the  plaintiff  would  haye  had  the  benefit  of 
the  use  of  his  machinery  had  the  engine  been  receiyed ;  bnt  it 
was  contingent  on  other  matters  whether  profits  in  dressing 
timber  therewith  would  haye   been  realized;  therefore   the 
former  was  allowed  and  the  latter  rejected.    Judge  Seloek,  in 
his  opinion  m  Grifiin  v.  Golyer,  arrives  at  the  conclusion,  that 
had  the  plaintiff  in  Blanchard  v.  Ely,  21  Wend.  342,  claimed 
damages  for  the  loss  of  the  trips  of  his  steamer ;  that  is,  what 
she  could  haye  been  chartered  for  such  trips,  he  could  haye  re- 
coyered  therefor ;  but  as  he  claimed  to  recoyer  the  profits  he 
could  haye  made  upon  such  trips,  the  claim  was  rightly  rejected, 
as  it  was  uncertain  whether  there  would  haye  been  any  profits 
had  the  trip  be^n  made.    It  is  sometimes  said  that  speculatiye 
damages  cannot  be  recoyered,  because  the  amount  is  uncertain ; 
but  such  remarks  will  generally  be  found  applicable  to  such 
damages  as  it  is  uncertain  whether  sustained  at  all  from  the 
breacL    Sometimes  the  claim  is  rejected  as  being  too  remote. 
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This  is  another  mode  of  saying  that  it  is  uncertain  whether 
saeh  damages  resulted  necessarily  and  immediately  from  the 
breach  complained  of. 

The  general  role  is,  that  all  damages  resulting  necessarily  and 
immediately  and  directly  from  the  breach  are  recoverable^  and 
not  those  that  are  contingent  and  uncertain.  The  latter  de- 
scription embraces,  as  I  think,  such  only  as  are  not  the  cer- 
tain result  of  the  breach,  and  does  not  embrace  such  as  are 
the  certain  result,  but  uncertain  in  amount.  Thus  it  has 
been  held  that  a  party  agreeing  to  lease  real  estate,  having 
title,  who  refuses  to  perform  hss  contract,  is  liable  for  the  dif- 
ference between  the  rent  agreed  to  be  paid  and  the  actual  value 
of  such  rent  Driggs  v.  Dwight,  17  Weiid.  71.  The  real  value 
of  the  rent  of  real  estate  is  more  or  less  uncertain,  particularly 
in  country  localities,  and  must  always  be  determined  by  proof, 
and  that  often  conflicting,  and  yet  this  has  never  been  sug- 
gested as  a  reason  against  a  recovery.  In  this  case,  Judge 
CowEN  says,  the  measure  of  damages  was  certainly  not  con- 
fined to  the  difference  of  rent  The  jury  might  look  to  the 
actual  value  of  the  bargain  which  the  plaintiff  had  made.  But 
the  latter  remark,  I  think  must  be  understood  only  as  enabling 
them  from  this  source  to  determine  the  real  value  of  the  rent 
In  the  present  case,  the  natural,  immediate,  and  direct  conse- 
quence of  the  breach  by  the  defendant,  was  to  deprive  the 
plaintiff  of  his  right  to  the  use  of  the  farm,  and  the  half  of 
the  products  for  three  years,  and  I  can  see  no  reason  why  the 
plaintiff  should  not  recover  compensation  for  this,  the  same  as 
though  the  contract  gave  him  the  use  of  the  farm  and  all  its 
products  for  the  like  term  for  a  specified  money  rent  The 
uncertainty  as  to  the  gains  in  the  latter  case,  so  far  as  seasons 
and  fluctuating  markets  are  concerned,  would  be  the  same  as 
in  the  present  case. 

It  is  clear  that  such  uncertainty  would  be  no  barrier  in 
the  way  of  a  recovery  in  case  of  a  certain  money  rent  I  think 
such   uncertainty  no  obstacle  to  a  recovery  in  the  present 


Bui  the  question  still  remains,  how  is  the  value  of  the  plain- 
tiff's bargain  to  be  determined  ?  In  the  language  of  Seldbk, 
J.:  ^  TJie  law  uniformly  adopts  that  mode  of  estimating  dam« 
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ages  Tvhich  is  the  most  definite  and  certain.**  In  Masterton  ». 
Mayor  (a^ovc),  where  themarble  had  no  fixed  value,  it  was  held 
thai,  resort  might  be  had  to  proof  of  the  cost  of  famishing  it  in 
the  condition  required  for  deli  very.  In  accordance  with  this  mle 
the  value  of  the  interest  of  the  plaintiff  must  be  proved  by  ex- 
perienced farmers,  acquainted  with  the  business  of  farming  and 
wiih  the  farm  in  question.  This  may  be  readily  done  if  suck 
an  interest  has  a  market  value  and  the  witnesses  can  testify  to 
such  value.  The  mere  conjectures  or  opinions  of  witnesses 
can  not  be  received.  If  it  shall  appear  upon  trial  that  the 
value  of  the  plaintiff's  interest  can  not  be  proved  as  above,  for 
the  reason  that  such  an  interest  has  no  ascertainable  market 
value,  facts  must  be  proved ;  the  quantity  of  land  improved, 
the  quality  of  the  soil,  the  quality  of  the  various  kmds  of 
products  in  ordinary  years ;  the  market  value  of  such  products 
at  the  time  of  the  breach,  or  at  the  usual  market  season  there- 
for of  the  year  before,  the  value  of  labor  m  cultivating  the 
farm ;  and  from  these  and  other  facts  tendmg  to  throw  light 
upon  the  question,  the  jury  must  determine  the  value  of  that 
bargain  to  the  plaintiff  at  the  time  of  the  breach  by  the  de- 
fendant I  think  the  court  were  correct  m  excluding  the 
claim  of  the  plaintiff  for  time  employed  in  purchasing  the 
cows  he  was  to  furnish,  or  the  loss  upon  a  resale  of  such  cows. 
Such  damages  were  not  the  direct,  immediate  consequences  of 
the  breach  of  the  defendant,  but  depended  upon  other  contin- 
gencies. The  plaintiff  will  be  fully  compensated  by  recovering 
the  value  of  his  bargain.  He  ought  not  to  have  more,  and  I 
think  he  is  not  precluded  from  recovering  this  by  any  infirmity 
of  the  law  in  ascertaining  its  amount  He  ought  to  receive  no 
more  than  he  would  if  at  the  time  of  entenng  into  the  con- 
tract he  had  had  on  hand  the  cows  and  other  things  required 
by  him  for  performance  on  his  part 

My  conclusion,  unaided  by  any  opinion  of  the  court  below, 
or  any  argument  or  brief  upon  the  part  of  the  appellant,  is, 
that  the  judgment  appealed  from  must  be  reversed  and  a  new 
tnal  ordered,  costs  to  abide  event 

The  court,  not  being  agreed,  reserved  the  cause  for  future 
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consideration.     At  the  June  term  the  following  opinion  was 
dehvered : 

Woodruff,  J. — "So  question  appears  to  have  been  raised  on 
the  trial  touching  the  liability  of  the  defendant.  Although  it 
was  alleged  in  the  answer  that  the  sale  of  the  farm  in  question 
was  by  the  consent  of  the  plaintiff,  and  such  consent  is  set  up 
as  a  rescission  of  the  contract  declared  upon,  the  proof  obvi- 
ously failed  to  estabhsh  such  a  rescission,  and  the  case  was 
properly  treated  as  one  in  which,  after  the  execution  of  the 
agreement;  the  defendant  had  voluntarily  sold  the  farm  and 
had  broken  his  engagement  With  the  plaintiff,  and  had  thereby 
subjected  himself  to  the  payment  of  whatever  damages  the  de- 
fendant had  sustained  thereby,  to  be  assessed  according  to  such 
rule  as  the  law  prescribes. 

Neither  the  industry  of  counsel  nor  my  own  research  has 
discovered  any  adjudged  case  m  which  the  rule  of  damages  for 
the  breach  of  such  an  agreement  has  been  declared. 

In  ascertaining  the  rule  it  may  be  material  to  determine 
what  is  the  character  of  the  agreement,  and  what  relations 
would  arise  between  the  parties  had  it  been  carried  out  by 
mutual  performance. 

The  words  of  the  agreement  express  an  undertaking  by  the 
defendant  "to  lease  and  to  farm  let''  to  the  plaintiff  the  farm 
in  question,  known  as  the  Gray  Farm,  for  the  term  of  three 
years.      The  further  provisions  show  that  the  farm  was  to  be 
stocked  and  furnished  mainly  by  equal  contribution  of  the 
parties,  the  plaintiff  to  wholly  furnish  some  things,  and  to  oc- 
cupy and  work  the  farm ;  the  defendant  to  wholly  supply  and 
pay  for  other  things,  and  to  have  the  privilege  of  also  work- 
ing and  improving  the  form;   and  all  the  proceeds  of  the 
farm  (over  and  above  keeping  the  stock  thereon,  and  the  use 
of  certain  specified  articles  in  the  plaintiff's  family),  are  "  to  be 
divided  between  the  respective  parties  equally,  share  and  share 
equal,  both  as  to  expenses  and  profits  arising  from  said  farm." 
If  this  agreement  is  to  be  treated  as  an  agreement  for  a  lease, 
such  as  if  carried  into  execution  would  create  the  relation  of 
landlord  and  tenant,  then  some  guide  or  principle  governing 
IV-— 24 
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the  recorerj  of  damages  will  be  found  ia  cases  of  the  breach  of 
agreements  to  lease. 

If  it  is  to  be  treated  as  a  contract  for  work  and  kbor,  tLe 
compensation  therefor  to  be  made  in  the  partial  snpporfc  of  the 
family  on  the  farm,  and  in  the  final  division  of  the  proceeds  of 
the  cnltivation,  then  some  analogy  will  be  found  in  the  cases 
which  declare  the  rule  of  damages  for  a  breach  of  contracts  to 
employ  for  definite  term. 

And  if  it  shall  appear  to  be  an  agreement  of  a  mixed  nature, 
containing  some  of  the  characteristics  of  both,  the  rule  must 
be  derived  from  general  principles  that  may  be  in  harmony,  if 
possible,  with  both,  or^  at  least,  conformable  to  the  law  of  con- 
tracts generally. 

In  Jackson  ex  dem.  Golden  t*.  Brownell,  1  Johns.  267,  the 
permitting  of  two  persons  to  reside  on  the  farm  for  one  yi-ar, 
cultivate  it,  and  divide  the  grain  with  other  two,  who  held 
under  a  lease  from  the  lessor  of  the  plaintiff  and  also  resided 
thereon,  was  held  a  breach  of  the  condition  of  a  lease  which 
forbade  more  than  two  families,  or  tenants,  to  '^  reside  od,  use 
or  occupy  any  part  of  the  premises."     And  to  the  claim  that 
the  tiYo  persons  so  cultivating  the   farm  were  mere  servants 
and  that  their  contract  was  a  contract  for  labor  and  service,  to 
be  paid  for  out  of  the  crops,    Livinqstoj?^,  J.,  says:  "The 
only    question    is,    whether    they    were   tenants    or  barely 
servants;  each  had  every  character  of  a  tenant  and  not  of  a 
mere  laborer  for  the  owner  of  the  soil ;  they  took  under  a  con- 
tract for  a  year ;  they  occupied  the  same  house ;  they  held  an 
interest  or  estate  in  the  land;  they  paid  rent  in  grain;  they 
might  bring  their  own  cattle  on  and  reap  what  they  pleased 
from  it  for  their  exclusive  benefit,  except  grain^  which  was  to 
be  divided." 

In  Foote  v.  Golvin,  3  Johns.  215,  where  one  Litchfield  sowed 
fourteen  acres  of  land  belonging  to  the  plaintifif  Foote  with 
rye,  on  an  agreement  that  Foote  should  have  one-third  of  the 
crop  and  Litchfield  two-thirds,  to  be  divided  upon  the  field,  it 
was  held  that  the  two  had  a  joint  interest  in  the  crop,  and  as 
such,  could  maintain  trespass  against  a  wrong-doer  who  cut 
and  carried  it  away ;  and  to  the  argument  that  Foote's  share  on 
the  division  provided  for  was  to  be  regarded  as  rent,  and, 
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therefore^  as  the  property  of  the  cropper  as  tenant  until 
gathered  and  diyided,  Spencbb,  J^  holding  that  the  property 
▼as  joint,  says:  *'  This  seems  best  to  promote  the  intentions 
of  landlord  and  tenant;  if  the  portion  reserved  for  the  land- 
lord was  to  be  considered  as  rent,  and  in  which  he  was  to  haye 
no  interest  nntil  sererance  and  deliyery,  it  would  put  it  in  the 
power  of  tenants  clandestinely  to  alienate  the  prbduce  of  the 
land,  to  tiie  injury  of  the  person  who  had  enabled  them  to 
raise  the  crop/' 

Andy  in  Bradish  v.  Schenck,  8  Johns.  151,  where  Sbhenck 
brought  an  action  of  trespass  quare  clausum  fregii  against 
Biadish,  for  damage  done  to  a  crop,  it  was  proyed  that  one 
Gurtiss  ^'  took  the  land  of  the  plaintiff  and  planted  it  with  com 
upon  shares.''  To  the  objection  that  the  possession  was  in 
Gurtiss,  as  tenant,  and  the  property  in  the  crop  was  in  him,  it 
is  said,  per  curiam^ ''  letting  land  upon  share  for  a  single  crop 
is  no  lease  of  land,  and  the  owner  alone  must  bring  trespass 
for  breaking  the  dose.  Schenck  and  Gurtiss  were  tenants  in 
common  of  the  eom,"  &c. 

On  the  other  hand,  in  Stewart  v.  Doughty,  9  Johns.  107, 
where  one  Van  Antwerp  let  a  farm  for  six  years  to  A.  Stewart, 
the  latter  stipulating  "  to  render,  yield  and  pay  to  Van  Ant- 
werp the  one-half  of  all  the  wheat,  rye,  com  and  other  grain 
raised  on  the  Ceam  in  each  year,  in  the  bushel,  after  deducting 
the  seed,"  with  the  right  reserved  to  each  to  terminate  the  ar- 
rangement on  giving  six  months'  notice,  in  an  action  of  tres- 
pass by  Stewart,  Junior,  claiming  under  A.  Stewart,  for  break- 
ing, entering  and  carrying  away  the  crop,  against  the  defend- 
ants, who  justified  as  servants  of  Van  Antwerp,  who  had  given 
the  six  months'  notice,  and  A.  Stewart  had  removed  in  com- 
pliance therewith, — ^it  was  held,  Kbitt,  Gh.  J.,  giving  the 
opinion,  that  the  crop  belonged  to  A.  Stewart  as  emblements, 
noirwithstanding  '*'  the  lease  was  determined    The  sale  of  it 
while  in  the  ground,  before  the  notice  to  quit,  as  the  prop- 
«ty  of  A.  Stewart,  was  a  valid  sale.    That  the  whole  property 
in  tlie  grain  was  in  the  lessee.     That,  it  being  a  lease  for  five 
yean,  by  which  Van  Antwerp  "  rented  and  hired,  and  suffered 
the  lessee  to  possess  and  enjoy  the  farm,  and  gave  him  the 
quiet  and  unintermpted  possession,"  &&,  an  interest  in  the  soil 


873  NEW  YORK 


Taylor  «.  Bradley. 


passed,  and  the  lessee  would  have  been  entitled  to  an  action  of 
trespass  for  any  unlawful  entry  upon  it  That  the  proportion 
of  the  productions  of  the  farm  which  the  tenant  was  yearly  to 
render,  was  a  payment  of  rent  in  kind.  They  were  not  tenants 
in  common  in  the  crops  and  productions  raised ;  the  interest 
and  property  in  the  crops  was  exclusiyely  in  the  tenant  until  he 
had  separated  and  delirered  to  the  lessor  his  proportion.  And, 
accordingly,  the  purchaser,  having  the  ezclusiye  interest  in  the 
crop,  could  maintain  the  action  against  the  lessor  for  entering, 
cutting,  and  carrying  away. 

In  Orerseers  t^.  Orerseers,  14  Johns.  365,  where  it  appeared 
that  one  Sweet  *^  lived  and  worked  on  a  farm  in  Fort  Ann,  in 
common  with  one  Hotchkiss  for  about  three  years,  the  fium 
being  worth  about  one  hundred  dollars  a  year,  and  that  they 
held  the  farm  on  shares,  rendering  half  the  produce  to  Mead, 
the  owner,  the  court,  holding  that  Sweet  thereby  gained  a  set- 
tlement in  Fort  Ann,  place  the  decision  on  the  ground  that 
the  transaction  was  a  '^  bona  fide  renting  and  occupying  as  ten- 
ant .  .  for  two  years  and  actually  paying  such  rent,"  with- 
in the  statute  which  makes  that  the  test  in  determining  the 
place  of  settlement  '^  Hotchkiss  and  Sweet  had  the  entire  eon- 
trol  and  ostensible  possession  of  the  farm,  to  sow  and  plant 
according  to  their  discretion  for  three  years.  The  one-half  of 
the  produce  which  they  had  a  right  to  retain  is  not  to  be  re^ 
garded  as  a  mere  rule  of  compensation  for  their  labor ;  but  the 
one-half  which  they  were  to  yield  to  the  proprietor  of  the  land 
ought  to  be  considered  as  rent  for  use  of  the  farm." 

Again :  in  De  Mott  v.  Hagerman,  8  Cow.  220,  where,  in  an 
instrument  under  seal,  dated  April  1, 1824,  ^^  John  De  Mott 
^rees  to  let  said  Billson  work  a  part  of  his  farm,  &c.  Bill- 
son  to  work  such  part  as  De  Mott  shall  or  may  direct,  to  put 
all  grain  in,  in  good  order,  to  find  all  the  seed,  and  out  of  the 
crop  deduct  De  Mott's  one-half  of  seed  so  found ;  to  deliver 
to  De  Mott  at  his  store  cne-half  of  all  the  produce  raised  oa 
said  farm,  &c;  said  Billson  to  go  on  the  farm  as  soon  as  con- 
venient, and  leave  it  on  the  first  day  of  April  next,** — ^it  was 
held,  that  this  was  a  letting  of  land  upon  shares,  not  a  lease; 
and,  as  to  the  grain  raised,  the  plaintiffs  were  tenants  in 
common." 


COUET  OF  APPEALS.  378 

Taylor  «.  Bradley. 

If  these  six  cases  can  be  harmonized^  it  mnst  be  on  the 
ground,  that  three  of  them  hold  that  such  an  arrangement  as 
we  are  considering,  when  made  in  reference  to  a  single  crop, 
is  not  a  lease,  and  the  share  reserved  to  the  owner  is  not  rent ; 
bat  the  others,  that,  when  the  arrangement  is  for  one  or  more 
years,  the  agreement  of  hiring  is  a  lease,  the  whole  property  in 
the  crop  is  in  the  cnltiyator  as  tenant,  it  may  be  sold  as  his  sole 
property,  and  the  owner  of  the  land  acquires  no  interest  there- 
in until  it  is  secured  and  divided  and  delivered  to  him,  and  then 
he  takes  it  as  rent  The  use  of  the  terms  " let'*  or  " lease,''  if 
that  could  be  resorted  to,  to  ascertain  when  the  parties  intend 
to  create  the  relation  of  landlord  and  tenant,  will  not  har- 
monize these  cases,  because  terms  were  employed  in  most  or 
all  of  them,  which  are  apt  to  create  a  lease. 

If  these  last-named  cases  were  to  govern  the  agreement  now 
before  us,  we  should  be  able  to  give  it  a  specific  character,  and 
by  referring  to  the  rule  of  damages  for  a  breach  of  an  agree- 
ment to  lease,  possibly  find  some  guide  to  the  determination  of 
the  qaestion  raised  by  this  appeal. 

But,  subsequent  cases  have  not  followed  those  which  held 
that  the  arrangement  has  the  effect  lastly  mentioned. 

In  Caswell  r.  Districh,  15  Wend.  379,  the  agreement  by  the 
owner  was,  *'  to  let  Districh  (the  defendant)  have  his  farm  for 
one  year,"  and  Districh  agreed  to  sow  oats  and  give  the  owner 
one-third  in  the  half  bushel;  corn  one-third  in  the  basket; 
wheat  one-third  in  the  half  bushel,  &c.  And  the  court  say  of 
this,  ^'  the  agreement  was  a  letting  of  the  premises  upon  shares, 
and,  technically  speaking,  it  was  not  a  lease,"  approving  Foot 
9.  Colrin,  Bradish  v.  Schenck,  and  De  Mott  v.  HagermaU) 
above  referred  to ;  although  here,  the  agreement  was  for  a  fixed 
term,  like  Jackson  v.  Brownell.  They  hold,  also,  that  the  por- 
tion of  the  crops  to  be  paid  to  the  owner,  was  not  by  way  of 
rent,  in  which  case  the  property  would  be  in  the  tenant  until  a 
division^  but  secured  to  the  owner  a  property  in  the  crop 
ab  initiOy  and  so  made  the  two  parties  tenants  in  common. 

The  court  intimate,  that  the  decision  in  Stewart  v.  Doughty 
can  be  disi/inguished  on  the  ground,  that  there  the  phraseology 
of  the  instrument  so  corresponded  with  the  terms  usual  in 
leases  as  to  indicate  that  the  portion  of  the  crops  was  in- 
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tended  as  payment  of  rent  in  kind,  and  hence*  the  whole  in- 
terest belonged  to  the  tenant  until  diyision. 

In  Putman  r.  Wise,  1  ffiU^  234,  the  relation  created  by 
such  arrangements  is  very  elaborately  discnssed.  There  the  in- 
strument was  in  form  substantially  like  tiiat  in  Stewart  v. 
Doughty.  It  was  under  seal;  the  owners  ''do,  by  these 
presents,  lease  and  to  farm  let  all  said  lands  to  the  parties  of  the 
second  part/'  &c. ;  then  followed  particular  details,  as  to  the 
furnishing  of  seed,  &a;  and  the  parties  of  the  second  pari 
covenanted  **  to  yield,  pay  and  give  to  the  parties  of  the  first 
port  one-half  of  all  the  grain  nused,  to  be  deliyered  at,"  &c,  with 
details  as  to  the  mode  of  cultivating,  &c ;  the  feeding  of  sheep 
supplied  by  the  parties  of  the  first  part ;  division  of  the  wool ; 
and  that  the  parties  of  the  first  part  should  have  the  land  from 
April  1,  1836,  to  April  1,  1837,  and  if  they  performed  the 
agreement  in  a  noianner  satisfactory  to  the  owners,  they  should 
have  it  another  year  on  the  same  terms. 

Mr.  Justice  Cowek,  in  giving  the  opinion  of  the  court,  re- 
views the  previous  cases,  particularly  Stewart  v.  Donghty; 
regards  Caswell  v.  Districh  as  in  principle  overruling  it;  re- 
pudiates any  distinction  founded  on  the  employment  of  terms 
of  "  letting,'*  "  leasing,"  "rendering,**  Ac,  or  on  the  difieience 
between  an  agreement  that  is  to  continue  for  a  single  crop  or 
more  years;  and  holds,  that  the  arrangement  is,  that  the  occu- 
pants or  croppers  shall  come  in  rather  as  servants  than  tenants^ 
taking  an  interest  in  the  crops  and  other  products  as  compen- 
sation for  their  labor.  The  owners  are  compensated  for  the 
use  of  their  land  by  a  share  of  the  crop,  and  the  occupiers  are 
compensated  for  their  labor.  That  this  makes  them  tenants 
in  common  of  the  crops  and  products,  unless  the  terms  of  the 
contract  (which  might  be,  without  legal  objection)  are  such  as 
to  secure  to  one  or  the  other  an  exclusive  interest  in  some  or 
one  of  the  particular  crops  or  products.  If  division  of  products 
be  contemplated,  a  tenancy  in  common  arises  in  such  as  are  to 
be  divided. 

He  refers  to  numerous  cases,  chiefly  from  New  England,  to 
the  effect  that  the  occupier,  being  a  mere  servant,  cannot  main- 
tain trespass  quare  dausum  fregit^  but  the  owner  only.  That 
hifl  possession  is  that  of  the  owner.    That  he  has  no  interest 
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in  the  land  he  can  assign,  and  on  his  deafcli  the  contract  would 
be  at  an  end. 

This  case  was  followed  by  our  present  supreme  court  in 
Dineaart  v.  Wilson,  15  Barb,  695. 

This  latter  yiew  of  the  subject  is  in  confonnity  with  the 
cases  ill  Massachusetts,  New  Hampshire  and  Maine ;  Lewis  v, 
Lyman,  22  Pick,  437,  and  the  cases  therein  referred  to  being 
prominent.  And  a  case  furnishing  a  rery  close  analogy  is 
found  in  Connecticut, — Loomis  v.  Marshall,  12  Conn.  G9.  See 
Bennett  v.  Piatt,  9  Pick,  558 ;  Chandler  v.  Thurston,  10  Pich 
209 ;  Beaumont  v.  Crane,  14  Mass.,  400 ;  Melville  y.  Brown,  15 
Id.  82 ;  Dockham  v,  Parker,  9  Greenl.  137 ;  Kittredge  v.  Woods, 
3  N.  H.  503 ;  Robertson  v.  George,  7  Id.  306 ;  Bishop  v.  Doty, 
1  Vt.  37. 

If  the  question  were  new,  I  should  say  unhesitatingly  that 
each  case  ought  to  be  chiefly  goyemed  by  the  language  em- 
ployed by  the  parties  to  express  their  intention.  Nor  do  I  per- 
ceiye  any  legal  objection  to  a  stipulation  in  a  lease  for  the  pay- 
ment of  rent  in  wheat  or  product  of  the  land  leased.  In  gen- 
eral, in  a  lease  for  years,  or  a  grant  in  fee,  reserying  rent,  when 
it  is  payable  in  specified  articles,  as  a  certain  number  of 
bushels  of  wheat  and  so  many  fowls,  &c.,  it  is  entirely  clear 
(hat  the  parties  expect  that  the  payment  will  be  out  of  the 
product  of  the  fami.  Nor  would  the  reseryation  be  any  less 
rent,  in  my  apprehension,  if  the  reseryation  were  in  terms 
"  rendering,  deliyering  and  paying  so  many  bushels  of  wheat 
out  of,  or  ^Mtrcel  of,  the  wheat  raised  on  the  farm.*' 

Parties  are  certainly  at  liberty  to  define  and  establish  their 
legal  relations  by  the  use  of  terms  legally  appropriate  to  the 
object;  and  it  is  not  clear  to  my  mind  that  courts  should 
not  give  eflTect  thereto,  according  to  their  understood  legal 
meaning. 

Hence,  when  A.  agrees  with  B.  that  he  will  employ  B.  with 
hifl  team,  &a,  upon  his  farm,  whether  for  one  year  or  five, 
leaving  B.  at  liberty  to  cultivate  such  fields  and  plant  such 
crops  as  he  shall  see  fit,  with  just  regard  to  what  good  hus- 
bandry requires,  and  to  pay  B.  for  his  work,  labor  and  seryices, 
one-half  of  the  crops  raised,  it  is  obvious  that  the  parties  in- 
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tend  an  agreement  for  work,  labor  and  services^  to  be  paid  for 
by  A.  in  a  share  of  the  results. 

On  the  other  hand,  if  A.  should  demise,  lease  and  let  the 
farm  to  B.,  to  have  and  to  hold  for  the  term  of  one  or  fire 
years,  to  be  cuUivated  in  a  hnsband-like  manner,  rendering 
and  paying  to  A.  an  annual  rent  for  the  use  of  the  farm,  to 
wit,  one-half  of  the  crops  raised, — I  perceive  no  sensible  reason 
why  the  parties  should  not  be  deemed  to  intend  an  actual  and 
technical  lease,  which  would  entitle  the  lessee  to  poasession, 
give  him  a  term  in  the  land,  make  his  payment  rent  in  the 
technical  sense.    It  may  well  be  inferred  from  this  language, 
contra-distinguished  from  the  other,  that  here  it  was  intended 
that  the  tenant  should  have  exclusive  possession  and  the  whole 
ownership  for  the  term,  subject  only  to  his  duty  to  pay  the 
rent  as  it  accrued.  While,  in  the  other  case,  it  would  be  equally 
plain  that  the  owner  did  not  intend  to  divest  himself  of  pos- 
session or  of  title  to  the  crops,  but  to  come  under  an  obliga- 
tion and  duty  to  compensate  for  the  services  by  paying  there- 
for out  of  and  according  to  the  quantity  of  the  products.    In 
each  case  the  result  at  the  end  of  the  term,  if  both  performed, 
would  be  precisely  the  same,  and  yet  it  may  be  deemed  by 
parties  contemplating  such  aiTangements  with  an  owner  of 
land,  very  important  to  their  security  that  they  should  have  all 
the  rights  of  tenants,  and  when  they  obtain  an  instrument  in 
the  form  of  a  lease,  in  very  terms  giving  them  a  term,  and 
fixing  rent. as  such,  there  would  seem  to  me  no  legal  reason  for 
saying  the  parties  did  not  intend  just  what  such  terms  express. 
And,  therefore,  when,  upon  the  instrument  itself,  the  parties 
have,  in  legal  language,  created  a  term  in  the  land,  it  should, 
in  accordance  with  the  view  expressed  by  Kent,  Ch.  J.,  in 
Stewart  v.  Doughty,  be  permitted  to  operate  accordingly.   But, 
on  the  other  hand,  where  the  terms  employed  indicate  a  hiring 
of  person  and  team,  &c.,  and  an  intent  that  the  owner  hold 
the  title  and  possession  of  the  land,  and  make  compensation 
out  of  the  product,  let  it  operate  accordingly. 

The  mere  circumstance  that  the  pecuniary  result  of  com- 
plete conformance  would  be  identical,  is  not  a  conclusive  test 
of  the  intention  of  the  parties.  The  intermediate  and  differ- 
ent incidental    legal   consequences  cf   the  two  instruments 
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may  have  been  the  great  motiye  to  the  difference  in  their  form, 
and  presumptively  have  controlled  the  parties  in  their  form. 
And,  if  a  tenant  will  only  commit  himself  to  such  an  enter- 
prise for  a  term  of  years,  on  condition  that  he  shall  have  a 
legal  estate  in  the  land  for  the  term,  and  that  the  owner  of  the 
fee  shall  look  to  the  conditions  of  the  lease  and  his  covenants 
for  his  compensation  for  the  use  of  the  land  as  rent ;  and  being 
of  such  mind  he  obtains  from  the  owner  an  instrument  in 
legal  and  apt  terms  to  express  that  result, — why  should  not  the 
instrument  so  operate?  It  is  not  a  suflScient  reason  for  deny- 
ing such  legal  effect  that  another  agreement,  which  is  differ- 
ently expressed,  imports  an  intention  to  hire  and  pay  for  the 
work  and  labor. 

Notwithstanding  these  suggestions,  the  balance  of  the  author- 
ities above  cited  seems  to  be,  that,  notwithstanding  the  techni- 
cal terms  employed,  such  an  agreement  does  not  amount  to  a 
technical  lease;  that  the  relation  of  landlord  and  tenant  is  not 
contemplated,  and  the  portion  of  the  crops  reserved  to  the 
owner  is  not  rent  but  compensation  for  the  use  of  the  land, 
while  the  other  portion  is  compensation  to  the  occupier  for  his 
work,  labor  and  services,  &c ;  and  that  the  legal  possession  of 
the  land  is  in  the  owner,  and  the  two  are  tenants  in  common 
of  the  crop. 

If  this  view  be  taken  of  the  nature  and  intent  of  the  agree- 
ment before  us,  what  is  the  rule  of  damages  for  its  breach  ? 

It  is  settled  that  if  there  be  an  agreement  to  employ  for  a 
specified  term  and  for  a  specified  compensation,  and  the  em- 
ployer refuses  to  perform,  he  is  liable  to  pay  as  damages  the 
stipulated  compensation  for  the  full  period,  provided  the  pro- 
posed employee  remains  out  of  employment  and  in  readiness 
to  serve  during  the  whole  period.  But,  although  he  is  prima 
facie  entitled  to  the  whole  compensation,  it  is  competent  for 
the  defendant  to  reduce  the  recovery  by  showing  that  the 
plaintiff  earned  something  in  other  ways  during  the  period, 
and  it  is  said  that  such  reduction  may  be  insisted  upon  on 
proof  by  the  defendant  that  the  plaintiff  had  the  opportunity 
to  accept  other  employment  of  the  same  kind,  in  the  same 
locality  and  refused.    Sedgwick  on  Damages^  2  ed.  352,  ch.  12 ; 
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Costigan  v.  Mohawk  &  Hudson  R.  B.  Co.,  2  Den,  600^  and 
cases  cited;  Heim  v.  "Wolf,  1  E.  D.  Smith,  73. 

But  it  is  quite  chylous  that,  if  such  be  the  rule,  the    party 
suing  to  recover  his  wages  must  wait  until  wages  are  dliie  be- 
fore he  can  recover  them,  and  he  can  recover  no  more  tian 
have  accrued*     That  is  to  say,  the  plaintiff  can  recover  no 
more  nor  any  faster  than  he  would  be  entitled  to  receive  if  he 
had  been  employed.    The  employer  will  not  be  bound  to  pay 
the  plaintiff  for  being  idle  more  than  he  would  pay  hira  for 
rendering  the  service,  and  wages  will  accrue  no  faster  to  tlie 
plaintiff  while  idle  than  while  employed,  and,  therefore,  p^^ 
pectivc  wages  cannot  be  recovered. 

Can  the  rule  of  damages  in  such  case  be  varied  by  decl3^^& 
not  for  wages  as  such,  but  for  damages  for  denying  tc^  ^"^ 
plaintiff  the  opportunity  to  earn  the  wages?  Doubtless  7^ 
cause  of  action  may  be  so  dealt  with,  but  that  will  not  '-*^™® 


the  plaintiff  to  the  stipulated  compensation  not  yet  aco^^®^ 
Kon  constat  whether  the  plaintiff  may  not  in  the  future  ^^^^ 
employment  which  will  be  even  more  remunerative,  aa^  ^"^ 
plaintiff,  by  bringing  his  action  immediately  upon  the  r^»^isal 
to  employ,  cannot  practically  deprive  the  defendant  of  ^"® 
benefit  of  the  reclamation  or  abatement  for  earnings  whicl^  ^^1 
be  subsequently  received  from  other  sources.  If  the  acti^>^  "^ 
brought  immediately,  the  plaintiff  will,  of  course,  be  en.^^"^ 
to  nominal  damages,  and  it  may  be,  under  some  circumsti*^^ 
to  special  damages.  But  if  he  claims  as  damages  the  lofls  of 
the  stipulated  wages,  he  must  wait  until,  but  for  the  breach  '^^ 
would  have  received  them. 

This  IS  not,  however,  because  he  is  not  entitled  to  the  benefit  of 
his  contract,  nor  because  the  whole  value  of  the  contract'm^J  ^^^ 
be  recovered  in  a  single  action,  and  immediately  upon  the  rot^^ 
of  the  defendant  to  perform ;  but  because  the  whole  wages  do 
not  represent  the  value  of  the  contract.     Presumptively  ^^ 
services  which  he  does  not  render  and  which  he  can  toni  to 
other  account  are  worth  as  much  as  the  wages,  and,  therefore, 
so  long  as  it  is  uncertain  whether  he  will  have  other  employ- 
ment, it  is  impossible  to  tell  what  he  has  lost  by  the  defendants 
fault 

Now,  if  the  contract  which  we  have  before  set  up  was  aa 
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agreement  for  a  lease,  the  mle  of  damages  usually  applied  to 
such  agreements  is,  the  difference  between  the  rent  the  tenant 
agrees  to  pay  and  the  annual  Talue  of  the  term,  and  special 
damages  may  be  awarded  also  for  expenses  necessarily  incurred, 
vhich,  by  reason  of  the  disappointment,  are  lost.  Driggs  v. 
Dwight,  17  Wend.n;  Giles  v.  O'Toole,  4  Barb.  261;  Law- 
rence  v.  Wardwell,  6  IcL  424. 

But  the  conclusion  above  arrived  at  is,  that  under  the  author- 
ities we  cannot  treat  the  present  contract  as  an  agreement  for 
a  lease,  properly  or  technically  so  caUed. 

And  it  has  been  seen  that  if  the  agreement  be  regarded  as 
an  agreement  for  services,  the  recovery  would  be  the  stipulated 
compensation  up  to  the  time  of  suit  brought,  subject  to  the 
nght  of  the  defendant  to  show  earnings,  or  at  least  a  refusal  to 
earn  during  the  same  period  or  a  portion  thereof. 

Obviously,  if  the  rule  of  damages  applicable  to  a  mere  hiring 
of  services  were  to  be  applied  to  this  case,  the  plaintiff,  having 
brought  suit  immediately  after  the  breach,  could  not  claim,  upon 
any  facts  proved,  that  anything  in  the  nature  of  wages  or  com- 
pensation had  accrued,  or  would  have  then  accrued  to  him  had 
the  contract  been  performed. 

Besides,  he  was  not,  except  in  a  remote  sense,  servant    He 
would  have  sowed  and  planted  and  cultivated  at  his  entire  dis- 
cretion, subject  only  to  the  rules  of  good  husbandry.  He  would 
have  supplied  a  portion  of  the  seed ;  he  would  have  found  food, 
slielter  and  maintenance  for  stock  furnished  by  himself,  the 
growth  and  produce  of  which  would  have  been  his  own ;  he 
woald  have  become  himself  the  employer  of  the  servants  out 
of  whose  labor  he  had  the  chance  of  profit ;  he  would  have 
had  a  home  for  his  family,  and  a  portion  of  the  supplies  for 
their  use,  and,  finally,  his  settlement  would  have  been  in  the 
nature  of  an  accounting  and  distribution  of  the  stock  and 
profits.    This,  it  is  true,  did  not  create  a  partnership  in  the 
ttsoal  sense  of  that  word,  and  if  it  did  not  create  the  relation 
of  landlord  and  tenant,  it  was  certainly  not  a  hiring  upon 
wa^^es,  the  benefit  of  which  could  only  be  derived  from  per- 
formance or  from  being  out  of  employment. 

In  my  judgment  we  are  not  put  to  the  alternative  of  regard- 
ing; the  present  agreement  as  either  the  one  or  the  other,  but 
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may  regard  it  as  a  special  contract,  partaking  of  some  of  the 
characteristics  of  both. 

According  to  the  above  later  cases,  it  is  not  a  lease,  nor  an 
agreement  for  a  lease,  and  the  plaintiff  wonid  not  hare  been  a 
tenant,  and  yet  he  was  not,  and  would  not  if  he  had  entered 
into  possession,  hare  become  the  mere  servant  of  the  owner. 
Indeed,  in  Walker  v.  Pitts,  24  Pick.  191,  in  the  supreme 
coart  of  Massachusetts,  where  it  is  so  uniformly  held,  that  the 
occupier  does  not  own  the  crops  as  tenant,  rendering  to  the 
owier  a  portion  us  rent,  but  the  two  are  tenants  in  common. 
Justice  Morton  says:  "The  occupier  is  not  a  mere  servant; 
it  is  not  a  contract  of  hire  in  which  he  receives  compensation 
for  services.  It  is  not  a  mere  license  to  enter  and  cultivate,  nor 
a  tenancy  at  will," — ^yet  he  says,  "he  had  a  right  to  occupy, 
and  an  interest  iu  the  land.  The  owner  could  not  exclude 
him,  nor  maintain  an  action  against  him,  for  anything  done  in 
pursuance  of  the  agreement'' 

In  view  of  these  observations,  and  in  view  also  of  the  decisions 
above  referred  to,  the  learned  justice  did  very  pertinently  add, 
"  what  the  precise  nature  and  character  of  his  interest  was,  is 
not  so  easily  determined." 

It  was,  in  view  of  the  decisions,  a  special  contract,  partaking 
somewhat  of  the  nature  of  an  adventure,  and  entitling  the 
party  to  the  chance  of  profit  or  benefit  derivable  therefrom. 
On  an  agreement  for  wages,  the  court  can  declare,  as  matter  of 
law,  that  if  the  party  serve,  he  is  entitled  to  the  stipulated 
compensation. 

If  the  amount  be  not  fixed  in  the  contract,  then,  what  his 
services  are  worth.  If  he  finds  other  employments  they  may  be 
allowed  in  abatement 

Here  the  court  cannot  say,  that,  if  the  contract  had  been  per- 
formed, he  would  have  realized  one  dollar  for  his  services; 
non  constat^  that  the  returns  of  the  cultivation  would  have 
equaled  his  expenditure.  It  may  be  presumed  that  the  earth 
will  yield  a  reward  to  the  husbandman:  bat,  how  large? 
That  depends  upon  the  details  more  or  less. contingent  and 
speculative.  And  other  contracts  of  the  same  nature,  in  the 
same  place,  calling  for  the  same  expenditure  of  time,  labor. 
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AW,  assistance  and  other  details,  and  upon  a  farm  of  the  same 
precise  character,  may  safely  be  said  to  be  impossible. 

To  my  mind  the  only  rule  which  can  be  prescribed,  and  the 
only  rule  which  will  do  justice  to  the  parties  is,  that  the 
plaintiff  is  entitled  to  the  T2&ne  of  his  contract  He  was 
entitled  to  its  performance;  it  was  broken;  he  is  deprived  of 
his  adTentare ;  what  was  this  opportunity  which  the  contract 
had  apparently  secured  to  him  worth  ?  To  reap  the  beneflt  of 
it  he  must  incur  expense,  perform  labor,  and  submit  to  an  ap- 
propriation of  his  stock.  His  damages  are  what  he  lost  by  be- 
ing deprived  of  his  chance  of  profit 

How  then  can  the  value  of  the  contract  be  proved  ?  If  it 
cannot  be  proved,  then  the  plaintiff  can  only  recover  nominal 
damages.  I  think  the  plaintiff  is  not  without  a  better  rule. 
The  administration  of  justice  frequently  proceeds  with  reason- 
able certainty  of  accomplishing  what  is  right,  or  as  nearly 
right  as  human  efforts  may  attain,  in  the  fiice  of  similar  diffi- 
culties, and  it  does  so  by  making  the  experience  of  mankind,  or, 
rather,  the  judgment  which  is  founded  upon  such  experience, 
the  guide. 

The  question  is  like  that  of  the  market  value  of  goods  on  a 
particular  day ;  which  becomes  a  test  of  damages,  only  as  a  means 
of  judging  how  much  one  entitled  thereto  could  have  realized 
by  a  sale,  and  yet,  numerous  contingencies  might  have 
rendered  it  impossible  to  sell  at  tl^at  price,  and  other  circum- 
stances might  render  it  grossly  improbable  that,  if  he  had  the 
goods,  he  would  have  sold  them  at  that  time.  So  when  the 
damages  for  not  executing  a  lease  of  a  house  are  to  be  ascertained 
by  proving  the  value  of  the  lease  at  the  rent  reserved ;  and 
other  cases  are  numerous,  in  which  such  value  must  be  ascer- 
tained by  resort  to  the  judgment  of  men  whose  knowledge 
of  the  premises,  and  whose  experience  in  the  same  or  like 
matters,  enables  them  to  form  a  judgment  on  the  subject 

It  is  quite  true,  that  any  opinion  so  expressed  will  be  open 
to  scrutiny ;  cross  examination  may  draw  out  all  the  grounds 
of  opinion,  and  may  travel  over  all  the  causes  of  uncertainty 
and  doubt  above  alluded  to,  even  to  the  estimate  in  detail  of 
all  the  possible  results  of  working  the  farm,  and  its  expenses 
and  contingencies. 
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It  is  also  true  that  any  such  opinion  must  be  formed,  in 
view  of  all  the  various  uncertainties  attending  the  operation  of 
working  the  farm,  but  it  is  a  result  based  upon  years  of  ex- 
perience and  observation,  with  knowledge  of  the  bim  itself, 
upon  which  the  plaintiff  must  rely,  to  prove  the  value  of  his 
contract  How  much  is  such  a  privilege  (whether  it  be 
called  a  lease  or  right  of  occupation,  or  by  whatever  name) 
worth  ?  Any  answer  to  that  question  necessarily  brings  into 
the  mind  of  any  one  proposing  to  buy  the  privilege,  all  that  it 
will  cost  him  in  time,  labor,  money  or  other  sacrifice  to  &iiet 
upon  performance  and  perform  the  contract  on  bis  part,  and 
also  all  the  uncertainty  as  to  the  result  in  producing  value  to 
him  in  return. 

Such  a  privilege  may  be  worth  nothing.  It  may  be  W4»th 
more  than  the  labor  and  expense  attending  it  I  think  it  is  a 
proper  subject  for  proof  in  that  form. 

According  to  these  views,  the  question,  whether  or  not  the 
plaintiff  hired  another  farm,  and  what  it  cost  to  remove  to  it, 
becomes  irrelevant 

For  these  reasons  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event 

The  majority  of  the  judges  concurred  in  reversing  the  judg- 
ment, without,  however,  it  was  understood,  passing  on  the 
question  of  the  admissibility  of  the  opinions  of  witnesses,  to 
prove  the  value  of  the  contract 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event 
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December,  1868. 

In  an  action  bj  several  plaintiffa,  on  a  contract,  for  an  aooonnting,  if  tbe 
contract  itself  divides  the  fund,  and  makes  a  specific  share  doe  to  each^ 
a  cause  of  action  in  favor  of  the  defendants  against  one  of  the  plaintilb, 
though  it  oould  not  be  set  up  to  bar  the  right  to  an  acooanting,  ia  a 
proper  counter-claim  against  the  share  of  the  plaintiff  whom  it 
affects. 
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In  such  a  cBse  the  daim  of  the  plaintSffd  ia  aeveral,  within  the  meaning 

of  the  Code. 
A  jadgment,  even  though  recovered  in  an  action  of  tort,  is  a  contract, 

within  the  provisions  of  the  Code  allowing  a  claim  on  contract  to  be  eet 

np  as  a  counter-claim,  in  any  action  on  contract.* 
The  original  caoae  of  action  is  merged  in  the  judgment. 

Thomas  D.  Taylor  and  others  sued  Russell  C.  Boofc  in  the 
supreme  court,  in  1861,  for  an  accounting  in  reference  to  the 
profits  of  a  joint  publication. 

In  4857  the  parties  undertook  the  publication  of  a  Marine 
Register,  and  supplements.  Plaintiffs  were  to  furnish  the 
reports  and  all  other  matter  for  publication  ;  and  defendants 
were  to  print,  publish,  delirer  the  the  work,  collect  the  sub- 
scriptions, pay  expenses,  and  to  account  annually  as  follows: 

"The  remainder  or  net  proceeds  .  .  .  shall  be  divided  in 
five  equal  parts,  two  of  which  shall  be  retained  and  become  the 
property  of  the  said  R.  C.  R.  A.  &  Go.  (the  defendants),  and 
one  of  the  remaining  three  parts  shall  be  paid  by  the  said 
R  C.  B.  A.  &  Go.  (the  defendants)  in  cash  to  each  of  the  other 
parties  to  this  agreement"  (the  plaintiffs). 

The  answer  set  up  two  defenses. 

1.  It  arerred  that  another  action  was  pending  in  the  same 
court,  between  the  same  parties,  and  for  the  same  cause. 

2.  It  set  up  as  a  ground  of  counter-claim  or  set-off,  a  judg- 
ment recovered  by  the  defendant  Root,  against  the  plaintiff 
Hortshome,  and  assigned  by  Root  to  all  the  defendants,  before 
the.  present  action  was  commenced. 

The  referee  held  that  the  pendency  of  the  other  action  was 
not  a  bar,  and  that  the  judgment  alleged,  having  in  fact  been 
recovered  in  an  action  for  slander,  was  not  available  as  a  set- 
off; and  accordingly  he  stated  the  account  and  gave  judgment 
for  the  plaintiffs. 

The  supreme  court  affirmed  the  judgment,  and  defendants 
appealed^  and  the  question  in  this  court  was,  whether  the 
counter-claim  was  admissible,  and  this  turned  on  the  question 


*  On  thia  point  the  anthority  of  this  case  mast  be  deemed  shaken  by 
MoCoon  V,  N.  Y.  Central,  &c.  R.  R.  Co.,  50  aV/F.  176. 
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whether  a  judgment  recovered  for  damages  for  a  tort,  is  "  a 
cjii  tract/'  wiihin  the  provisions  of  the  Code  as  to  couu'er- 
claim. 

John  H.  Reynolds^  for  defendants^  appellants. 

John  B.  SiapUs,  for  plaintifiT^,  respondents. 

By  the  Couet. — ^Woodruff,  J. — 1.  The  agreement,  set  forth 
in  the  complaint  herein  as  the  foundation  of  the  action,  re- 
quired the  defendants  to  divide  the  net  proceeds  of  the  publi- 
cation of  the  New  York  Register,  &c.,  into  five  parts.  Two  of 
these  parts  the  defendants  were  to  retain  to  themselves,  and 
one  of  the  remaining  three  parts  they  were  to  pay  to  each  of 
the  plaintiffs 

The  plaintiffs  were  entitled  to  an  accounting;  but  although 
they  joined  in  an  action  to  compel  the  defendants  to  render  an 
account,  they  could  not  thereby  change  the  several  nature  of 
their  respective  claims  to  payment.  When  the  amount  of  net 
proceeds  was  ascertained  or  admitted,  each  plaintiff  was  entitled 
to  an  equal  one-fifth  part  thereof;  and  a  judgment  declaiing 
the  several  amounts  due  to  each  plaintiff,  from  the  defendants, 
would  have  been  legal  and  appropriate. 

Hence,  as  to  either  of  the  plaintiffs,  if  the  defendants  had 
averred  and  proved  payment  in  full  of  his  share  of  such  pro- 
ceeds, the  defense,  as  to  such  plaintiff,  would  have  been 
effectual  to  prevent  a  recovery,  and  yet  the  other  two  plaintiffs 
would  have  been  entitled  to  judgment  for  the  several  amounts 
of  their  shares. 

For  example,  suppose  the  defendant's  answer  had  admitted 
the  liability  to  account, — ^admitted  the  amount  of  the  net 
proceeds,  and  the  amount  of  each  share  of  one-fifth, — claimed 
to  retain  two  shares, — admitted  that  one  share  was  due  to  each 
of  certain  two  of  the  plaintiffs, — ^but,  as  to  the  other  plain tiflf, 
averred  tliat  the  defendants  had  paid  to  him  his  share  in  fulL 
This  would,  as  to  such  last  named  plaintiff,  have  been  a  de- 
fense, and  if  proved,  would  have  prevented  his  recovery. 

.  The  same  principle  is  applicable  to  a  defense  in  the  nature 
of  a  set-off  or  counter-claim  under  onr  Code  of  Procedure. 
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By  section  150,  a  counter-claim  must  be  one,  existing  :.i 
fiivor  of  a  defendant  and  against  a  plaintiff,  between  whom  a 
seyeral  judgment  might  be  had  in  the  action. 

As  in  the  case  of  payment  to  one  of  the  plaintiffs  of  his  share 
in  full  or  in  part,  the  judgment  might  properly  be  several  in 
respect  to  the  amounts  to  be  paid  to  the  other  two  plaintiffs, 
or  in  respect  of  a  balance,  if  any,  due  to  the  third,  so  in  the 
case  of  a  counter-claim  in  favor  of  the  defendants  against  either 
of  the  several  plaintiffs. 

The  plaintiffs'  claim  is  undoubtedly  correct,  that  where  the 
cause  of  action  is  strictly  joint,  and  the  recovery,  if  had,  is  for 
the  joint  benefit  of  the  plaintiffs;  as  for  example,  where  the 
plaintiffs  are  partners,  asserting  the  right  of  the  copartnership 
finn  as  such  to  recover,  and  like  cases, — in  which  it  would  be 
wholly  incompetent  for  the  defendants  to  enter  into  any 
attempt  to  state  the  accounts  between  the  plaintiffs,  to  ascer- 
tain what  portion  of  the  recovery  would  ultimately  inure  to 
the  benefit  of  each — the  defendants  could  not  set-off  or  counter- 
claim the  individual  debt  of  either  plaintiff  to  defeat  or  reduce 
a  joint  recovery;  nor  here,  could  the  separate  or  individual 
debt  of  either  be  set  up  as  a  set-off  or  counter-claim  to  affect 
the  several  right  of  the  other  plaintiffs  to  an  accounting,  or  to 
defeat  or  diminish  their  recovery  of  the  several  amounts  of  the 
share  due  to  each  of  them. 

But  where,  by  the  contract  itself,  the  fund  is  divided,  and 
one  share,  specifically  mentioned,  is  due  to  each,  so  that  allow- 
ing the  set-off  as  to  one  only,  affects  the  judgment  as  between 
him  and  the  defendants,  and  in  no  wise  affects  the  recovery  in 
favor  of  the  others  for  the  full  share  due  to  each,  then  the 
claim  of  the  plaintiffs  is  several  within  the  meaning  of  the 
section  of  the  Code  referred  to,  and  a  set-off  or  counter-claim 
is  expressly  allowed.  A  judgment  declaring  their  separate  or 
several  rights  is  proper.  "No  accounting  between  the  plaintiffs 
to  settle  their  respective  interest  in  the  proceeds  is  required,  nor 
could  it  be  allowed  to  affect  the  rights  of  the  defendants  as 
against  each  plaintiff;  the  plaintifis'  interests  are  expressly  de- 
fined and  declared  in  the  agreement  upon  which  the  action  is 
founded,  viz.,  one-fifth  to  each. 

The  question  here  is,  not  whether  the  right  to  an  account  is 
IT.— 25 
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strictly  joint,  nor  whether  the  defendants  conld  have  been  sub- 
jected to  three  separate  actions  to  compel  an  accounting  to 
each  plaintiflF.    If  it  be  conceded,  for  the  purposes  of  tliis 
appeal,  that  the  plaintiffs  could  join,  as  they  did,  in  bringing 
the  action,  or  conceding,  even  further,  that  they  must  join,  it 
still  remains  true  that  the  judgment  will  appropriately  award  to 
the  plaintiffs,  severally,  each  one-fifth  part  of  the  proceeds  ascer- 
tained thereby;  and  payment  to  either  plaintiff  would  defeat 
his  claim  and  leave  the  others  to  have  judgment  awarding  to 
each  of  them  his  share ;  and  a  set-off  or  counter-claim  would 
have  its  several  operation  in  like  manner. 

11.  If,  then,  the  claim  of  the  defendants  against  the  plaintiff 
Hartshorne,  was  one  which,  within  the  provisions  of  the  Code, 
was  a  proper  subject  of  counter-claim,  the  referee  erred  in  re- 
jecting it,  when  he  should  have  allowed  it  against  the  one-fifih 
of  the  proceeds  which  the  defendants  had  agreed  to  pay  to 
Hartshorne. 

The  claim  was  a  judgment  against  the  plaintiff,  Hartshorne^ 
recovered,  assigned  to  and  held  by  the  defendants  before  the 
commencement  of  this  action. 

The  Code  of  Procedure,  in  declaring  what  may  be  allowed 
as  a  counter-claim,  provides  that  a  defendant  may  set  up, 
**  in  an  action  on  contract,  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the  commencement  of  the 
action.'* 

It  appears  by  the  case,  that  the  referee  rejected  the  de- 
fendants' claim,  on  the  ground  that  the  judgment  held  by 
them  against  Hartshorne,  was  recovered  in  an  action  "  founded 
not  on  contract  but  on  tort,  being  for  slanderous  words  spokeu 
by  the  said  Hartshorne,"  of  and  concerning  the  plaintiff 
therein. 

This  was  erroneous.  The  nature  of  the  action  wherein 
the  judgment  was  recovered,  and  the  cause  thereof,  were 
wholly  immaterial,  and  in  no  manner  affected  the  right  of 
counter-claim;  the  error  of  the  referee  either  proceeded  firom 
a  misapprehension  of  the  meaning  of  the  section  above  cited, 
or  it  overlooked  the  elementary  definitions  in  the  law  of  oon« 
tracts. 

Contracts  are  of  three  kinds:  simple  contracts,  contracts  hj 
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special tj,  and  contracts  of  record.  A  judgment  is  a  contract 
of  the  highest  nature  known  to  the  law.  Actions  upon  judg- 
ment are  actions  on  contract  (See  Blackstaney  Chiity^  Addi- 
«m.  Story,  Parsons,  or  any  other  elementary  writer  on  con- 
tracts). The  cause  or  consideration  of  the  judgment  is  of  no 
possible  importance;  that  is  merged  in  the  judgment  When 
recoTered,  the  judgment  stands  as  a  conclusiye  declaration 
that  the  plaintiff  therein  is  entitled  to  the  sum  of  money  re- 
covered. No  matter  what  may  have  been  the  original  cause 
of  action,  the  judgment  forever 'settles  the  plaintiff's  claim 
and  the  defendant's  assent  thereto ;  this  assent  may  have  been 
reluctant,  but  in  law  it  is  an  assent,  and  the  defendant  is 
estopped  by  the  judgment  to  dissent  Forever  thereafter,  any 
claim  on  the  judgment  is  setting  up  a  cause  of  action  on 
contract  It  is  strictly  an  action  ex  contradu,  if  suit  is 
brought  thereon ;  it  is  no  less  ex  contractu  when  set  up  as  a 
counter-claim. 

For  this  error  of  the  referee,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  that  the  counterclaim  may  be 
allowed. 

AJl  of  the  judges  but  Huistt,  Gh.  J.,  and  Clsbke,  J.,  con- 
curi^ed. 

Judgment  reversed,  and  new  trial  ordered^  costs  to  abide 
event. 


THATCHER  v.  CANDEE. 

September,  1866. 

A  tmfltee  cannot  diyest  himself  of  the  obligation  to  perform  the  duties 
of  hia  truBt,  without  an  order  of  the  court,  or  the  consent  of  al  Ithe 
tetiuU  qu€  trust. 

Trusteee  must  all  unite  in  bringing  an  action  on  behalf  of  the  estate. 

Andrew  Thatcher  and  Nanning  Marselis  (the  latter  of  whom 
died  pending  the  action)  sued  William  L.  Candee  in  the  supreme 
court.  Their  complaint  alleged  the  following  matters :  About 
Jane  31^  1838,  one  John  Hagaman,  for  the  purpose  of  applying 
hia  'prapertj,  real  and  personal,  to  pay  his  debts,  conveyed 
real  estate  to  plaintifb  and  David  W.  Candee  and 
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Francis  Hagaman,  and  at  the  same  time  assigned  his  personal 
property  to  the  same  persons,  both  grants  being  upon  trust  to 
pay  his  debts  in  a  certain  order.    On  April  10, 1838,  the  de- 
fendant haying  purchased  the  real  estate  at  public  sale  for 
three  thousand  and  twenty  dollars,  and  the  incumbraDces  there- 
on, and  being  obliged  by  the  terms  of  sale  to  adyance  one- 
fourth  part  of  the  said  sum,  and  to  pay  the  balance  in  three 
equal  annual  payments,  to  be  applied  to  the  dischaige  of  the 
debts  due  from  the  said  John  Hagaman,  according  to  the  terms 
of  the  assignment,  it  was  agreed  between  the  assignees  and  de- 
fendant, upon  condition  that  defendant   should  pay  one  thou- 
sand dollars,  that  the  balance  should  not  be  demanded  of  him 
until  he  was  able  to  effect  a  sale  of  some  part  or  the  whole  of 
the  said  property,  and  that  any  ayailable  means  arising  ont  of 
said  property  should  be  applied  to  the  discharge  of  any  judg- 
ments against  the  said  property  for  which  the  trustees  were 
personally  liable,  which  judgments  amounted  to   one  thous- 
and three  hundred  and  twenty-one  dollars,  and  that  upon  de- 
fendant's  binding    himself  to  perform  the    agreement,    the 
assignees  would  deliyer  to  him  a  deed  of  the  property,    Francis 
Hagaman,  one  of  the  assignees,  died  in  1843,  and  in  184G,  the 
suryiying  assignees  executed  a  conveyance  of  the  land  to  defend- 
ant.  Dayid  W.  Candee,  another  assignee,  assigned  all  his  right, 
title,  and  interest  in  the  trust  estate  to  the  two  remaining  as- 
signees, the  plaintiffs,  and  renounced  his  right  to  act,  by  a 
writing  dated  in  1848. 

Defendant  received  large  sums  of  money  for  portions  of  the 
said  real  estate,  of  which  he  sold  more  than  suflBcient  to  pay 
the  purchase  money  and  the  judgments  for  which  the  assignees 
were  personally  liable,  but  did  not  pay  the  judgments. 

The  relief  demanded  was  for  the  purchase  money,  (ui 
sums  aboye  stated),  and  the  payment  of  the  judgments,  for  which 
the  trustees  were  liable,  with  interest  and  costs,  and  that  the 
amount  be  declared  a  specific  lien  on  the  real  estate,  or  on  so 
much  of  it  as  the  defendant  had  not  conveyed.  Defendant 
demurred  on  the  grounds :  1.  That  David  W.  Candee  should  have 
been  made  a  party  plaintiff;  2.  Several  causes  of  action  were 
improperly  joined ;  and,  3.  The  complaint  did  not  state  facts 
BufScient  to  constitute  a  cause  of  action. 
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Tlie  supreme  court  at  special  term  sustained  the  demurrer 
on  the  ground  that  David  W.  Candee  should  haye  been  made 
a  party  plaintiff^  holding  that  David  W.  Candee  had  not,  by 
his  renunciation  of  the  trust,  and  assignment  to  Thatcher  and 
Marselis,  deprived  himself  of  the  right  to  sue  on  this  agreement 
made  by  defendant  The  court  at  general  term  affirmed  the 
decision,  assigning  the  further  reason  that  a  trustee,  after 
accepting  a  trust,  could  not,  by  his  own  act,  divest  himself  of 
his  trusteeship.    Plaintiffs  appealed. 

D.  I\  Corey^  for  plaintiff  appellant.  Cited  Wallace  v.  Eaton, 
5  How.  Pr.  99 ;  Sheldon  v.  Wood,  2  Bosw,  267 ;  Story  Eq. 
PI  §§  81, 144,  147;  147  Ambler,  11  Ves.  429;  Elmendorf  v. 
Taylor,  10  Wheat.  152 ;  Spicer  v.  Hunter,  14  Abb.  Pr.  4. 

S.  W.  Jackson,  for  defendant  respondent.  Cited  Shepherd  v. 
McEvers,  4  Johns.  Ch.  136;  Cruger  v.  Halliday,  11  Paige, 
319  ;  Ridgeley  v.  Johnson,  11  Barb.  527 ;  Hill  on  Trustees,  180. 

Leokabd,  J. — The  inquiry  raised  by  the  last  objection,  it 
seems  unnecessary  to  discuss.  The  counsel  for  the  defendant 
has  made  no  point  in  respect  to  it,  and  there  can  be  no  doubt 
that  the  facts  stated  do  constitute  a  cause  of  action. 

The  defendant  insists  that  there  is  an  improper  joinder  of 
actions,  because,  as  he  supposes,  the  demand  of  one  thousand 
three  hundred  and  twenty-one  dollars  arises  for  a  sum  due  to 
Thatcher  and  Marselis,  for  money  paid  by  them  to  satisfy  certain 
judgments  upon  the  real  estate  sold,  for  which  they  had  become 
personally  responsible,  while  the  demand  for  three  thousand 
and  twenty  dollars  arises  from  the  price  of  the  land  sold,  which 
is  dne  to  the  assignees  in  their  representative  capacity. 

The  complaint  states  the  agreement  of  the  defendant  with 
the  four  asignees  to  pay  a  certain  amount  of  judgments  which 
were  liens  upon  the  land  sold.  It  is  also  stated  in  the  agree- 
ment, and  in  the  complaint,  that  the  assignees  had  become 
personally  responsible  for  these  judgments;  and  it  is  also 
stated  that  Thatcher  and  Marselis  have  paid  the  amount ;  but 
these  latter  statements  are  not  necessary  to  the  complaint,  and 
may  be  disregarded.  The  fact  that  the  defendant  agreed  with 
the  assignees,  to  pay  these  sums  and  has  not  done  so,  is  fully 
stated.    This  demand  arises,  not  firom  the  payment  of  thesei 
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Bnms  by  Thatcher  and  Marselis,  bnt  upon  the  contract  of  the 
defendwt  with  the  assignees.  The  payment  by  the  assignees 
creates  no  liability  on  the  part  of  the  defendant,  and  is  stated, 
perhaps,  for  the  purpose  of  raising  an  additional  equity  against 
the  defendant,  but  not  for  the  purpose  of  creating  a  cause  of 
action  in  fayor  of  Thatcher  and  Marselis  personally.  The 
defendant  distinctly  agreed  and  bound  himself  to  pay  these 
sums  out  of  the  proceeds  of  sales,  and  the  obligation  arose  in 
favor  of  the  assignees  as  soon  as  he  had  received  a  sufiScient 
sum  from  the  sales  for  that  purpose.  The  receipt  of  a  sufficient 
sum  is  averred,  and  a  cause  of  action  in  &v6r  of  the  assignees, 
in  their  representative  capacity,  appears  to  be  fully  stated. 

The  remaining  objection  is  of  a  more  serious  charactei; 
Unless  one  of  several  co-trustees  can,  by  his  awn  acts, 
relieve  himself  from  the  responsibility  of  a  trust,  once 
accepted  and  for  some  time  voluntarily  acted  upon,  there  is 
a  defect  of  parties  by  reason  of  the  non-joinder  of  David 
W.  Gandee.  The  fact  stated  in  the  complaint*  which  is 
supposed  to  excuse  the  non-joinder,  is  the  assignment  by 
Candee  of  his  interest  in  the  estate  to  the  other  assiguees, 
and  his  renunciation  of  the  right  to  act  There  is  no  sta^ 
ment  of  his  death,  or  of  any  disability,  or  of  an  aooounting  and 
discharge  by  the  court.  We  are  to  assume  that  no  such  facia 
exist.  Nor  has  the  plaintiff  brought  himself  within  the  rale 
permitting  a  necessary  party  to  an  action  to  be  made  a  defend- 
ant where  he  has  been  requested,  but  has  refused,  to  unite  as 
a  plaintiff  in  its  prosecution. 

The  authorities  are  clear  that  a  trustee  cannot  divest  him- 
self of  the  obligation  to  perform  the  duties  of  the  trust 
wifhout  an  order  of  the  court  or  the  consent  of  all  the  eeainis 
que  trust  Shepherd  v.  McEvers,  4  Johns.  Ch.  136 ;  Cruger 
V.  Halliday,  11  Paige,  3U,  319 ;  Bidgeley  v.  Johnson,  11  Bari. 
527.  These  authorities  are  sufficient  to  establish  that  D. 
W.  Candee  is  a  trustee,  notwithstanding  his  assignment  and 
disclaimer. 

Trustees  cannot  act  separately  f  all  must  unite.  They 
constitute  in  law  but  one  person,  and  must  join  in  bringing 
an  action.  Brinckerhoff  t^.  Wemple,  1  Wenc(^  170.  Thatcher 
and  Marselis  have  no  authority  to  exclude  their  oo-trosteet 
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D.  W.  Candee,  from  acting  with  them,  by  reason  of  anything 
stated  in  the  complaint.  The  judgment,  if  recoyered  in 
this  action,  wonld  be  no  discharge  to  the  defendant  as  against 
the  creditors  of  the  assignor,  John  Hagaman. 

The  judgment  should  be  affirmed  with  costs,  with  lei^ye  to 
the  plaintiff  to  amend  upon  payment  to  the  defendant  of  the 
costs  of  the  demurrer  awarded  at  special  term,  and  the  costs 
of  the  appeal  to  the  general  term  of  the  supreme  court 
and  of  the  appeal  to  this  court,  in  twenty  days  after  adjust- 
ment 

The  amendment  should  be  allowed  in  yiew  of  the  probable 
running  of  the  statute  of  limitations^  should  the  plaintiff  be 
put  to  another  action. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  with  leaye  to  plaintiff  to 
amend,  upon  payment  to  the  defendant  of  the  costs  of  the 
demurrer,  awarded  at  special  term  and  the  costs,  of  the  appeal 
to  the  general  term  of  the  supreme  court,  and  of  the  appeal 
to  this  court,  in  twenty  days  after  their  adjustment 


THAYER  V.  CLAEK* 

December,  1869. 
Afflrming  48  Ba,ti>.  948. 

In  the  abaeace  of  fraud  or  ooUaslon  between  tbe  administrator  and  the 
creditor,  a  Borrogate's  decree,  directing  the  administrator  to  pay  a  debt, 
is  conclosive  on  the  sureties  in  the  administration  bond. 

After  the  liability  of  the  sureties  is  fixed,  the  bond  may  be  assigned  to 
the  creditor,  and  he  may  maintain  an  action  thereon. 

Benjamin  C.  Thayer  brought  this  action,  July  30,  1863,  in 
the  supreme  court,  against  Sidney  Allen,  Alyah  Phelps,  Jacob 
Loomis  and  Albert  Clark,  upon  a  bond  executed  by  them 
Febmary  23,  1858,  and  conditioned  for  the  faithful  discharge, 
by  the  defendant  Allen,  of  the  duties  of  administrator  of  the 
estate  of  Nahum  Allen,  deceased  intestate^  and  for  his  obedience 
of  all  orders  of  the  surrogate  touching  the  administration. 
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The  plaintiff  had  recovered  three  several  judgments  against 
Allen  and  Phelps  as  administrators.  Snbsequentlj,  on 
September  30,  1862,  and  more  than  six  months  after  the  inning 
of  letters  of  administration,  the  surrogate  upon  application  of 
the  plaintiff  ordered  Allen  and  Phelps  as  administrators  to 
pay  the  plaintiff  within  five  days  thereafter  the  amount  of  the 
judgments,  with  costs  and  disbursements  of  the  application. 

Evidence  was  adduced  on  the  trial  of  this  action,  to  sbov 
that  the  decree  of  the  surrogate  was  docketed,  and  that  execu- 
tion issued  thereon  was  returned  unsatisfied.  The  decree  set 
forth  that  assets  were  proved  in  the  hands  of  the  adminis- 
trators sufficient  to  pay  all  claims  against  the  estate  of  the 
deceased. 

Allen  and  Phelps  having  omitted  to  pay,  the  surrogate,  on 
January  7, 1863,  made  a  decree  assigning  the  bond  on  which 
this  action  is  brought,  to  the  plaintiff  to  be  prosecuted. 

The  referee,  moreover,  found  for  the  plaintiff,  in  the  sum  of 
two  thousand  two  hundred  and  eighty-one  dollars  and  six  cents, 
being  the  amount  of  the  judgments  before  recovered,  costs  in 
the  proceedings  thereon  before  the  surrogate,  and  disburse- 
ments in  those  proceedings,  with  interest  on  these  several  items ; 
and  judgment  was  entered,  accordingly. 

The  supreme  court,  at  general  term,  upon  appeal,  held,  in  an 
opinion  by  Ikobaham,  J.,  that  the  decree  of  the  surrogate 
was  conclusive  upon  the  administrators.  Any  defense  in  their 
behalf  should  have  been  urged  before  him.  Under  such  a  bond 
as  they  had  executed,  it  was  not  competent  to  show  that  his 
decree  was  erroneous,  and  the  neglect  to  comply  with  its  re- 
quirements forfeited  the  bond.  There  can  be  no  doubt  as  to 
the  power  of  the  surrogate  to  decree  payment  of  a  debt  agamst 
an  administratoraafter  the  lapse  of  six  months  from  the  grant- 
ing of  letters  of  administration.  3  R.  S.5  ed.  p.  204.  The 
surrogate  could  prosecute  the  bond  under  the  former  provisions 
of  the  revised  statutes  (Id.  §  19),  and  now  can  assign  it  to  the 
creditor  for  that  purpose.  Act  of  1837,  a  460,  §§  63,  64,  and 
65.  The  plaintiff  could  not  be  relegated  to  a  general  account- 
ing, upon  which  to  share  equally  with  the  other  creditors. 

The  defendant  appealed  to  this  court 
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F.  0.  Young,  with  him  J.  W.  EdmoiidSy  for  the  defendant, 
appellant — The  Revised  Statutes  abrogated  the  preference  to 
be  obtained  by  the  creditor  first  issuing  execution.  Dudley  v. 
Griswold,  2  Bradf.  30 ;  People  v.  Albany,  9  Wend.  488 ;  Dox  v. 
Backenstose,  12  Wend,  542.  The  surrogate  can  have  a  final 
accounting,  2  Ed.  Stat,  at  L.  p.  94,  §  52 ;  p.  9G,  §  61 ;  p.  98, 
§  70;  p.  120,  §  18 ;  p.  229,  §  1.  The  only  mei  ns  of  enforcing 
which  is  by  attachment.  2  Ed.  Stat,  at  L.  p.  230,  §  6 ;  Dakin 
r.  Hudson,  6  Cow.  224;  Seaman  v.  Duryea,  11  N.  Y.  324 ;  S.  0. 
10  Barh.  528.  The  provisions  for  suing  on  administrator's 
bond  (above)  were  only  to  enforce  decrees  on  final  account- 
ing. 

Sureties  without  notice  of  the  suit  are  not  concluded  by  a 
judgment.  Thomas  v.  Hubbell,  {above) ;  Tyler  v.  Ulmer,  12 
Ma^.  166 ;  1  Greenl.  Ev.  §  §  522,  523,  535  ;  Westervelt  v. 
Smith,  2  Du&r,  449 ;  Turpin  v.  Thomas,  2  Hen.  &  M.  139, 147 ; 
2  Cow.  &  H.  Notes  to  Phil  Ev.  816,  817;  Id.  281;  Ford  v. 
Walsworth,  15  Wend.  449  ;  Dakin  v.  Hudson  {above) ;  2  R.  S. 
p.  91,  §  65 ;  Id.  p.  116,  §  21 ;  Simkins  v.  Cobb,  2  Bail.  {So.  Car.) 
CO ;  Weston  v.  Weston,  14  Johns.  428.  Evidence  rejected  would 
have  shown  that  the  bills  rendered  to  the  administrators  varied 
from  those  sued  on ;  that  in  one  of  the  suits  no  process  was 
served  on  them,  but  an  attorney  appeared  voluntarily  for  them, 
without  authority.  Such  appearance,  without  authority  shown, 
is  not  binding.  Campbell  v.  Bristol,  19  Wend.  101;  Allen  r. 
Stone,  10  Barh.  547.  Costs  were  taxed  by  consent  of  the 
attorneys  and  by  award  of  the  referee,  not  by  an  awai*d  of  the 
court  2  R.  S.  p.  90,  §  41 ;  2  Ed.  Stat,  at  L.  92 ;  Buckhout  v. 
Hunt,  16  How.  Pr.  408. 

Benjamin  C.  Thayer,  plaintiff,  respondent,  in  person, — The 
surrogate  has  power  to  order  the  payment  of  any  debt  by  the 
administrator  after  six  months  from  the  granting  of  letters. 
Fitzpatrick  v.  Brady,  6  Hill,  582 ;  Kidd  v.  Chapman,  2  Barh. 
Oh.  424 ;  Magee  v.  Vedder,  6  Barh.  356 ;  Mount  v.  Mitchell, 
31  JV.  T.  356,  363.  The  debts  were  established  by  judgments 
of  the  supreme  court,  and  no  anterior  matter  of  defense  can  be 
shown.  Biddle  v.  Wilkins,  1  Pet.  686.  Being  only  collaterally 
considered  they  must  be  taken  to  be  regular.    Butherford  v. 
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Batherfordy  1  Den.  33.  The  surrogate  had  full  jurisdiction  to 
pass  upon  the  debts.  People  r.  Downing^  4  Sandf,  189; 
Baggott  V.  Boulger,  2  Duer,  160, 1G9.  The  surrogate's  decree 
concluded  the  administrators  and  therefore  the  sureties. 
People  V.  Laws,  3  Abb.  Pr.  450 ;  S.  C,  affirmed,  4  Abb.  Pr.  292 ; 
4  Bosw.  379;  and  cases  there  cited;  Vanderpoel  v.  Van 
Valkenburgh,  6  N.  Y.  190 ;  Dyckman  t;.  Mayor,  5  JV.  Y.  434; 
Bumstead  v.  Head,  31  Barb.  661 ;  Thomas  v.  Hubbell,  15  K  Y. 
405 ;  Annefct  v.  Terrj,  35  N.  Y.  256,  260,  261.  The  surrogate 
can  assign  the  administrator's  bond,  if  execution  is  returned 
unsatisfied.  Dayton's  Surrogate,  ed.  of  1855,  p.  29,  note  a ;  1 
Duery  698,  The  statute  of  1837  (cited  in  the  supreme  court, 
above)^  is  cumulative  in  its  effect,  and  leaves  pre-existing 
remedies.  People  v.  Guild,  4  Den.  651.  The  real  party  in 
interest  is  now  to  sue,  not  the  obligee  of  the  bond.  2  DtieTf 
170. 

By  the  Court. — ^Woodefff,  J., — ^It  seems  to  me  necessary 
to  say  little  more  in  this  case,  than  that  I  concur  in  the  opinion, 
pronounced  by  Inqbaham,  J.,  in  the  court  below,  that  hi  the 
absence  of  fraud  or  collusion  between  the  administrator  and 
the  creditor,  a  decree  of  the  surrogate,  directing  such  adminis- 
trator to  pay  the  debt,  is  conclusive  upon  the  sureties  in  the 
administration  bond.  By  that  bond,  the  latter  undertook  that 
the  administrator  should  obey  all  orders  of  the  surrogate, 
touching  the  administration  of  the  estate  committed  to  him. 

Within  the  letter  of  the  bond  a  breach  of  the  condition  has 
occurred,  and  the  absolute  undertaking  of  the  sureties  has 
become  operative. 

It  may  be  considered,  nevertheless,  that  a  disobedience  to  an 
order  or  decree  of  the  surrogate,  which  he  had  no  jurisdiction 
to  make,  would  not  furnish  a  ground  of  recovery.  And  inas- 
much as  fraud  vitiates  judgments  and  decrees,  as  well  as  all 
other  acts  and  transactions  induced  thereby,  it  follows  that  a 
decree  of  the  surrogate,  obtained  by  fraud  or  collusion,  would 
not  conclude  such  sureties. 

But  the  statute  gave  the  surrogate  jurisdiction,  upon  the 
application  of  ^  creditor,  to  decree  the  payment  of  any  debt 
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after  the  lapse  of  six  months  from  the  granting  of  letters  of 
administration. 

The  surrogate  therefore  bad  jurisdiction;  application  \7as 
made  to  him,  he  found  that  there  were  assets  sufficient^  and 
he  decreed  the  payment. 

The  statute  further  proyides,  that  whenever  the  aaminis- 
trator  refuses  or  omits  to  perform  a  decree  of  the  surrogate, 
for  the  payment  of  a  debt,  such  surrogate  may  cause  the  bond 
to  be  prosecuted,  and  shall  apply  the  moneys  collected  thereon 
to  the  satisfaction  of  the  decree. 

The  order  or  decree  of  the  surrogate  was  therefore  within  his 
jurisdiction. 

No  offer  or  attempt  was  made  on  the  trial  herein  to  show 
fraud  or  collusion,  but  only  to  impeach  the  judgments  in  favor 
of  the  plaintiff  which  were  mentioned  in  the  decree,  and  which 
the  administrator  was  therein  ordered  to  pay,  by  showing  that 
they  were  irregular  and  erroneous,  and  that  the  debts  for  which 
they  were  recovered,  or  some  part  thereof,  had  been  paid  before 
they  were  rendered. 

This  is  an  attempt  at  a  double  impeachment  of  the  record. 
Ist  To  inquire  into  the  merits  of  the  decree  of  the  surrogate^ 
2nd.  To  inquire  into  the  merits  of  a  judgment  duly  obtained 
in  the  supreme  court,  which  the  decree  of  the  surrogate 
directed  the  administrator  to  pay. 

The  case  of  Annett  v.  Terry,  in  this  court  (35  iV.  F.  256), 
shows  that  this  cannot  be  done,  while  on  the  other  hand  it 
holds  that  the  decree  of  the  surrogate  may  be  impeached  by  the 
sureties  for  fraud,  or  collusion  in  the  procurement  thereof. 

Whether  the  proceeding  further  pursued  by  the  creditor,  to 
wit,  by  filing  the  decree  of  the  surrogate,  and  issuing  execution 
against  the  administrators,  and  procuring  and  proving  the 
return  thereof,  was  an  essential  pre-requisite  to  the  maintenance 
of  this  action,  is  not  material  to  the  present  inquiry.  It  was 
evidence  of  the  default  of  the  administrator  at  least  If  a 
neoessary  condition  of  the  liability  of  the  sureties  it  was  satis- 
fied,  and  if  not  the  sureties  were  not  prejudiced  thereby. 

The  case  of  Douglass  v.  Howland  24  Wend.  35,  55 ;  as  also, 
Thomas  v.  Hubbell,  15  iV.  Y.  405,  may  be  profitably  referred 
to,  to  show  the  distinction  between  those  cases  in  which  (in 
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the  absence  of   fraud)   a  judgment  or    decree    against   the 
principal  concludes  the  sureties,  and  those  in  which  it  does 
not    See  also  Cowen  £  HilTs  Notes  to  1  Phih  Ev,  notes  620 
693,  pp.  894,  984,  &c 

These  views  preclude  inquiry  into  the  alleged  errors  in  the 
judgments  which  the  surrogate  ordered  paid,  and  lead  to  the 
conclusion  that  the  judgment  appealed  from  should  be 
affirmed. 

MuBBAT,  J.,  also  read  an  opinion  for  affirmance.  /' 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


THERASSON  vs.  PETERSON. 

September,  1866. 

Defendants,  being  insolvent,  agreed  with  plaintiflb  and  eert&in  othefr 
creditors,  to  transfer  property  consisting  of  stock  in  trade  and  book 
accounts  of  uncertain  value,  to  trustees,  to  dispose  of  it  and  paj  all 
their  debts  pre?  rctta,  and  plaintiffs  agreed,  in  consideration  of  defend- 
ants making  such  transfer,  to  release  them  from  all  indebtedness. 
Defendants  performed  their  part  of  tbe  agreement,  and  put  the  trustees 
in  possession  of  the  property.  Hddt  these  facts,  without  proof  that 
plaintiffs  accepted  the  assignment,  constituted  an  accord  and  satisfae- 
tion,  aud  were  a  defense  to  an  action  by  plainti£b  on  the  ordinal 
indebtedness. 

Louis  F.  Therasson  and  another,  sued  George  F.  Peterson 
and  George  S.  Humphrey,  in  the  supreme  court,  on  a  prom- 
isory  note,  made  by  defendants  under  their  firm  name  of 
Peterson  &  Humphrey. 

In  the  latter  part  of  February,  1857,  defendants  were  copartners 
in  business,  and  insolvent  Their  indebtedness  was  some 
eighty  thousand  dollars,  and  their  assets  consisted  of  a  stock  of 
goods  and  book  accounts,  the  real  value  of  both  of  which  was 
uncertain.  They  disclosed  the  condition  of  the  firm  to  three  of 
their  principal  creditors,  and,  upon  consultation  with  their  cred- 
itors, it  was  deemed  best  for  all  parties  that  defendants  should 
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forthwith  assign  and  deliver  their  property  to  their  creditors  in 
satisfaction  of  their  debts.  The  suggestion  of  this  plan  came 
from  one  of  the  consulting  creditors,  who  drew  up  the  form  of 
a  proposal  to  be  signed  by  the  defendants,  and  an  acceptance 
to  be  signed  by  their  creditors.  The  proposal,  as  signed  by 
the  defendants  (after  reciting  the  embarrassed  condition  of  co- 
partnership affairs),  was  in  this  form:  **We  hereby  propose 
that  in  case  our  creditors  will  grant  us  a  release,  we  will  sur- 
render into  the  hands  of  William  G.  Lambert,  William  C* 
Haggarty,  and  William  M.  Bliss,  in  trust  for  our  creditors, 
all  our  stock  of  goods,  debts  due  to  us,  whether  by  note  or 
book  account,  and  all  other  copartnership  property  of  every 
name,  and  description,  only  reserving  to  ourselves  the  sum  of  one 
thousand  dollars  to  each  of  us,  to  provide  for  our  personal  debts 
and  to  cover  our  personal  expenses,  until  we  are  enabled  to  make 
other  business  arrangements,  the  property  so  conveyed  in  trust 
to  be  disposed  of  as  the  trustees  may  deem  most  for  the  interest 
of  all  concerned,  and  the  proceeds  to  be  divided  among  all  our 
creditors  pro  ratOy  and  without  preference,  except  for  such 
amounts  as  are  covered  by  collateral  securities  already  pledged." 

The  acceptance,  which  was  signed  by  plaintiffs  and  some  fifty 
other  creditors  (some  eight  or  ten,  for  small  amounts,  as  it 
appeared,  not  signing  it),  was  as  follows:  *^ We,  the  under- 
signed, creditors  of  the  firm  of  Peterson  &  Humphrey,  of  the 
city  of  New  York,  agree  to  accept  the  foregoing  proposition, 
and  to  grant  them  the  release  they  ask,  upon  the  conditions 
named ;  and  the  conveyance  in  trust  of  their  property  for  the 
purposes  specified,  we  hereby  agree  shall  be  a  release  and  dis- 
charge in  full  of  their  indebtedness  to  us.'' 

On  March  7,  following,  the  defendants  executed  an  assign- 
ment to  the  persons  named  in  the  proposal,  of  '^  all  their  part- 
nership property  and  effects,  whatsoever  and  wheresoever,  real 
and  personal,  including  cash  on  hand,  stock  in  trade,  store 
fixtni^s  and  furniture,  the  lease  of  store  No.  524  Broadway, 
and  all  notes,  bills,  accounts,  and  balances  of  account,  and 
other  choses  in  action,  owing  or  in  any  way  belonging  to  them, 
excepting  and  reserving,  by  consent  of  the  creditors  heretofore 
given,  one  thousand  dollars  to  said  Peterson,  and  one  thousand 
dollars    to    said    Humphrey,   to  be  paid  them  by  the  said 
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trastees  out  of  the  trust  funds,  in  sums  amd  Vt  times  at  the 
discretion  of  the  trustees  To  have  and  to  hold,  Ac,  forever^ 
upon  truiit  nevertheless,  and  to  and  for  the  uses  following^ 
namely :  To  cunyert  the  same  into  cash  without  unnecessary 
delay,  and  to  apply  the  proceeds  thereof,  after  paying  the  law- 
ful  expenses  of  the  trust  hereby  created,  to  the  payment  of  all 
the  debts  of  our  said  firm  in  equal  ratable  proportion,  until  the 
same  shall  be  paid  in  full,  or,  ^  far  as  said  proceeds  will  ga" 
Upon  the  execution  and  delivery  of  the  deed  of  assignment,  the 
trustees  named  therein  took  possession  of  all  the  assigned  prop- 
erty, and  executed  the  trusts  therein  contained. 


Tlie  supreme  court  gave  judgment  for  defendants,  and  this 
was  affirmed  at  general  term. 

Samuel  Hand,  for  plaintiffs,  appellants. — Plaintiffs  were 
entitled  to  judgment,  and  the  court  should  have  so  directed. 
Goelet  V.  Boss,  15  Abb.  Pr.  251 ;  People  v.  Board  of  Police, 
35  Barb.  C51.  The  paper  signed  by  plaintiffs  was  void  for  want 
of  consideration.  It  was  not  under  seal,  and  was  without  con- 
sideration, all  the  creditors  of  the  defendants  not  having  signed 
it  Fellows  V.  Stevens,  24  We)id.  299 ;  Boothly  r.  Snowden,  2 
Cowp.  175 ;  Acker  v.  Phoenix,  4  PaigCy  305.  The  transaction 
was  not  good  as  an  accord  and  satisfaction,  for  here  was  no 
satisfaction.  Dolsen  v.  Arnold,  10  How.  Pr.  528 ;  Tilton  r. 
Alcott,  16  Barb.  598;  Hawley  a  Foote,  19  TTeni  616.  The 
agreement  of  plaintiffs  was  to  grant  defendants  the  release  upon 
the  conditions  named  in  the  proposal.  The  future  transfer  by 
defendants  to  the  assignees  was  what  plaintiffs  agreed  to 
receive  as  satisfaction  of  their  claims.  This  assignment  they 
must  accept  to  make  it  a  good  accord  and  satisfaction.  Until 
then,  all  defendants  have  proved  is  a  mere  executory  agree- 
ment upon  plaintiffs'  part,  not  followed  by  any  act  of  acoept- 
ance  of  the  satisfaction  tendered  by  plaintiff. 

James  C.  Carter,  for  defendants,  respondents. — ^The  facts 
proved  constituted  a  complete  defense.  Before  the  agreement 
was  executed  by  the  making  of  an  assignment,  the  assignment 
was  in  the  nature  of  a  composition.  After  being  executed  by 
the  making  of  the  assignment  and  the  delivery  of  the  property. 
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it  was  a  full  accord  and  satisfaction.  Boyd  v.  Hind,  40  E.  L. 
&  E.  428 ;  Norman  v.  Thompson,  4  Exch.  755.  The  true  rule 
in  respect  to  accord  and  satisfaction  is,  that  when  the  debtor 
has  done  all  that  the  creditor  has  agreed  to  accept  in  satisfac- 
tion of  the  pre-existing  obligations,  the  accord  is  suflBciently 
executed.  Babcock  v,  Hawkins,  23  Vt.  661 ;  2  Pars,  on  Cont 
193,  131,  notes  w,  oc.  The  authorities  to  show  that  the 
defense  was  well  pleaded,  are  conclusive.  Watkinson  v.  Inglesby, 
5  Johns,  386;  Eaton  v.  Lincoln,  13  Mass,  424. 

By  the  Court.— Wbioht,  J.  [After  reciting  the  facts,  and 
observing  that  no  question  of  fraud  was  available.] — The  sole 
point  is,  whether  the  matters  alleged  in  the  defendants' 
answer,*  and  proved  on  the  trial,  were  a  defense  to  the  action. 

I  am  of  the  opinion  that  the  transaction  was  good  as  an 
accord  and  satisfaction.  The  defendants  were  in  an  insolvent 
condition,  and  unable  to  meet  their  debts  as  they  matured, 
bat  had  a  large  amount  of  property  on  hand  of  uncertain 
value.  Under  these  circumstances  an  agreement  was  entered 
into  between  them  and  certain  of  their  creditors,  among  whom 
were  the  plaintiffs,  whereby  the  said  creditors,  in  consideration 
that  the  defendants  would  transfer,  surrender  and  convey  to 
three  persons  named  as  trustees,  all  their  copartnership  prop- 
erty of  every  name  and  description  (except  the  sum  of  one 
thousand  dollars  to  each  of  the  defendants  to  provide  for  their 
personal  debts),  in  trust,  that  the  said  trustees  should  dispose 
of  the  same  as  they  should  deem  most  for  the  interest  of  all 
concerned,  and  dispose  of  the  proceeds  of  the  property  so  as  to 
be  conveyed  equally  among  all  the  creditors  of  the  defendants, 
without  preference,  except  for  ouch  amounts  as  were  covered 
by  collateral  securities  dready  pledged,  agreed  to  release  and 
discharge  the  defendants  from  all  and  every  debt  or  indebted- 
ness due  and  owing,  or  about  to  be  due  and  owing,  from  the 
defendants  to  them  respectively.  The  defendants  fully  per- 
formed the  agreement  on  their  part,  by  making  the  assignment 


*  The  original  answer  pleaded  the  facts  as  a  release,  but  on  the  trial, 
and  before  the  proofs  were  put  in,  defendants  were  allowed  to  amend 
and  plead  the  same  facta  as  an  accord  and  satisfaction. 
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to  the  persons  named^  and  actually  putting  the  property  in 
the  possession  of  the  trustees. 

This  was  a  yalid  agreement  of  accord  as  between  the  parties 
to  it    But  it  is  claimed  to  have  been  an   accord  executory 
merely.      The    future    transfer   by    the   defendants   to  the 
assignees,  it  is  said,  is  what  the  plaintiffs  agreed  to  leoeiTC 
in  satisfaction  of  their  claims,  and  this  assignment  they  mast 
accept  to  make  it  a  good  accord  and  satisfaction.    That  until 
then,  all  the  dcfeudants  have  proved  is  a  mere  executory  agree- 
ment upon  the  part  of  the  plaintiffs,  not  followed  by  any  act 
of  acceptance  of  the  saiisfaction  tendered  by  the  plaintififs.   I 
am  not  prepared  to  adopt  this  view.    On  the  contrary,  I  think 
the  true  view  of  the  transaction,  is,  that  before  the  agreement 
was  executed  by  the  making  of  an  assignment,  the  assignment 
was  in  the  nature  of  a  composition.    After  being  executed  by 
the  making  of  the  assignment  and  the  delivery  of  the  property, 
it  was  a  full  accord  and  satisfaction.    The  true  rale  in  respect 
to  accord  and  satisfaction  is,  that  when  the  debtor  has  done  all 
that  the  creditor  has  agreed  to  accept  in  satisfaction  of  t^e 
pre-existing  obligation,  the  accord  is  suflSciently  executed.  I 
am  for  affirmance  of  the  judgment. 

All  the  judges  concurred,  except  Portbb,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


THOMPSON  V.  MENCK. 

December,  1865. 
BeTersing  22  Hoto.  Pr,  431. 

This  court  will  not  direct  tbe  court  below  to  amend  its  order  by  reTersing 
the  findings  of  fact,  though  it  appears  from  the  opinion  of  the  oouit 
below,  that  it  was  the  intention  to  reverse  those  findings,  if  the  order 
of  reversal  fails  to  express  that  intent. 

Where  an  agent  or  carrier  was  authorized  to  receive  merchandise 
to  transport  to  the  buyer,  delivery  by  his  direction  on  board  the 
barge  of  another  person,  was  held  sufficient  to  charge  the  purchaser. 

After  verbal  negotiations,  defendant  wrote  to  plaintiff  referring  to  the 


COTIBT  OP  APPEALa  401 


Thompson  «.  Menck. 


merchandise  u  hftving  been  boagbt  of  him,  and  directing  a  delivery. 
Held,  that  this  being  accepted  by  plaintiff,  was  a  safficient  contract 
within  the  statute. 
Deceptive  conduct  in  obtaining  part  payment  of  a  debt  already  due,  is 
deemed  no  defense  to  an  action  for  the  balance. 

Beaben  B.  Thompson  sued  William  Menck  in  the   snpreme 
court  to  recover  money  due  on  a  sale  of  goods. 

In  Maixjh,  1856,  while  the  river  was  closed  with  ice,  the 
defendant  called  npon  the  plaintiff  at  Albany,  and  agreed  with 
him  for  the  purchase  of  such  bones  and  fine  black,  or  animal 
charcoal,  as  he  (plaintiff),  might  have  at  the  opening  of  naviga- 
tion.   The  goods  were  to  be  delivereJ  at  the  plaintiff's  dock, 
in  the  city  of  Albany,  and  paid  for  in  cash  on  delivery.    At 
the  time  of  such  purchase,  defendant  informed  plaintiff  that 
Mr.  C.  N.  Warner  would  ship  the  goods  for  defendant,  and 
that  plaintiff  should  deliver  them   to  said  Warner.     Subse- 
quently, about  April   16,  1856,  the  defendant  wrote  to  the 
plaintiff,  directing  him  to  deliver  the  goods  to  Mr.  Warner.    A 
day  or  two  before  the  delivery  hereinafter  mentioned,  Mr.  Waijaer 
called  at  plaintiff's  warehouse,  and  directed  the  foreman  of  the 
plain  tiff  to  tell  plaintiff  to  put  the  goods  on  board  Captain  Casey's 
barge.     Mr.  Warner  also  gave  plaintiff  in  person  the  same 
directions.      According    to    sach    directions,    the    plaintiff 
delivered  on  board  said  barge,  at  his  dock  in  Albany,  bones, 
&C.,  amounting  at  the  prices  agreed  upon  to  nine  hundred 
and  sixty-one  dollars  and  sixty-one  cents.    After  such  delivery, 
the    defendant  paid  the  plaintiff  nine  hundred  dollars  on 
account    The  barge  having  on  board  the  goods  was  sunk  at 
New  York. 
The  referee  having  found  these  facts,  decided : 
That  C.  N.  Warner  was  the  authorized  agent  of  defendant  to 
receive  the  goods  in  question. 

That  the  defendant's  direction  to  put  the  goods  aboard  War- 
ner'j  barge  was  complied  with  by  the  delivery  of  the  same  on 
board  Casey's  barge,  according  to  the  directions  of  Warner. 

That  upon  such  delivery  a  valid  contract  of  sale  was  con- 
summated, upon  the  terms  and  at  the  prices  previously  agreed 
upon  ;  and  the  property  of  the  goods  and  possession  of  the 

same,  became  thereby  vested  in  the  defendant 
IV^26 


403  NEW  YOBK 


ThompfiOn  v.  Menck. 


That  the  defendant  hecame  liahle  to  pay  the  prices  agreed 
npon  as  soon  as  the  goods  were  delivered  on  board  of  Casey's 
barge.  • 

Judgment  was  entered  on  the  report  of  the  referee  in  favor 
of  the  plain tiffy  for  the  balance  due,  being  sixty-one  dollars  and 
sixty-one  cents,  with  interest  and  costs. 

Tlie  supreme  caurty  at  general  term,  reversed  this  judgment 
on  appeal,  and  a  new  trial  was  ordered.  It  did  not 
appear  by  the  order  or  judgment  that  the  reversal  was  on 
questions  of  ikct,  although  this  was  indicated  by  the  opinion 
delivered  at  the  general  term.  Reported  in  22  How.  Pr.  43L 
Plaintiff  appealed. 

John  H.  Reynolds,  for  plaintiff,  appellant 

F.  W.  Burke,  for  defendant,  respondent 

^Y  THE  Court.— PoTTBB,  J.— It  was  not  stated  in  the  judg- 
ment or  order  of  reversal  of  the  general  term,  that  the  judg- 
ment on  the  report  of  the  referee  was  reversed  on  the  questions 
of  fact  Section  268  of  the  Code  declares :  '^  that  it  shall  not 
be  deemed  to  have  been  reversed  on  questions  of  fact,  unless  so 
stated  in  the  judgment  of  reversal."  This  court  cannot  avoid 
this  statute,  how  much  soever  they  might  be  impressed  with 
the  injustice  of  the  finding  of  the  facts  below.  We  have  so 
distinctly  held,  twice  during  this  year,  and  have  denied  two 
motions  for  leave  to  send  the  case  back,  that  the  court  below 
might  amend  their  judgment  or  order,  by  reversing  the  find- 
ings of  facts.  The  motions  were  made  upon  the  ground,  that 
trom  the  opinion  of  the  general  term,  it  was  clear  that  the 
court  intended  to  reverse  the  facts,  but  that  the  order  of  rever- 
sal did  not  so  express  that  intent  Crocker  r.  Crocker  was  one 
case. 

It  is  clear,  beyond  question,  that,  upon  the  facts  foand  by 
the  referee,  the  plaintiff  is  entitled  to  recover,  if  the  delivery 
was  to  be  made  at  Albany,  and  was  so  made,  and  the  goods 
sold  were  to  be  paid  for  on  delivery.  This  the  referee  has 
expressly  found  in  his  facts ;  and  though,  in  looking  at  the 
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evidence,  we  migbt  wish  he  had  found  some  of  the  facts  other- 
wise than  he  did,  and  though  the  general  term,  by  an  exercise 
of  their  power,  might  have  reversed  these  findings  of  fact  if 
contrary  to  their  judgment,  it  is  certain  we  cannot  do  so ;  we 
cannot  repeal  the  statute  in  order  to  work  out  justice  in  that 
▼ay. 

The  supreme  court  seem  to  haye  based  their  reversal  upon 
the  theory  that  the  negotiation  between  the  parties  at  Albany, 
in  March  or  April,  1856,  did  not  make  a  legal  contract  within 
the  statute  of  frauds.  I  concur  with  them  in  that  opinion. 
The  referee  has  not  found  (as  has  been  assumed),  that  it  did. 
It  is  useless,  therefore,  to  spend  either  time  or  argument  upon 
that  proposition;  it  is  not  a  question  in  the  case. 

It  cannot  be  denied,  however,  that  there  was  a  verbal  nego- 
tiation and  an  agreement  in  March  or  April,  at  Albany, 
between  the  parties,  in  relation  to  the  purchase  and  sale  of 
these  bones ;  that  the  parties  agreed  upon  the  price  per  ton, 
deliver^  on  the  dock  at  Albany ;  that  there  was  an  ofifer,  and 
an  acceptance ;  that  the  plaintiff  made  a  pencil  memorandum 
of  it  on  a  card;  and  that  the  defendant  said,  ''all  right;'' 
and  that  the  defendant  directed  the  delivery  to  Mr.  Warner, 
whom  he  had  hired  to  freight  them  down  the  river.  True, 
this  memorandum  was  not  signed  by  the  defendant ;  that  no 
money  was  paid;  that  the  river  was  then  frozen,  and  no 
actual  delivery,  and  no  valid  and  binding  bargain,  was  then 
made;  buf,  on  the  16th  of  April,  the  defendant  wrote  the 
plaintiff  in  relation  to  this  agreement,  and  adopting  it  in 
writing,  in  the  words  following : 

"  R  R.  Thompson,  Esq.,  Albany. 

Dear  Sir :  I  had  a  letter  from  Mr.  Warner  to-day,  inform- 
ing me  that  he  would  bring  down  the  bones  which  I  bought  of 
you,  at  ten  shillings  per  ton,  and  I  wrote  him  to  bring  them. 
You  will  therefore  please  deliver  them  to  him,  as  also  the  fine 
black,  whatever  you  may  have,  and  oblige, 

«  Yours  truly,  William  Mbnck.'' 

Here,  at  least,  is  the  defendant's  consummation,  in  writing, 
of  the  verbal  contract  made  before  in  March  or  April  This 
was  snflQdent  to  make  a  good  contract  within  the  statute  of 
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frauds.  At  all  events,  if  what  before  had  transpired  was  not 
binding,  here  was  a  written  proposition  to  be  accepted  by  the 
plaintiff,  the  tenns  of  which  could  be  explained  by  the  preyioos 
'  negotiation,  and  time  was  therein  given  the  plaintiff  for  his 
acceptance,  until  Warner  should  be  ready  to  take  the  deliyery 
and  transport  the  bones.  And  it  was  accepted;  and  it  cannot 
be  questioned,  as  sound  law,  that  if  the  plaintiff  did  accept 
this  written  proposition,  which  itself  refers  to  the  previous 
agreement  and  calls  it  a  sale,  for  he  adopts  it,  and  says,  ^  the 
bones  tohich  Ibotight  of  you,**  and  if  he  did  deliver  the  bones 
as  directed  in  that  letter,  it  was  a  good  acceptance,  and  consti- 
tuted a  good  contract  within  the  statute  of  frauds.  This  was 
expressly  held  in  McKnight  t^.  Dunlop,  5  3r.  Y,  542,  on  a 
similar  contract. 

But  I  have  a  further  remark  in  regard  to  the  severe  criticisms 
upon  the  finding  of  the  referee.    It  is  urged  that  he  found  the 
negotiation  in  March  or  April  to  be  a  valid  sale.    This  is  not 
just  to  the  referee.    He  has  not  said  so  in  terms,  and  it  cannot 
be  fairly  implied  from  what  he  did  say ;  nor  would  it  be  mat«^ 
nal  as  to  the  result  of  this  action  whether  this  agreement,  if 
it  was  finally  valid,  was  made  so  at  the  first  negotiation  or  at 
the  time  of  the  delivery,  on  the  6th  of  May.      McKnight 
r.  Dunlop,  5  iV.    Y,   542.      The  referee  first  made  a  gene- 
ral report,  and  then  a  separate  finding  of  the  facts.    In  bis 
general   report  he  says :    **  I  find  that  the  plaintiff  sold,  at 
the  city  of  Albany,  to  the  defendant,  in  the  latter  part  of 
March  or  first  of  April,  1856,  fifty  tons  of  bones,  &c.,     .     .    • 
amounting  to  nine  hundred  and  sixty-one  dollars  and  sixty-one 
cents ;  that,  on  the  6th  day  of  May,  1856,  said  goods  were 
delivered  to  the  defendant  at  plaintiff's  dock  in  the  said  city  of 
Albany ;     .    .      that  the  plaintiff  paid,  on  account  of  the  said 
goods,  so  sold  and  delivered,  nine  hundred'  dollars ; "  and,  as 
conclusive  that  the  referee  did  not  even  intend  to  bold,  as  is 
alleged,  that  the  negotiation  in  March  or  April  was  a  valid 
contract,  he  expressly  says  in  his  finding,  'Hhat  upon  the 
delivery  of  the  goods  on  board  Casey's  barge,  in  pursuance  of 
aid  directions,  a  valid  contract  of  sale  was  consummated  upon 
the  terms  and  at  the  prices  previously  agreed  upon.^    This  is 
a  i>erfect  negation  of  the  argument  and  charge,  that  the  referee 
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held  the  negotiation  to  constitute  a  valid  agreement  All  that 
is  required  in  law  to  make  a  valid  sale,  is  a  proposition  in 
writing  by  the  party  to  be  charged ;  an  acceptance  of  the 
proposition  according  to  its  terms,  by  the  party  to  whom  it  is 
made,  within  the  time  required,  and  a  delivery  of  the  property 
sold,  in  accordance  with  the  terms  of  the  contract  The 
minds  of  the  parties  have  met  in  all  the  particulars  of  the 
proposition  and  acceptance  of  the  written  agreement,  and  the 
delivery  has  consummated  it  It  cannot  legally  be  evaded. 
We  can  neither  reverse  these  facts  or  trifle  with  the  necessary 
legal  conclusions  to  be  drawn  from  them. 

Another  point  is  urged  that  the  delivery  of  the  bones  was 
not  made  to  the  defendant  or  to  his  authorized  agent    If 
delivery  is  a  question  of  fact,  we  have  no  more  right,  on  this 
than  upon  the  former  question,  to  enter  into  a  controversy 
with  the  referee;  that  was  the  business  of  the  court  below. 
So  far  as  delivery  to  some  person  is  in  question,  it  is  a  fact 
which  we  must  assume,  and  cannot  struggle  with.    Whether 
the  delivery  on  board  of  Casey's  boat,  instead  of  Warner's,  was 
a  good  delivery  to  Warner,  or  whether  Warner  was  the  author- 
ized agent  of  the  defendant  to  receive  the  goods,  are  partly 
questions  of  fact  and  partly  of  law.    So  far  as  they  are  ques- 
tions of  law  we  may  examine  them.    But  we  cannot  even 
examine  the  law,  except  by  first  examining  the  facts  upon 
which  the  referee  based  his  conclusion  of  a  delivery  to  War- 
ner, and  his  conclusion  upon  those  facts  must  be  our  conclu- 
sion.   In  the  negotiation  in  March  or  April,  defendant  said, 
**  he  had  spoken  to  Warner,  and  hired  him  to  freight  these 
1>ones  down  the  river."    In  his  letter  of  the  16th  of  April,  to 
the  plaintiff,  he  says,  "  I  wrote  to  Warner  to  bring  the  bones; 
you  will  please  deliver  them  to  him.'*    Surely  this  is  a  suflB- 
cient  appointment  of  Warner  as  agent,  to  receive  the  deUvery, 
and   the  plaintiff  had  no  need  of  looking  further  than  to 
Warner  for  this  purpose.    For  the  purpose  of  receiving  the 
bones,  Warner  was  the  defendant ;  Warner's  direction  was  the 
defendant's  direction. 

The  plaintiff  testified :  *'  I  delivered  the  bones  on  the  dock 
at  my  place  to  Mr.  Warner;  I  delivered  them,  as  I  understood 
it,  according  to  my  agreement  with  Mr.  Menck;  I  delivered 
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the  bones  to  Captain  Casey  according  to  the  direction  of 
Warner;  Mr.  Warner  directed  me  to  deliyer  these  bcnes  to 
Captain  Casey,  as  I  understood  if  It  is  true  that  Warner 
denies  that  he  had  any  authority  to  receiye  the  deliyeiy,  bat 
this  the  defendant's  own  letter  contradicts,  and  he  denies  the 
deliyery  to  hip.  Here  was  a  conflict  The  referee  believed 
the  plaintiff,  and  we  hare  no  right  to  say,  here,  thongh  we 
might  differ  with  the  referee,  that  Warner  rather  than  the 
plaintiff  should  have  been  belieyed.  Assuming  that  the  plain- 
tiff testified  to  the  truth — as  the  referee  assumed,  and  as  ve 
must — a  deliyery  in  fact  and  in  law  is  then  fully  established* 
If  this  be  true,  what  occurred  after  the  deliyery,  as  to  the 
manner  of  obtaining  the  money,  is  immaterial ;  of  which,  a 
word  hereafter.  The  liability  accrued  at  the  deliyery.  The 
cause  of  action  was  then  perfect 

It  is  also  urged  that  the  referee  erred  in  the  admission  of 
eyidence  to  proye  the  agency,  to  wit,  directions  and  conyena- 
tions  with  Warner  on  the  subject  of  the  deliyery  of  the  bonea 
The  soundness  of  this  objection,  like  those  we  haye  examined, 
depends  upon  our  right  to  entertain  a  controyersy  with  the 
referee,  in  his  findings,  within  his  proyince.  Before  he  ad- 
mitted this  eyidence,  it  had  been  established  beyond  question 
that  Warner  had  been  authorized  by  the  defendant  to  reoeiie 
the  deliyery  of  the  bones.  The  defendant  says :  ^  You  will 
therefore  please  deliyer  them  to  him.''  We  shall  not  be 
expected  to  cite  authority  in  this  court  to  proye  that  &e  acts 
and  declarations  of  an  agent,  done  and  made  for  the  purpose, 
and  within  the  scope  of  the  particular  employment  for  which 
he  was  appointed,  can  be  giyen  in  eyidence  against  Lis  princi- 
pal. Nor  shall  I  occupy  time  in  demonstrating  that  a  satasbe- 
tory  deliyery  to  Warner,  the  agent,  was  a  good  and  satisfactoiy 
deliyery  to  the  principal;  that  if  Warner  directed  and  was 
satisfied  with  a  deliyery  on  board  of  Casey's  baige,  instead  of 
his  own,  that  was  a  good  and  satisfactory  deliyery  to  the 
defendant  If  this  be  so,  let  us  not  depart  fh)m  precedent  and 
authority,  for  any  conceptions  of  hardship  or  injustice  in  a 
particular  case.  I  do  not  regard  this  objection  as  well  taken, 
or  as  haying  any  force. 

Another  objection  taken  by  the  court  below  (for  I  am 
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meeting  their  objections  as  they  seem  to  be  repeated  in  the 
brief  on  the  part  of  the  defendant's  connsel),  is,  that  the 
referee  erred  in  sustaining  the  objection  to  the  question  put  to 
the  pkintiff  as  a  witness,  to  wit :  '^  Did  you  deliver  these  bones 
to  Captain  Casey?''  The  only  objection  raised  was,  that  the 
question  called  for  a  legal  opinion.  The  ruling  was  right  in 
that  yiew.  If  the  defendant  desired  only  the  fact,  which  he 
was  entitled  to,  he  not  only  obtained  that  by  his  next  question 
but  assented  to  the  correctness  of  the  ruling,  and  waived  his 
exception,  as  will  be  seen.  ''  Did  you  not  as  a  matter  of  fact, 
and  not  as  a  legal  opinion,  deliver  these  bones  to  Captain 
Casey  ?  "  This  was  the  same  question  as  the  former,  stripped 
of  the  objection,  and  no  objection  was  then  made  to  it,  so  the 
defendant  was  not  injured  by  the  ruling  on  the  former.  He 
obtained  a  full  answer  to  this  question ;  he  took  no  objection 
to  the  answer;  he  did  not  complain  that  it  was  not  full  and 
satisfactory ;  he  did  not  ask  to  have  any  portion  of  it  stricken 
out.  He  answered :  "  I  delivered  the  bones  to  Captain  Casey, 
by  the  direetions  of  Mr.  Warner."  Here  was  the  fact  without 
the  law.  What  then  is  there  in  this  to  complain  of?  How 
is  the  defendant  injured  by  this  ruling  ?  Not  at  all,  most 
clearly. 

Another  subject  of  objection,  in  the  opinion  of  the  supreme 
court,  is,  that  the  defendant's  telegram  was  sent  as  a  reply  to 
a  deceptive  one  to  him,  and  it  was  therefore  obtained  by  fradd. 
If  this  was  true,  it  furnished  a  good  reason  for  that  court  to 
have  reversed  the  referee's  findings,  which  they  did  not  do, 
and  which  we  can  not  do.  And,  if  we  could  review  the  evi- 
dence, we  should  see  that  the  plaintiff  had  nothing  to  do  with, 
and  for  aught  that  appears  in  evidence,  was  ignorant  of,  any 
deception  in  that  respect  I  have  thus  far  treated  the  points 
I  have  discussed  irrespective  of  the  evidence  of  the  telegram 
of  the  defendant  referred  ta  It  was  sufficient  to  prove  the 
defendant's  own  voluntary  letter  directing  the  delivery  to 
Warner.  Without  the  telegram,  there  is  evidence  enough  to 
sustain  the  finding. 

The  most  unreasonable  objection,  and  one  which  has  the 
least  application  of  any  to  the  merits  of  the  question  here,  is 
the  severe  stricture  upon  the  conduct  of  the  plaintiff  in  his 
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manner  of  obtaining  the  payment  of  the  money  from  the 
defendant.  If  we  were  here  settling  a  mere  question  of  ethics 
I  should  concur  in  this  argument  upon  this  point  The 
plaintiff's  conduct  and  declarations,  in  misrepresenting  and  in 
concealing  the  knowledge  of  the  sinking  of  the  barge,  is  m  no 
wise  to  be  commended,  and  can  not  be  justified  in  morals;  but 
all  that  has  no  bearing  upon  the  questions  to  be  decided  in 
this  case.  It  had  or  might  have  had  a  strong  influence  upon 
the  credit  of  the  plaintiff  as  a  witness.  No  moral  misconduct 
of  the  plaintiff,  however,  after  his  rights  had  become  fixed  and 
perfect,  could  be  carried  back  so  as  to  change  those  rights.  By 
the  delivery  of  the  goods  to  the  defendant,  the  agreement  was 
consummate,  and  the  consideration  had  become  a  debt  due. 
No  bad  faith  after  that  could  effect  a  change  in  that  respect 

It  was  held  in  this  court  that  moneys  obtained  upon  false 
representations  ought  not  to  be  recovered  back,  if  the  party 
who  had  so  obtained  them  had  on  equitable  right  to  sack 
moneys.    State  of  Michigan  v.  Phoenix  Bank,  33  JVl  I''.  9. 

In  every  view  I  have  been  able  to  take  of  this  case,  I  think 
the  order  of  the  general  term  ought  to  be  reversed,  and  the 
judgment  on  the  report  of  the  referee  affirmed,  with  oost«. 

All  concurred,  except  Weight  and  Davis,  JJ.,  who  dis- 
sented, and  PoBT£B,  J.,  who  did  not  vote. 

Order  granting  new  trial  reversed,  and  judgment  on  report 
of  referee  affirmed,  with  costs. 


THOEN  V.  HELMER* 

December,  1865. 

In  an  action  for  deceit  whereby  tlie  plaintiff  was  induced  to  abandon 
his  professional  practice  in  one  place  and  remove  to  another  place,  and 
enter  into  partnership  with  the  defendant,  it  is  competent  for  the 
plaintiff  to  testify  as  to  the  value  and  growing  character  of  the 
abandoned  practice,  not  to  affect  the  damages,  but  to  show  his  nrliance 
upon  the  defendant's  representations.! 

*  Compare  Smith  v.  Countryman,  30  -Y.  T.  655. 

fSee,  as  to  the  admissibility  of  opinions  on  questions  of  damages, 
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Whether  he  believed  the  defendant's  representations  is  a  question  of  fact, 
upon  which  he  maj  testify. 

Evidence  as  to  the  amount  of  professional  business  done  bj  both  plaintiff 
and  defendant  during  the  year  they  practiced  together  as  partners,  is 
admissible  to  show  presumptively  that  the  defendant  greatly  misrepre* 
sented  his  practice  during  the  preceding  year. 

It  is  competent  to  show  the  worth  of  a  house  and  lot  for  which  the  plain- 
tiff paid  far  more  than  it  was  worth,  as  tending  to  show  the  plaintiff's 
belief  in  the  defendant's  representations  as  to  the  amount  of  his 
practice. 

It  is  also  admissible  as  affecting  the  question  of  damages. 

The  testimony  of  a  physician,  practicing  in  the  place,  as  to  his  knowledge 
of  the  number  of  cases  of  fracture  existing  at  one  time  in  such  place, 
is  competent  to  show  the  falsity  of  the  defendant's  representations  as 
to  the  number  of  such  cases  that  he  had  had  at  one  time. 

An  agreement  wiih  the  defendant  at  the  end  of  the  first  year  of  thii 
partnership,  to  dissolve  the  partnership  and  allow  the  defendant  to 
continue  in  practice  in  the  place,  in  no  way  released  the  defendant 

from  any  liability  he  was  under  for  his  false  representations. 

• 

Samael  S.  Thorn  sued  Jacob  H.  Helmer,  in  the  supreme 
courty  for  deceit,  and  alleged  in  his  complaint  that  defendant, 
on  and  prior  to  September  8,  1857,  falsely  represented  to  him 
that  his  professional  business  then  was,  and  had  been,  worth 
five  thousand  dollars  per  year,  and  could  be  easily  increased  so 
as  to  be  worth  seven  thousand  dollars  per  year;  that  his  cases 
of  surgery  alone  were  sufficient  to  support  his  family;  that  for 
a  long  time  he  hand  on  had,  on  an  average,  eight  cases  of 
fracture ;  that  his  extensive  practice  obliged  him  to  keep  lour 
horses ;  and  to  employ  Dr.  Hill,  his  foimer  partner,  to  practice 
for  him  at  an  annual  salary.  That  thereby  defendant  induced 
plaintiff  to  abandon  his  practice  in  physic  in  Milwaukie,  Wis., 
and  to  remove  to  Lockport, N.  Y.,  and  to  enter  into  a  contract, 
in  writing,  with  defendant,  to  purchase  his  house  for  seven 
thousand  dollars  (alleged  to  be  some  one  thousand  five  hun- 
dred dollars  above  its  actual  value),  and  to  enter  into  partner- 

Tajlor  V.  Bndlej,  p.  363  of  this  volame,  and  3  Abb.  ilT.  T.  Dig.  2  ed.  79, 
where  the  cases  are  collected  from  which  the  general  rule  majr  be 
deduced,  that  wbere  a  witness  is  competent^  and  states  the  facts,  his 
oonclasion  or  opinion  as  to  the  pecuniary  injury  to  property  having  a 
market  Talne,  is  admissible. 

*  See  King  «.  Fitch,  vol.  2  of  this  series,  p.  508,  and  note. 
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ship  with  him  for  the  term  of  two  years;  defendant  to  be  at 
liberty  to  withdraw  from  the  firm  at  the  end  of  one  year,  pro- 
yided  he  withdrew  firom  the  practice  at  that  place.  That  for 
the  year  plaintiff  practiced  with  defendant,  their  charges  for 
professional  serrices  were  about  two  thousand  two  hundred  and 
fifty  dollars,  worth  firom  one  thousand  dollars  to  one  thousand 
two  hundred  dollars;  and  their  surgical  business  only  worth 
about  two  hundred  and  fifty  dollars. 

Upon  substantially  this  state  of  facts,  the  jury  found  that 
plaintiff  had  sustained  damage  in  the  sum  of  one  thousand 
dollars. 

Tlie  supreme  court,  at  general  term,  denied  a  new  trial,  and 
judgment  was  rendered  for  plaintifil    Defendant  appealed. 

S.  E.  Cliurchy  for  defendant,  appellant 

Lyman  Tremain,  for  plaintiff,  respondent. 

Wbight,  J.  [After  stating  the  facts.] — Any  questions  open 
for  review  in  this  court  arise  upon  exceptions  to  the  ad- 
mission of  evidence,  and  to  the  refusal  of  a  motion  for  a  non- 
Euit  These  will  be  noticed  in  the  order  in  which  they  aroae 
on  the  trial. 

1.  The  plaintiff  himself,  as  a  witness,  'was  inquired  of  and 
allowed  to  testify  as  to  the  yalue  of  his  professional  business  at 
Milwaukie,  at  the  time  of  his  entering  into  copartnership  with 
the  defendant,  and  as  to  its  being  a  growing  business.  I  do 
not  regard  this  as  error.  It  may  be  conceded  that  theeyidence 
was  inadmissible  on  the  question  of  damages;  and  so  the 
judge,  unsolicited,  instructed  the  jury.  But,  I  think,  it  was 
competent  in  another  point  of  view.  To  make  oat  the  plain- 
tiff's case,  it  was  necessary  to  prove  that  he  relied  upon  the 
defendant's  representations;  and  this  could  be  done  by 
direct  evidence,  or  by  circumstances  tending  to  show  such  reh- 
ance.  In  this  hitter  class  the  proof  fails.  The  defendant 
made  certain  representations  as  to  the  amount  and  ralue  of  his 
practice  at  Lockpoi-t.  The  plaintiff  was  engaged  in  a  pnu^tioe 
at  Milwaukie,  profitable  and  increasing.    .Would  not  such  a 
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&ct  have  a  direct  and  strong  tendency  to  induce  the  belief 
that  snch  practice  and  future  prospects  would  not  be  given  up 
without  the  plaintiff  was  convinced  that  his  prospects  at  Lock- 
port  was  very  advantageous  ?  Would  he  be  likely  to  abandon 
bis  practice  at  Milwaukie,  if  it  were  a  valuable  and  increasing 
one,  for  the  purpose  of  going  to  Lockport^  unless  be  believed 
in  the  representations  made  by  the  defendant,  and  that  his 
position  at  Lockport,  assuming  the  representations  to  be  true, 
would  be  beneficial  to  him  ?  It  was  proof  tending  to  make  out 
that  a  strong  motive  must  have  been  present  to  induce  such 
removal.  A  reliance  on  the  defendant's  representations  would 
furnish  such  a  motive.  Any  evidence,  therefore,  tending  to 
show  that  a  strong  motive  must  naturally  have  existed  to  in- 
duce this  removal,  was  proper. 

2.  The  plaintiff,  as  a  witness,  after  giving  evidence  showing 
that  the  defendant,  prior  to  the  execution  of  the  contract, 
made  to  him  the  representations  set  forth  in  the  complaint, 
was  asked  the  question :  '<  Did  you  believe  the  representations 
8o  made  to  you  by  the  defendant  ?  '*  The  witness  answered, 
under  objection,  that  he  did  believe  them.  The  ruling  here 
was  not  erroneous.  The  case  of  Seymour  v.  Wilson,  14  N.  V. 
567,  is  decisive  upon  the  point.  There  it  was  held  that  it  was 
competent  to  inquire  of  an  assignor,  whether,  in  making  the 
assignment,  he  intended  to  delay  or  defraud  his  creditors.  But 
I  quite  concur  with  the  supreme  court  that,  on  principle,  the 
testimony  was  admissible.  The  plaintiff  was  a  competent 
witness  to  testify  to  any  relevant  fact  in  the  case  within  his 
knowledge.  The  question  whether  he  believed  the  representa- 
tions of  the  defendant  was  one  of  fact,  and  his  answer  as  to  the 
fact,  directly,  was  no  more  objectionable  than  proof  by  him  of 
circumstances  tending  to  show  it.  The  impracticability  of 
contradicting  a  witness  when  he  is  allowed  to  testify  to  the 
operation  of  his  own  mind,  forms  no  objection  to  the  admissi- 
bility of  such  testimony.  It  is  to  be  received,  and  the  weight 
to  be  giv^i  to  it  is  a  question  for  the  jury. 

3.  Evidence  was  admitted  as  to  the  amount  of  professional 
business  done  by  the  plaintiff  and  defendant  pursuant  to  the 
contract,  during  the  year  they  were  together,  and  also  as  to 
the  number  of  horses  required  to  be  kept  by  them  for  the 
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transaction  of  cnch  business.  It  was  offered  and  adnutted  as 
haying  a  tendency  to  show  the  amount  of  business  done  by  the 
defendant  the  year  immediately  preceding,  and  at  the  time  of 
making  the  contract  The  defendant  represented  that  his 
business  was  worth  five  thousand  dollars  per  year,  that  it  then 
was,  and  had  been  worth  that  sum,  and  that  he  was  obliged  to 
keep  four  horses  to  do  it.  If  that  were  true,  the  presumption 
naturally  i^^ould  be  that  it  would  continue,  at  least,  about  that 
sum  in  the  succeeding  year.  There  was  no  such  change  of 
circumstances  shown  as  to  render  it  probable  that  a  great 
diminution  of  business  would  ensue.  I  think  the  eyidence 
was  competent  and  proper  for  the  purpose  for  which  it  was 
offered  and  received.  It  showed  the  existence  of  a  circum- 
stance from  which  it  might  naturally  and  justly  be  inferred 
that  the  practice  of  the  defendant  the  year  preceding  had  not 
been  as  great  as  represented  by  him,  nor  anything  like  it. 

4.  A  witness  on  behalf  of  the  plaintiff  was  asked  this  ques- 
tion :  "  What,  in  your  opinion,  were  these  premises  (the  house 
and  office  sold  to  plaintiff  by  defendant)  worth  on  September 
8,  1857  ?**  This  was  objected  to,  on  the  ground  of  the  imma- 
teriality of  the  evidence  called  for  by  the  question ;  but  the 
objection  was  overruled,  and  evidence  given  of  the  actual  value 
of  the  premises  at  the  time  of  entering  into  the  contract  This 
was  not  error.  The  complaint  averred  that,  at  the  time  of 
entering  into  the  contract,  the  house  was  not  worth  more  than 
five  thousand  five  hundred  dollars ;  that  for  the  purpose  of 
inducing  the  plaintiff  to  purchase  the  house  and  office  at  a 
large  price,  and  more  than  their  value,  and  to  enter  into 
partnership  with  the  defendant,  the  latter  made  the  representa- 
tions as  to  the  extent  and  value  of  his  practice,  and  that  the 
plaintiff,  trusting  in  the  representations,  and  being  deceived 
thereby,  "did  enter  into  an  agreement  with  said  Helmer,  in 
writing,  wherein  plaintiff  agreed  to  purchase  said  house  and 
lot  of  said  Helmer,  for  seven  thousand  dollars,"  and  to  enter 
into  partnership  with  him.  It  was  competent  for  the  purpose 
of  sustaining  these  allegations,  to  show  exactly  what  the  house 
was  worth,  and  that  the  plaintiff  was  induced  to  buy  it  at  a 
much  larjer  sum,  by  the  representations  of  the  defendant  as  to 
the  amount  of  his  practice ;  for  the  purchase  of  the  house  and 
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the  entry  into  partnership  were  to  be  concurrent  acts — substan- 
tially one  transaction.    They  were,  in  fact,  the  subject  of  a 
single  contract    In  the  court  below,  the  competency  of  the 
eridence  was  placed  upon  grounds  similar  to  those  justifying 
the  admission  of  proof  of  the  plaintiff's  business  and  prospects 
at  Milwaukie,  viz  :  its  tendency  to  show  that  the  plaintiff  be- 
lieyed  in  the  representations  of  the  defendant  as  to  the  extent 
and  value  of  his  professional  business.    It  may  stand  on  that 
ground,  for  it  may  be  pertinently  asked,  would  the  plaintiff 
have  given  the  enhanced  price,  unless  he  had  believed  the 
representations  ?    The  giving  of  such  price  manifestly  tends 
to  show  that  he  did  believe  them.     But  we  are  of  the  opinion 
that  the  evidence  was  competent  and  proper  on  the  question  of 
damages.     The  plaintiff  was  induced,  by  the  fraudulent  repre- 
sentations of  the  defendant  as  to  the  extent  and  value  of  his 
professional  business,  to  purchase  his  house  and  ofi&ce  for  con- 
fessedly more  than  their  value,  and  form  a  business  connection 
with  him,  to  continue  at  the  furthest  but  two  years,  and  at  the 
option  of  defendant  it  might  terminate  in  one  year.    The  two 
things  formed  the  subject  of  one  contract,  and  the  plaintiff 
was  induced  to  enter  into  it  by  the  fraud  of  the  defendant. 
It  was  parcel  of  the  contract  that  he  was  to  pay  a  sum  for  the 
defendant's  premises  and  place  of  business,  much  greater  than 
their  real  value,  not,  as  was  said  by  the  court  below,  as  a  part 
of  the  price  paid  for  the  business  connection,  for  there  would 
have  been  no  such  connection  had  it  not  been  for  the  fraud 
practiced  by  the  defendant ;  but,  as  will  be  appreciated  by 
every  medical  practitioner,  for  the  benefit  and  advantage  ex- 
pected to  result  from  occupjring  the  office  and  place  of  business 
of  his  predecessor  in  the  profession.    And  this  disposition  of 
bis  place  of  business  for  a  sum  over  its  real  value,  was  the  pre- 
cise advantage  sought  and  gained  by  the  defendant  by  his 
fraudulent  representations  as  to  the  amount  of  business  he  was 
and  had  been  doing.    We  are,  therefore,  of  the  opinion  that,  on 
the  question  of  damages,  it  was  competent  for  the  jury  to  con- 
sider the  price  paid  for  the  defendant's  premises  over  their  real 
value.      The  rule  is,  that  the  party  injured  by  fraud  in  the 
making  of  a  contract  is  entitled,  by  a  recovery,  to  be  placed  in 
a  situation  equally  beneficial,  as  to  the  subject  of  the  contract. 


414  NEW  YORK 

Thorn  «.  Helmer. 

as  he  was  induced  by  the  f rand  of  the  defendant  to  beliere  be 
would  be^and  in  reference  to  which  he  entered  into  the  contract 

5.  Dr.  McCullum,  who  had  been  a  practicing  physician  and 
surgeon  in  the  village  of  Lockport  for  fourteen  years,  after  tes- 
tifying that  he  was  acquainted  with  the  defendant  and  his 
"  ride  *'  about  as  much  as  one  physician  generally  is  with  that 
of  another  in  the  same  Tillage,  that  the  population  of  Lock- 
port  was  between  8,000  and  9,000,  and  that  there  were  twelTe 
or  fourteen  physicians  in  the  village  and  its  vicinity,  was  asked 
the  question  :  "  How  many  cases  of  fracture  have  you  known  to 
exist  in  the  village  of  Lockport  and  its  vicinity  at  any  one  time  r 
The  defendant's  ground  of  objection  to  the  question,  and  the 
evidence  called  for  thereby,  was  its  irrelevancy  and  immsterialitj; 
which  objection  was  overruled,  and  the  witness  answered  that 
the  greatest  number  of  fractures  he  had  known  to  exist  at  any 
one  time  in  Lockport  was  three  or  four.    I  do  not  think  thu 
error.     The  defendant  had  represented  that  he  had  had  on 
hand,  on  an  average,  eight  cases  of  fracture  for  a  long  time. 
The  truth  of  this  representation  might  be  disproved  by  cir- 
cumstantial as  well  as  by  direct  evidence.     Proof  that  the 
whole  number  of.  cases  of  fracture  existing  in  Lockport  and  it« 
A-icinity  at  any  one  time  was  not  eight,  would  show  the  falsity 
of  the  representation.    I  think  it  was  competent  to  inquire  of 
Dr.  McCullum,  who  had  practiced  medicine  and  surgery  at 
Lockport  for  fourteen  years,  how  many  such  cases  altogether 
he  had  known  to  exist  at  one  time.    He  possessed  a  general 
knowledge  of  the  subject,  and  the  testimony  was  competent, 
as  far  as  it  went,  as  tending  to  show  the  number  of  fractnrcs 
there  were  altogether.     It  was  no  objection  to  its  competency 
that  the  other  physicians  of  the  village  were  not  offered  to  be 
called  to  the  sAme  fact.     By  showing  that  all  the  cases  of  frac- 
ture did  not  amount  to  eight,  the  representations  of  the  de- 
fendant would  seem  to  be  f^se. 

6.  The  motion  for  a  nonsuit  was  properly  overruled.  All 
that  was  required  of  the  plaintiff  to  entitle  him  to  recover  was 
to  show  the  fraud  of  the  defendant,  that  he  was  deceived  and 
imposed  upon  by  such  fraud,  and  that  he  had  sustained  damage 
thereby.  These  were  questions  for  the  jury.  It  is  not  claimed, 
however,  that  upon  the  merits  the  case  should  have  been  with- 
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held  from  the  jury.  The  ground  taken  on  the  trial,  and  now, 
is  that  the  plaintiff,  after  a  knowledge  of  all  the  facts  respecting 
the  defendant's  professional  business,  ratified  the  contract  be- 
tween them,  and  waived  any  pretended  fraud  which  induced  him 
to  enter  into  it  It  appeared  that  the  parties  were  one  year  in 
business  together,  at  the  end  of  which  lime  the  connection  was 
dissolved,  and  an  agreement,  in  writing,  was  attached  to  the 
original  contract,  allowing  the  defendant  to  practice  his  profes- 
sion in  Lockport,  if  he  chose.  The  operation  of  this  voluntary 
modification  of  the  contract  of  September  8, 1857,  was  not  to 
preclude  the  plaintiff  from  suing  for  the  fraud  practiced  upon 
him,  bv  which  he  was  induced  to  enter  into  such  contract. 
The  original  agreement  was  that  the  partnership  was  to  con- 
tinue two  years,  with  liberty  to  defendant  to  withdraw  at  the 
end  of  one  year,  provided  he  withdrew  entirely  from  practice 
at  Lockport,  and  the  subsequent  agreement  merely  took  off  the 
restriction  from  the  defendant  as  to  his  practicing  at  Lock- 
port.  This  the  plaintiff  had  a  right  to  do  without  in  any 
manner  compromising  his  action  for  the  fraud.  This  second 
agreement  in  no  way  released  the  defendant  from  any  liability 
that  he  was  under  in  regard  to  his  false  representations.  The  fact 
that  when  the  jMurtnership  was  dissolved,  the  plaintiff  made  no 
claim  to  have  been  defrauded  in  the  contract  of  September, 
1857,  but  went  on  in  its  fulfillment  on  his  part,  has  no  signifi- 
cance. It  was  not  shown  that  he  had  then  discovered  the 
fraud ;  but  if  it  had  been,  and  he  was  silent  on  the  subject,  it 
could  not  have  altered  his  legal  rights.  A  party  who  has  been 
drawn  into  executing  a  contract  by  fraudulent  representa- 
tions, may  aflirm  the  contract  after  the  discovery  of  the  fraud, 
and,  notwithstanding  such  affirmance,  sue  for  the  fraud.  The 
plaintiff  had  the  right  to  go  on,  fulfill  his  contract,  and  re- 
coTcr  damages  for  the  iraud  practiced  upon  him.  By  doing 
so,  he  waived  no  legal  right. 

Upon  the  whole,  I  am  of  the  opinion  that  none  of  the  excep- 
tions are  well  taken,  and  that  the  judgment  shojald  be  affirmed. 

All  the  judges  concurred,  except  Bbowk,  J.,  who  dissented, 
and  Campbell,  J.,  absent 

Judgment  affirmed,  with  costs. 
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THOEP  V.  ROSS. 

December,  18C8. 

Wrbere,  daring  the  performance  of  a  contract,  the  contractor  in  prerented 
from  proceeding  by  an  obstacle  which  can  not  be  removed  withoat  the 
payment  of  money, — e,  g.,  by  the  necessity  of  a  license  from  the  public 
autborities  to  allow  part  of  the  work  to  be  done, — the  contractor  can 
not,  withoat  reqacst  from  the  employer,  pay  tbe  expense  and  recoyer 
it  from  the  employer  in  an  action  for  mon^y  paid. 

Parol  evidence  is  not  admissible  to  show  that  in  the  negotiations  which 
led  to  the  execution  of  a  written  building  contract,  it  was  verbally 
a^rreed  that  a  disbursement  necessary  for  part  of  the  work  shoald  be 
made  by  the  contractor.* 

**In  Thomas  v.  Hdnt,  (Sept.,  1867,)  the  same  principle  was  applied. 
Samuel  Thomas  sued  Horace  Ilunt  and  Andrew  Kingsley,  for  stone  sold 
and  delivered  to  defendants,  by  plaintiff  and  his  partner,  Reynolds,  for 
building  canal  culverts.  The  stone  was  famished  under  a  written  contract 
between  the  parties,  the  only  material  clause  of  which  was  that  plaintiff 
and  his  partner  were  to  deliver  all  the  stone  necessary  and  proper  for 
building  the  culverts  :  "  said  stone  to  be  of  the  sizes  and  qualities  sack 
as  the  engineer  in  charge  of  the  work  on  said  section  shall  approve.'* 
On  the  trial  the  defendants  offered  to  show  that,  at  the  time  of  making 
this  contract,  a  large  quantity  of  good  stone  were  lying  in  the  yard  of 
the  plaintiff,  and  near  the  quarry,  and  that  such  stone  were  shown  to  de. 
fendants  as  samples  of  their  stone,«and  that  the  stone  furnished  to  be 
cut  were  of  an  inferior  quality  to  those,  and  cost  much  more  to  dreas 
them,  and  were  not  as  suitable  for  the  work.  Plaintiff  objected  to  the 
introduction  of  this  evidence,  and  the  same  was  excluded  and  the  defend- 
ants excepted. 

The  supreme  court  affirmed  a  judgment  for  the  amount  claimed,  asd 
defendant  appealed. 

8.  0.  Hadley,  for  plaintiff,  respondent  ;->Cited,  Woodruff  v,  McGratb, 
82  If.  F.  255  ;  Kerr  v.  McGuire,  28  Id.  466  ;  S.  C,  28  Haw.  Pr.  27 ;  Davia 
V.  Spencer,  24  N.  T.  390 ;  Hoy t  v.  Thompson,  19  Id.  207 ;  Weed  e.  N.  Y.  & 
H.  B.  R.  Co.,  29  Id.  618;  Grant  9.  Morse,  22/(2.  323 ;  Code,  §  272,  Re. 
formed  Dutch  Church  v.  Brown,  24  ZTen^.  Pr.  76,  and  cases  cited  ;  affirming 
29  Barb.  8C5.  and  it  Em.  Pr.  287 ;  Borst  v.  Spelman,  4  N.  T.  [4  Cornti.']  2S4- 
289 ;  Dunham  v.  Watkins,  12  N.  T.  [2  Kern."]  660 ;  Griffin  «.  Maiquaidt. 
17  N.  T.  28 ;  Miller  «.  Schuyler,  20  Id.  622 ;  Carman  f>.  Pulta,  21  Id.  547 . 
Phelps  V.  McDonald,  26  Id.  82  ;  Bergin  v.  Wemple,  30  Id,  819 ;  Stewart  v[ 
Smith,  14  Ahb.  Pr.  75. 
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Japhct  M.  Thorp  and  others,  sued  Angns  Boss,  in  the  sn- 
premc  court,  for  money  paid.  Plaintiffs  were  masons,  and 
made  a  written  contract  to  erect  houses  on  defendant's  land, 
for  a  specified  sum  in  gross.  The  specifications  required  the 
construction  of  a  drain  from  each  house,  to  connect  with  the 
sewer.  A  city  ordinance  imposed  a  license  fee  of  ten  dollars 
for  each  drain  thus  constructed.  The  plumber  employed  by 
plaintiffs  paid  the  fifty  dollars  to  the  city,  on  tapping  the  sewer, 
and  plaintiff  reimbursed  him,  and  now  sought  to  recoyer  the 
amount  from  defendant 

At  the  trial,  after  proof  of  these  facts,  defendant  was  al- 
lowed, under  exception,  to  prove  a  conversation  had  between 
one  of  the  plaintiffs  and  himself,  before  executing  the  written 
building  contract,  and  while  the  negotiations  between  the  par- 
ties were  closing.     The  conversation  was  to  this  effect : 


Ama9a  J.  Parker,  for  plaintiff,  respoDdent ; — Cited,  Rodgers  9.  Fletcher, 
33  Abb.  Pr.  299;  1  Qreenl,  Ev.  §  50 ;  277,  and  cases  there  cited  ;  Lewis  v. 
Blake,  10  Bosio,  198  ;  Corning  v.  Corning,  0  N.  T.  [2  8M.]  97 ;  Cooper  ©. 
Barber,  24  Wend.  105 ;  Van  Buren  r.  Wells,  19  Id.  203 ;  Adsit  t^.  Wilson, 
7  Hino.  Pr.  64 ;  Roth  «.  Schloss,  G  Barb,  308 ;  Phincle  v.  Vaughan,  12  Id. 
215. 

By  the  Court. — ^D  a  vies,  Ch.  J. — The  rnling  of  the  referee  was  clearly 
correct.     The  evidence  was  properly  excluded,  for  several  reasons. 

1.  The  written  contract  between  th^  parties  must  be  regarded  as  con- 
taining the  whole  of  their  agreement  upon  the  subject-matter  thereof 
and  as  merging  therein  all  prior  and  cotemporaneous  conversations,  stip- 
nlations,  and  negotiations  in  relation  thereto  (Renard  v.  Sampson,  12  N.  T, 
561). 

2.  Tlie  testimony  offered  tended  to  contradict,  alter  and  vary  the  writ- 
ten contract  between  the  parties.  In  the  agreement  it  was  stipulated 
that  the  size  and  quality  of  the  8toi\o  were  to  be  such  as  the  engineer  in 
charg^e  of  the  work  should  approve.  The  offer  was,  to  show,  that  the 
stone  to  be  delivered  was  to  be  like  a  sample  exhibited  at  the  time  of  the 
execution  of  the  contract,  and  that  the  stone  delivered  was  of  an  inferior 
quality  to  the  sample.  It  was  not  competent  for  the  defendants,  thus  by 
parol,  to  alter,  vary,  or  contradict  the  written  contract. 

[Remarks  to  the  effect  that  the  answer  did  not  allege  this  defense,  and 
that  the  remaining  exceptions  were  unavailable,  are  omitted.] 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 

IV.r-27 
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^^  Plaintiff : — Mr.  Eoss,  you  ought  to  pay  for  tapping  the 
sewers. 
^^  Defendant: — ^ITo,  I  will  not  pay  for  anything. 
"  Architect : — ^What  do  you  say,  Mr.  Thorp;  I  want  this  un- 
derstood ? 
*^  Plaintiff : — ^Well,  I  suppose  I  will  haye  to  stand  it 
"  Architect : — Well,  I  will  draw  up  the  contract" 
The  contract  drawn  and  signed  made  no  reference  to  these 
fees. 

Tlie  supreme  courts  on  a  referee's  report  in  faror  of  the  de- 
fendant, held  that  the  parol  agreement  although  mode  cotcm- 
poraneously  with  the  written  agreement,  was  binding  as  a 
separate  undertaking.     The  plaintiffs  appealed. 

A.  C  Morris,  for  plaintiffs,  appellants ; — Insisted  that  the  law 
implied  a  promise  to  repay  this  customary  and  indispensible 
disbursement;  that  the  parol  evidence  was  inadmissible  as 
varying  the  contract;  citing  Rich  i\  Jackson,  4  Brown's  (li, 
575,  and  that  if  regarded  as  a  separate  agreement  it  was  with- 
out consideration. 

A.  B.  Millard,  for  defendant,  respondent ; — Insisted  that 
there  was  no  request  proved;  jind  had  the  parol  evidence  been 
rejected,  plaintiffs  could  not  recover. 

By  the  Court. — ^Woodeuff,  J. — The  judgment  herein  can- 
not, I  think,  be  sustained  upon  the  grounds  upon  which  the 
decision  was  placed  by  the  referee,  or  by  the  supreme  court,  to 
wit,  that  the  parol  agreement  of  the  plaintiffs  to  pay  the  license 
fee  for  tapping  the  sewer,  made  cotemporaneously  with  the 
execution  of  the  written  agreement,  was  binding  ui>on  them 
though  not  included  in  the  writing,  because  it  was  a  separate 
or  collateral  undertaking. 

The  defendant  agreed,  in  writing,  to  pay  to  the  plaintiffs 
four  thousand  seven  hundred  dollars,  and  no  more. 

The  plaintiffs,  on  the  other  hand,  agreed,  by  the  writing, 
that  for  that  four  thousand  seven  hundred  dollars  they  would 
do  and  perform  certain  work,  labor,  &c.,  mentioned  therein. 
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Now  to  permit  the  defendant  to  show,  that  it  was,  at  the  time 
of  the  making  of  the  agreement,  rerbally  stipulated  that  for  that 
same  four  thousand  seven  hundred  dollars  the  plaintiffs  should 
do  or  pay  anything  which  the  writing  did  not  expressly  nor  im- 
pliedly embrace  and  bind  them  to  do  or  pay,  is  to  allow  the  writ- 
ten contract  to  be  altered  by  parol.  Just  as  much  so  as  it 
would  be  altered  by  permitting  the  plaintiflb  to  proYC,  that, 
besides  the  payment  of  the  four  thousand  seven  hundred  dollars, 
the  defendant  was  to  do  or  pay  something  else  as  a  further 
compensation  for  what  the  plaintiffs,  by  the  writing,  agreed  on 
their  part  to  do. 

Whatever  the  plaintiffs  were  bound  to  do,  was  to  be  paid  for 
by  the  four  thousand  seven  hundred  dollars.  Whatever  the 
defendant  was  bound  to  pay  was  to  be  recompensed  by  just 
what  the  plaintiffs  agreed  to  da  And  to  each  of  them  the 
writing  is  the  sole  and  exclusive  evidence.  It  was  not,  there- 
fore, competent  to  show  by  parol,  that  for  this  same  four  thou- 
sand seven  hundred  dollars  the  plaintiffs  were  also  to  do  some- 
thiug  which  the  written  agreement  did  not  bind  them  to  do. 

It  is  insisted  that  the  fair  interpretation  of  the  writing 
bound  the  plaintiffs  to  perform  the  work  of  tapping  the  sewer, 
and  therefore,  by  implication,  bound  them  to  pay  the  license 
fee,  without  the  prepayment  of  which  they  could  not  perform 
the  work. 

I  express  no  opinion  upon  the  construction  of  the  contract 
in  that  respect,  nor  on  the  supposed  implication. 

Mj  conclusion  is,  that  the  judgment  should  be  affirmed 
upon  this  very  brief  statement  of  the  right  and  duty  of  the 
parties,  viz. : 

The  plaintiils  were  bound  by  the  true  meaning  and  effect  of 
the  written  agreement,  to  procure  the  license  to  tap  the  sewer, 
and  pay  therefor,  or  they  were  not  so  bound. 

If  they  were  bound  by  the  writing  to  procure  the  license 
and  pay  therefor,  then,  of  course,  they  can  not  recover  it  from 
the  defendant. 

If  they  were  not  so  bound,  then  they  have  paid  the  money 
without  the  defendant's  request^  and  without  any  authority  to 
pay  money  on  his  account ;  it  was  a  voluntary  payment,  and 
imposed  on  him  no  legal  obligation  to  refund. 
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It  is  asked^  were  the  plaintifib  (if  not  ihemselyes  bound  to 
pay  the  license  fee),  bound  to  suffer  the  performance  of  the 
work  to  be  defeated  by  the  defendant's  non-payment  of  the 
license  fee,  and  so  lose  the  profits  of  their  contract  ? 

By  no  means.  Doing  on  their  own  part  all  t^at  they  weie 
bound  by  their  contract  to  do,  or  all  that  they  could  lawfully 
do,  if  the  defendant  failed  to  remove  any  obstacle  to  the  com- 
plete performance  which  it  was  his  duty  to  remoTe,  his  neglect 
or  refusal  would  be  to  them  a  perfect  excuse,  and  they  could 
recoyer  all  the  yalue  of  their  contract. 

If  a  builder  contracts  with  another  to  build  for  him  a  honse 
upon  a  specified  lot  of  land,  but  finds,  when  he  begins  to  build, 
that  another  is  in  possession,  and  is,  in  fact,  the  owner,  the 
builder  can  not  purchase  the  lot  for  the  contracting  party  and 
recover  from  him  the  price  paid,  on  the  idea  that  without  such 
purchase  he  could  not  perform  his  contract  and  realize  the 
profits  thereof. 

Or  if  he  finds  the  lot  in  the  possession  of  a  tenant  under  an 
unexpired  lease,  he  can  not  purchase  the  unexpired  term  and 
charge  the  purchase  money  to  the  contracting  owner  of  the 
fee. 

And  so,  generally,  where  one  has  contracted  to  perform 
work,  &a,  of  the  description  in  question,  if  he  find  obstacles 
in  the  way  which  can  not  be  removed  without  the  payment  of 
money,  and  it  is  the  duty  of  the  party  contracted  with  to  re- 
move such  obstacles,  and  so  enable  him  to  perform  his  con- 
tract, he  may  require  such  party  to  remove  them,  and  if  such 
party  refuse  he  will  be  excused /wo  tanto  from  the  performance 
of  his  contract,  and  may  recover  his  full  profits,  bat  he  can  not 
volunteer  to  pay  the  money  himself,  and  then  compel  the  other 
to  repay  that  which  he  had  refused  to  pay.  It  would  be  strange 
if  a  request  that^the  plaintiff  pay  money  could  be  implied  from 
the  refusal  of  the  defendant  to  pay  iL 

Upon  this  ground  the  judgment  must  be  affirmed. 

All  the  judges  were  understood  to  concur  in  holding  the 
parol  evidence  inadmissible ;  a  majority  concurred  in  tbe  fore- 
gping  opinion  for  affirmance  on  the  other  ground. 

Judgment  affirmed,  with  costs. 
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TOMPKINS  V.  SOULICK 

September,  1852. 

An  order  of  the  supreme  court  affirming  a  surrogate's  order  refusing 
leare  to  discontinue  an  accounting,  and  directing  the  hearing  to  con- 
tinue—since it  is  not  a  final  order,  is  not  appealable  to  this  court.* 

Tompkins  having  been  superseded  as  guardian  by  the  ap- 
pointment of  Soulice,  cited  Souliee  to  attend  a  final  settlement 
of  his,  Tompkins',  account ;  but  after  filing  the  account  and  the 
hearing  of  witnesses,  he  asked  leave  to  discontinue  the  pro- 
ceeding, in  order  that  he  might  file  a  new  account.  The  sur- 
rogate entered  an  order  refusing  the  motion,  and  directing  the 
hearing  to  proceed. 

T/ie  supreme  courts  at  general  term,  affirmed  the  order. 

By  thr  Coubt. — Buggles,  Ch.  J. — In  Messervo  v.  Sutton, 
(3  N.  Y.  [3  Comst]  546),  Catharine  Messervc  instituted  pro- 
ceedings before  the  surrogate  of  New  York  to  recover  a  legacy, 
mid  cited  the  executors,  who  appeared  and  contested  her  right. 
The  surrogate,  after  hearing,  dismissed  her  petition.  She  ap- 
pealed to  the  supreme  court  where  the  decision  of  the  surro- 
gate was  reversed  and  he  was  directed  to  proceed  with  the 
iicconnt.  On  appeal  to  this  court  from  the  decision  of  the 
supreme  court,  a  motion  was  made  to  dismiss  the  appeal  on  the 
ground  that  the  judgment  of  the  supreme  court  was  not  final. 
But  it  was  held  that  the  judgment  of  the  supreme  court  was 
final  as  respected  that  court,  and  the  motion  was  denied. 

In  another  case  determined  in  this  court,  there  had  been  a 
final  judgment  in  the  common  pleas  of  New  York,  which  was 
reversed  on  writ  of  error  by  the  supreme  court,  and  a  new  trial 
ordered.  An  appeal  from  the  judgment  of  the  supreme  court 
to  the  court  of  appeals  was  held  to  be  well  brought.  But  in 
both  these  cases,  the  original  order  in  the  court  below,  which 
was  reversed  in  the  supreme  court,  w&s  a  final  judgment 


•  Compare  Hartusg  v.  The  People,  26  If.  T.  158 ;  Peanoa  v.  hareioj, 
58  Barb.  407\ 
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In  that  respect  those  cases  differed  from  the  present.  We 
can  not  review  the  judgment  of  affirmance  by  the  supreme 
court  in  the  present  case,  because  the  surrogate's  order  affirmed 
by  the  supreme  court  was  not  finaL 

The  parties  must  proceed  to  a  final  determination  in  the 
surrogate's  court,  and  if  the  appellant  in  the  present  case  should 
feel  aggriered  by  that  determination  he  can  then  ajpeal;  and 
if  the  order  now  appealed  from  be  one  affecting  the  merits  of 
the  case,  it  may  be  leyiewed  on  that  appeaL 


TEAVEB  V.  EIGHTH  AVE.  E.  B.  CO. 

September,  1867. 

Under  the  Code  of  Prooedare,  the  onlj  way  to  take  Kdytnt^ge  of  a  mere 
mifinomer, — e.  g.,  the  bringing  of  an  action  by  a  married  woman  in  her 
maiden  name, — is  by  answer ;  if  not  set  np  by  answer,  advantage  em 
not  be  taken  of  it  on  the  trial. 

A  mere  misnomer  in  pleading  is  a  formal  error,  amendable  in  the  oooit 
of  original  jarisdiction ;  and  will  not  be  noticed  in  this  oonrt. 

Where  a  minor  child  is  injured  by  negligence,  the  parent  may  recover 
for  the  loss  of  service  for  the  remainder  of  the  period  of  minority ;  and, 
if  the  disability  continue  beyond  that  period,  the  child  may  recover  for 
such  further  loss. 

Amelia  Trarer,  by  A.  Bull,  her  guardian^  sued  defendants^  in 
the  Kew  York  superior  court,  for  damages,  by  an  injury  al- 
leged to  have  been  caused  by  the  carelessness  of  the  defendants' 
senrantSy  while  plaintiff  was  a  passenger  on  one  of  their  cars: 
After  the  injury,  and  before  suing,  plaintiff  intermarried  with 
one  Collins,  but  in  the  summons  and  complaint  in  the  action 
she  was  designated  by  her  maiden  name.  She  was  about  IS 
years  old  at  the  time  of  the  injury,  and  but  a  few  months  past 
21,  at  the  time  of  the  trial. 

Upon  the  trial,  eyidence  was  received  under  exception,  as  to 
how  much  she  could  earn  per  week,  prior  to  the  injury,  and 
that  some  money  had  been  expended  in  taking  care  of  her  the 
last  year  preceding  the  triaL 

Defendant  moved  to  dismiss  the  complaint,  on  the  ground, 
among  others,  that  the  action  was  improperly  brought  in  plain- 
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tiff's  maiden  name,  instead  of  the  name  acquired  by  marriage. 
The  motion  was  denied. 

It  appeared  that  an  action  had  been  previously  brought  by 
plaintiff's  mother,  and  a  recovery  had  for  loss  of  plaintiff's 
services,  and  the  expense  of  taking  care  of  her. 

The  court  charged  the  jury  that  nothing  could  be  recovered 
for  those  causes  in  the  present  action.  The  jury  gave  plaintiff 
a  verdict  for  twenty-five  hundred  dollars. 

The  superior  court  at  special  term,  denied  a  motion  for  anew 
trial.  Judgment  on  the  verdict  was  aflSrmed  at  general  term. 
Defendants  appealed. 

<71  W.  Ashmeady  for  the  defendants,  appellants ; — Cited,  Gow- 
den  V.  Wright>  24  Wend.  429 ;  Clark  v.  Vorce,  19  Id,  232 ;  Myers 
V.  Malcolm,  6  Hill,  292;  Dresser  r.  Ainsworth,  9  Barb.  G25 ; 
Worrall  v.  Parmalee,  1  N.  Y.  (1  Comet.)  619 ;  Erben  v.  Loril- 
laid,  19  N.  T.  303 ;  Welles  v.  Hudson  Kiver  R  B.  Co.,  14  Id. 
433  ;  Button  r.  Hudson  River  E.  R.  Co.,  18  Id.  248. 

John  H.  Reynolds^  for  plaintiff,  respondent 

By  the  Court. — Oboveb,  J. — Commencing  the  action  in 
the  maiden  name  of  the  plaintiff,  instead  of  that  acquired  by 
marriage,  was  a  misnomer  merely.  There  was  no  pretense  but 
that  the  plaintiff  was  the  proper  person  to  sue,  and  the  only  one 
that  could  maintain  an  action  for  the  injury  sought  to  be 
redressed.  Under  the  practice  prior  to  the  Code,  misnomer  of 
either  party  could  only  be  plead  in  abatement  of  the  action 
(2  Grah.  Pr.,  and  cases  cited).  Neglecting  to  interpose  such 
plea  waived  any  advantage  to  the  defendant  therefrom.  The 
mistake  was  amendable  by  the  court.  The  misnomer  was  not 
ground  of  nonsuit  upon  the  trial.  It  was  not  like  the  case  of 
bringing  an  action  by  the  wrong  party ;  that  was  i^round 
of  nonsuit  By  the  Code,  pleas  in  abatement  are  abolished 
{Codey  §§  142-151).  The  only  mode  of  presenting  such  a 
defense  is,  under  the  Code,  by  answer.  No  such  defense  is  set 
up  in  the  answer  in  the  present  case.  It  was,  therefore, 
nnavailable  upon  the  trial  In  Bank  of  Havima  v.  Magee  (20 
N.  Y.  355),  it  was  held  that  although  there  was  no  such  corpor- 
ation,  and  that  it  was  only  a  name  assumed  by  Charles  Cook 
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for  the  transaction  of  his  banking  business,  yet  bringing 
the  action  by  Cook  in  such  name  was  but  a  mere  formal  error, 
amendable  in  the  courts  of  original  jurisdiction,  and  to  bj  dis- 
regarded in  this  court. 

That  case  goes  much  further  than  it  is  necessary  to  go  in  the 
present.  In  that  case,  upon  the  papers,  it  would  appear  that 
the  action  was  brought  by  a  corporation,  and  not  by  Charles 
Cook,  while  in  the  present  the  plaintiff  was  the  same,  whether 
called  by  the  married  or  maiden  name. 

The  evidence  of  what  the  plaintiff  could  earn  before  the 
injury  was  held  by  the  judge  not  to  be  material,  and  the  jury 
were  instructed  hot  to  give  any  damages  for  loss  of  services, 
inasmuch  as  the  plaintiff's  mother  had  previously  recovered 
therefor.    This  direction  would  not  have  cured  the  error  (if  one 
was  committed),  in  receiving  the  evidence,  if  that  was  such  as 
was  calculated  to  create  a  prejudice  in  the  minds  of  the  jury, 
and  influence  them  in  fixing  the  amount  of  damages,  unless  it 
appeared,  from   the  whole  case,  that  the  jury  were  not  so 
influenced  (Erben  v.  Lorillard,  19  JV.  Y.  209).    The  evidence 
in   the  present  case  was    not    likely  to   influence    the  jnry 
upon  the  question  of  damages,  unless  they  were  convinced  that 
the  injury  of  the  plaintiff  was  of  a  character  to  prevent  her  from 
attending  to  her  business  after  she  was  twenty-one  ;  and,  if  so 
convinced,  the  evidence  was  proper  for  the  concideration  of  the 
jury.     When  a  child,  under  twenty-one,  is  injured,  the  parent 
can  recover  for  loss  of  service  until  the  arrival  of  the  child  to 
that  age  ;  and,  if  the  disability  continues  beyond  that  time, the 
child  may  recover  for  the  loss.    Upon  this  point,  the  case  was 
tried  as  favorably  to  the  defendant  as  the  law  required,    ^o 
claim  for  loss  of  service  was  made  by  the  plaintiff  aiter  she  was 
twenty-one ;   and  the  jury  were   told  that  the  mother  had 
recovered  for  such  loss  up  to  that  time.    No  ground  of  object- 
ion to  the  proof  of  what  the  expense  of  taking  care  of  the 
plaintiff  had  heen,  was  stated.     The  exception  to  the  proof 
does  not,  therefore,  raise  any  question  for  the  consideration  of 
this  court.    The  judgment  appealed  from  must  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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TEUSLOW  V.  PUT2IAM. 

'  Decamber,  1864. 

Penonal  property,  in  the  possesBion  of  a  bailee  havias  a  lien  thereon, 
can  not  be  taken  from  hla  possession  on  attachment  against  the 
bailor.* 

"William  Truslow  sued  Mervin  G.  Putnam  in  the  Supremo 
Court  in  an  action  in  the  nature  of  replevin,  for  seven  sewing 
machines,  manufactured  by  one  Lester,  of  whom  the  plaintifil* 
was  agent  and  factor,  and  on  which  plaintiff  had  a  lien  for  ad- 
yances  an  J  commissions,  to  an  amount  beyond  the  value  of  the 
property.  Defendant,  as  constable,  levied  on  the  same  under 
an  attachment  against  Lester,  and  was  about  removing  them 
when  plaintiff  replevied  them  in  this  action. 

Plaintiff  held  the  machines  under  a  written  agreement  with 
L?ster,  the  owner,  by  which  plaintiff  agreed  to  act  as  agent 
for  Lester  for  the  sale  of  sewing  machines  made  by  Lester,  and 

*Thl8  decision  as  to  the  right  of    the  bailee,    though    conflicting 

with   Stief  V.  Hart.  1  ilT.  T.  (1  Conut)  20,  and  Bakewell  v.  Elswonh. 

6  HiU,  484.  is  supported  hy  general  principles,  and  may  be  regarded 

as  settling  the  question.    The  veiy  essence  of  a  lien  is  the  right  to  hold 

poesesslon  adversely  to  the  general  owner  of  the  thing,  and  the  right  of 

mn  execution  creditor  is  no  greater  than  that  of  his  debtor.    This  rule, 

too,  harmonizes  with  the  doctrines  applied  in  cases  of  chattel  mortgages. 

The  rale  applicable  in  respect  to  the  interest  of  copartners,  is  now  settled 

to  the  contrary  in  this  state,  Smith  v.  Orser,  43  i^.  Y.  432,  affirming  43 

Barb.   187;  but  it  depends  on  different  principles.    A  partner  has  no 

right  to  retain  possession  adversely    to    his    copartner,    as  a   lienor 

has,  hence  he  can  not  resist  the  authority  of  the  law  to  take  possession,  for 

the  purpose  of  selling  the    copartner's    interest.     See,   however,  on 

this  point,  Marshall  e.  McGregor,  59  Barb.  519,  Menagh  v.  Whitwell,  53 

y,  Y.  140.    The  right  of  a  factor  having  a  lien  to  defeat  to  that  extent 

attachment  against  his  principal's    property  subject  to  the  lien, 

recognized  in  Patterson  o.  Perry,  10  AUb.  Pr.  82 ;  S.  C,  5  B<mD.  518. 

Bot  see  Saul  v.  Kruger,  9  How.  Pr.  5C0.    Consult  also  Buskirk  e.  Cleve* 

land,  41  Barb.  010 ;  Hale  i;.  Omaha  National  Bank,  49  N.  Y.  030,  reversing, 

83  If.  T.  Sup,  Ct.  (1  Jone9  d  8.)40;  McCaffrey  e.  Wooden,  03  Barb.  310. 

For  a  recent  statute  giving  a  remedy  to  foreclose  liens  by  action,  see  3  X. 

1309,  p.  1785,  ch.  738. 
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to  advance  to  Lester  nearly  fifty  per  cent,  of  the  retail  price  of 
each  as  fast  as  made  by  Loster  and  delivered  to  plaintiiH  The 
rent  of  the  Xcw  York  store,  used  as  a  salesroom,  and  all  other 
business  expenses,  were  to  be  paid  by  plaintiff  and  charged  to 
Lester,  and,  on  an  accounting  as  to  sales,  Lester  was  to  receive 
his  living  expcnsos,  anl  the  balance  was  to  be  pail  to  his  cer- 
tain creditors  until  their  demands  were  satisfied,  and  there- 
after to  Lester.  PlaintUwai  t3  receive  six  per  cent,  on  the 
gross  amount  of  sales  as  his  compensation. 

IJndc  r  this  agreement,  plaintiff  hired  a  store  in  Saratogj^  and 
employed  a  clerk  as  salesman  there,  and  the  sign  bore  the 
name  of  Lester  only. 

On  the  trial  it  appeared  that  the  clerk.  West,  ia  charge  of 
the  store  in  Saraoogi,  informod  tha  defendant  at  the  time 
of  the  levy  that  the  property  bolonged  to  plaintiff,  not  to  Les- 
ter. Defendant  then  asked  West  what  he  said  at  the  same 
time  in  answer  to  an  inquiry  as  to  whom  he  acted  for  while 
engaged  in  the  shop  in  the  business;  but  this  evidence  was 
(Vxoludod  by  the  court. 

The  supreme  court  held  that  it  must  be  deemed  settled  by 
authority  that  an  agent,  consignee,  or  factor,  who  has  made 
advances  upon  the  goods  of  his  principal  in  his  possession,  may 
maintain  an  action  if  his  possession  is  disturbed  by  process 
against  his  principal  or  consignor;  citing Qrosvenorr.  Piiillips, 
2  Hilly  147 ;  Holbrook  r.  Wright,  2G  Wend.  1G9.  See  also  Gil- 
son  V.  Stanton,  9  N.  Y.  (5  Seld.)  470 ;  Bank  of  Rochester  r. 
Jones,  4  X.  Y.  (4  Comst)  49  ;  Winter  v.  Coit,  7  N.  Y. 
(3  Scld,)  2SS ;  Dows  v.  Cobb,  12  Barb.  310;  Brownell  r.  Com- 
ley,  3  Duer,  9 ;  Adams  v.  Bissell,  28  Barb.  382.  They  held 
that  plaintiff  was  a  factor,  not  a  mere  agent  Story 
on  Ag.  §  34  ;  Evans  v.  Root,  9  N.  Y.  (5  Seld.)  186 ;  Marfield 

V.  Goodhue,  3  :V.  Y.  (3  Comst. )  62. 

Potter,  J.,  however,  dissented,  being  of  opinion  that  plain- 
tiff was  not  a  factor  but  a  mere  agent,  whose  possession,  as  mat- 
ter of  law  must  be  deemed  to  be  the  possession  of  the  prinicpal, 
and  that  to  sanction  his  claim  would  be  to  allow  debtors 
to  screen  their  property  from  execution  by  putting  it  in  posses- 
sion of  an  agent  with  a  lien,  and  that  even  if  plaintiff  was 


COUET   OF  APPEALS.  427 

TruBlow  9.  Putnam. 

deemed  a  factor^  the  terms  of  the  factors'  act,  3  IL  S.  5  e(L  70, 
§  3,  excluded  his  claim  by  necessary  implication,  because 
it  declared  that  a  factor  with  a  lien  for  adrances  should 
be  deemed  owner  so  far  as  to  give  validity  to  any  contract  mado 
by  him  with  a  third  person  for  the  sals  or  disposition  of  the 
property  for  money  advanced,  &c. 

In  respect  to  the  admissibility  of  the  eridence  of  the  notice 
to  defendant  that  plaintiff  had  a  claim  to  the  goods,  the 
majority  of  the  court  was  of  opinion  that  as  plaintiff  had  put 
up  Lester's  name  as  a  sign  over  the  door,  it  was  competent  for 
him  to  proTC  this  notice,  as  otherwise  he  migh  t  be  deemed 
concluded  by  putting  up  the  sign  (9  Cow,  274),  and  that  the 
information  so  given  was  notice,  irrespectire  of  any  authority 
in  the  person  who  gave  it. 

TF.  A.  Beach,  for  defendant,  appellant 

X.  J5.  Pike,  attorney  for  plaintiff,  respondent. 

Ho6£BOOM,J.  [after  referring  to  the  facts,] — 1.  I  am  inclined 
to  think  Lester  had  a  leviable  interest  in  the  sewing  machines, 
liable  to  be  sold  on  execution,  but  as  plaintiff  was  in  possession, 
having  a  valid  lien  thereon,  and  special  property  therein,  they 
were  not  liable  to  be  taken  out  of  plaintiff's  possession  any 
more  than  the  goods  of  a  partnership  from  the  possession  of 
the  firm,  on  an  execution  against  an  individual  partner, 
hence,  that  the  constable  was  liable  to  an  action  for  removing 
the  goods,  and  for  their  whole  value,  if  the  lien  exceeded  such 
value. 

2.  I  am  also  inclined  to  think  the  objection  to  the  attach- 
ment (which  was  overruled  at  the  circuit)  can  not  be  considered. 
The  defendant  may  have  other  evidence  to  explain,  or  account 
for  the  apparent  defect  in  the  attachment. 

3.  I  think  the  evidence  objected  to  was  properly  excluded. 
West  was  in  charge  of  the  shop,  but  not  to  answer  unauthor- 
ized questions  as  to  who  was  his  principal  Neither  L3Ster  nor 
Truslow  put  him  there  for  that  purpose. 

Nor  was  the  evidence  similar  in  principle  to  that  admitted  in 
behalf  of  the  plaintiff.    There  the  sheriff  levied  on  the  property 
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in  the  shop  of  which  West  was  in  charge^  and  it  was  proper  to 
show  that  West  ^lotified  him  at  the  time,  that  the  property  was 
Truslow^s  and  not  Lester's.  It  was  a  iioiice  proper  to  be  proren, 
to  show  that  the  constable  had  information  as  to  the  tide,  and 
to  prevent  any  pretense  of  estoppel  npon  Truslow  from  the 
silence  of  his  alleged  agent  when  a  claim  was  being  made  on 
the  property  as  belonging  to  Lester. 
The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  H.  H,  Selbek,  J. 
Judgment  affirmed^  with  costs. 


TUCKER  V.  TUCKER. 

December,  1868. 

The  Burrogate,  upon  a  final  or  litigated  acconnting  of  an  exocator  or  ad- 
ministrator, has  no  jurisdiction  to  try  the  validity  and  amount  of  a 
disputed  demand  against  the  estate. 

The  omission  of  the  executor  or  administrator  to  offer  to  refer  a  claim, 
when  preser.ced,  is  not  necessarily  an  admission  of  it,  wlii<^  preclad«s 
him  from  contesting  it,  and  thus  preventing  its  allow&nce  by  the  sur- 
rogate^ on  an  accounting.* 

The  actual  submission  of  a  contested  claim  to  the  surrogate,  all  the 
parties  in  interest  being  present,  can  not  be  sustained  as  an  arbitration. 

The  short  limitation  provided  by  2  R.  8,  89,  §  38,  in  the  case  of  a  cUdm 
disputed  or  rejected  and  not  referred,  is  only  applicable  where  the 
presentment  and  rejection  take  place  aft«r  publication  of  notice  to 
creditors. 

Nancy  Tucker  petitioned  the  surrogate  for  a  sale  of  the 
real  property  of  Samuel  Tucker,  deceased,  for  payment  of  a 
debt  she  claimed  to  be  due  her.  It;  appeared  that  she  had  for- 
merly presented  the  claim,  duly  verified,  to  Jedediah  Wood- 
ward and  Clarissa  Tucker,  the  administrators,  who  denied  the 
yalidity  of  the  claim  and  refused  to  pay  it.  The  administra- 
tors had  not  advertised  for  claims.  Upon  a  final  accounting  of 
the    administrators,   subsequently  had  before   the   surrogate 

«  See  noyt  «.  Bonnett,  50  JV.  Y,  541 ;  reversing  56  Bar6.  529 ;  fWeit 
490. 
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under  the  statute,  at  which  the  heirs  at  law  as  well  as  the  next 
of  kin  and  administrators  were  present,  the  claimant  presented 
eyidence  ia  support  of  her  claim,  after  hearing  which  the  sur- 
rogate decided  that  it  was  not  proved,  and  refused  to  allow  it 
No  appeal  was  taken. 

When  the  present  petition  for  the  sale  of  the  real  property 
for  payment  of  this  claim  was  presented,  the  heirs  objected 
that  the  claim  had  already  been  tried  and  rejected  by  the  sur- 
rogate, and  the  surrogate  upon  this  ground  refused  to  order 
the  sale  of  the  real  property. 

Tlie  supreme  courty  on  appeal,  held,  in  an  opinion  by  Oboyer, 
J.,  that  this  was  error,  and  reyersed  the  order,  and  the  admin- 
istratrix and  others  appealed. 

By  the  Court. — Miller,  J. — The  claim  of  the  appellants, 
at  the  time  of  the  final  account,  was  disputed  within  the  mean- 
ing of  the  statute.  When  it  was  presented  to  the  adminis^ 
trator,  it  was  not  admitted,  and  it  appears  that  at  one  time 
the  administratrix  said  she  had  no  right  to  pay  it,  and  at 
another,  the  administrator  said  there  was  fraud  in  the  claim, 
and  he  was  opposed  to  paying  it.  Upon  the  accounting,  the 
demand  was  presented  and  its  allowance  opposed.  Evidenca 
was  given  in  Eupport  of  it,  and  it  was  disallowed  by  the  surro- 
gate. If  it  was  not  a  disputed  claim,  where  was  the  occasion 
for  a  contest?  Why  was  it  rejected,  and  why  not  allowed  with 
other  claims  against  the  estate? 

It  is  said,  that  if  the  administratrix  doubted  the  claim,  she 
should  have  offered  to  refer  it,  and  by  not  doing  so,  it  became 
a  liquidated  and  an  undisputed  demand  against  the  estate. 
The  answer  to  this  proposition  is,  that  neither  party  chose  to 
consider  it  in  that  light,  and  on  the  hearing  before  the  surro- 
gate, it  was  contested  and  rejected.  Had  it  not  been,  there 
was  no  necessity  for  the  introduction  of  evidence,  and  it 
would  have  been  allowed  as  a  matter  of  course.  Nor  can  tlio 
claim  be  regarded  as  one  about  which  the  representatives  had 
no  knowledge  whatever,  and  which  they  were  not  in  a  condi- 
tion cither  to  admit  or  deny,  and  therefore  was  cognizable  by 
the  surrogate  under  the  provisions  of  the  statute.     2  li,  S.  95, 
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§  71.  I  think  that  the  statute  does  not  coyer  any  such  cafie, 
and  that  representatiyes  in  the  discharge  of  their  duties  are. 
not  at  leave  to  occupy  the  equivocal  position  of  neither  allow- 
ing nor  rejecting  an  account  presented.  The  statute  makes 
provision,  that  if  the  representative  doubts  the  correctness  of 
the  claim,  he  may  enter  into  an  agreement  to  refer  iL  2  £.  & 
88,  §  36.  But  it  nowhere  authorizes  him  to  hold  the  ques- 
tion of  allowance  or  rejection  in  abeyance  until  a  final  account- 
ing is  had,  when  the  claim  can  be  contested  or  allowed  at  his 
vohtion. 

The  claim  being  clearly  a  disputed  one,  the  question  arises, 
whether  the  surrogate  of  a  county  has  jurisdiction  to  hear,  try 
and  determine  the  amount  and  validity  of  a  disputed  demand, 
upon  a  final  accounting  of  an  executor  or  administrator. 

The  power  of  the  surrogate  to  act  and  adjudicate  in  such  a 
case  depends  upon  the  construction  to  be  placed  upon  section  71 
of  2  B.  S.  06,  before  cited,  which  relates  to  the  duties  of  execu- 
tors and  administrators  in  rendering  an  account  and  in  mak- 
ing a  distribution  to  the  next  of  kin,  and  which  provides  that, 
whenever  an  account  shall  be  rendered  and  finally  settled,  (ex- 
cept under  certain  sections  which  are  stated,)  if  any  part  of 
the  estate  remains  to  be  paid  or  distributed,  the  surrogate  maj 
make  a  decree  for  the  payment  and  distribution  thereof  among 
the  creditors,  etc.,  according  to  their  respective  rights;  "and 
in  such  decree  shall  settle  and  determine  all  questions  concern- 
ing any  debt,  claim,  legacy,  bequest,  or  distributive  share ;  to 
whom  the  same  shall  be  payable ;  and  the  sum  to  be  paid  to 
each  person."    This  provision  of  the  statute  has  been  the  sub- 
ject of  judicial  interpretation,  and  it  has  been  held  in  several 
cases  in  the  supreme  court  of  this  State,  that  the  surrogate  has 
no  power  to   adjudicate  in  reference   to  a  disputed    claim. 
Magee  v.  Vedder,   6  Barb.    352;    Wilson    v.     Baptist    Ed. 
Society    of   N.  Y.  10   Barb,  308;    Disosway   v.     Bank   of 
Washington,  24 /d.  60;   Curtis  v.  Stillwell,  32  Id.  354;  An- 
drews v.  Wallege,  8  Abb.  Pr.  425.     Among  the  cases   cited 
are  the  decisions  of  four  general  terms  of  this  State,  and  in 
the  opinions  delivered,  the  statutes  bearing  upon  the  jurisdic- 
tion of  the  surrogate  in  such  cases,  and  the  authorities  relating 
to  the  question  arc  fully  considered,  so  that  no  field  of  inquiry 
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Temains  to  be  explored.  The  full  examination  of  the  question 
made  in  Magee  v.  Vedder,  supruy  forecloses  further  discussion 
at  this  time^  and  I  am  unable  to  discover  any  answer  to  the 
positions  there  assumed.  In  The  Bank  of  Poughkeepsie  v, 
Ilasbrouck,  C  iV.  Y.  216,  to  which  we  have  been  referred  by 
Ihe  appellant's  counsel,  the  question  now  made  did  not  arise, 
and  the  point  was  not  involved  or  adjudged.  The  intimation 
mode  at  the  close  of  the  opinion  of  Johnson,  J.,  is  not  suf- 
ficiently justified  to  overrule  the  elaborate  discussion  of  the 
subject  in  the  cases  cited. 

Concurring  mainly  in  the  views  expressed  in  these  cases, 
there  is  little  room  for  further  remarks.    It  may,  however,  be 
observed  that  the  interpretation  placed  upon  the  statute  would 
seem  to  be  consistent  with  the  character  and  purposes  of  a 
probate  court,  where  the  jurisdiction  is  confined  to  the  control 
and  distribution  of  estates  of  deceased  persons.    For  if  the 
door  was  once  open  to  litigate  every  demand  which  might  bo 
presented  upon  a  final  accounting,  it  would  necessarily  impose 
upon  surrogates'  courts  a  class  and  amount  of  business,  and  of 
labor  and  responsibility,  far  transcending  the  objects  for  which 
they  were  instituted.    This  clearly  could  never  have  been  de- 
signed, and  it  is  very  manifestly  compatible  and  consistent 
with  the  organization  of  such  courts  and  the  statute  relating 
to  them,  to  leave  to  other  tribunala  duly  constituted  for  that 
purpose,  the  determination  of  disputed  claims,  which  frequently 
involve  the  most  intricate  questions  of  law  and  fact,  which 
must  necessarily  require  much  time  in  their  investigation,  and 
create  extensive  litigation.    The  jurisdiction  of  the  surrogate 
is  local,  limited  in  its  nature,  and  was  never  intended  to  em- 
brace cases  of  such  a  character,  but  to  be  confined  to  the  dis- 
charge of  certain  prescribed  duties,  which  do  not  embrace  the 
liearing  and  disposition  of  claims  which  are  contested. 

If  these  views  are  correct  and  these  decisions  cited  are  to  be 
considered  as  decisive,  then  the  question  arises,  whether  the 
submission  of  the  claim  by  the  respondent  and  its  rejection  was 
binding  and  final  as  an  arbitration,  so  as  to  preclude  its  en- 
forcement afterward.    It  is  claimed  that  such  is  the  case. 

As  the  surrogate  had  no  original  jurisdiction,  and  exceeded 
his   powers,  I  think  that  the  proceedings  must  be  regarded  as 
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coram  fwnjudicc  and  Yoid,  unless  tbey  can  be  upheld  on  ths 
ground  that  they  were  an  arbitration  binding  upon  the  parties, 
Tvho  were  all  represented  on  the  occasion,  consented  to  the 
proceedings,  took  part  in  the  came,  and  submitted  the  matter 
to  the  surrogate.  It  is  conceded  that  administrators  have  no 
power  to  arbitrate ;  and  I  do  not  think  that  this  rule  can  be 
waived  or  obviated  because  the  creditor,  next  of  kin,  and  ad- 
ministrator were  present  and  participated  in  the  proceeding. 
For  if  it  was  binding  on  the  creditor  and  next  of  kin  as  an 
arbitration,  it  was  not  on  the  administrator,  and  being  invalid 
as  to  one  of  the  parties,  would  not  be  obligatory  upon  the 
others.  The  proceeding  was  not  in  any  sense  an  arbitration, 
but  it  was  the  proceeding  of  a  court  acting  beyond  its  juris- 
diction, assuming  unauthorized  powers  and  making  a  judicial 
determination  void  and  nugatory  upon  its  face.  There  is  no 
rule  of  law  which  sanctions  such  an  arbitration,  and  a 
judgment  under  such  circumstances  is  open  to  assault  for  want 
of  lawful  authority  and  jurisdiction. 

It  is  said  that  the  provision  of  the  statute,  L.  1850,  c.  272 ; 
3  R  S.5  ed.  181,  §  72,  to  the  effect  that  the  final  decree  of  a 
surrogate  upon  the  final  settlement  of  an  account,  &c.,  shall 
have  the  same  force  and  effect  as  the  decree  or  judgment  of 
any  other  court  of  competent  jurisdiction,  &c.,  applies  to  the 
decree  of  the  surrogate  in  proceedings  had  on  the  final  ac- 
counting, and  is  a  bar  to  the  application  made  by  the  respond- 
ent. The  statute  cited  relates,  I  think,  to  a  decree  and  judg- 
ment made  according  to  law  and  within  the  jurisdiction  of  the 
surrogate,  and  not  to  a  decree  or  judgment  where  that  oflBcer 
has  plainly  exceeded  his  authority,  as  was  ihe  case  here.  In 
the  latter  case,  the  decree,  having  been  made  without  author- 
ity, is  not  a  bar,  and  can  have  no  effect  in  prcTcnting  farther 
action. 

It  is  also  insisted  by  the  counsel  for  the  appellants  that  if 
the  claim  was  disputed  and  the  surrogate  had  no  jurisdiction 
to  try  the  question  as  to  its  validity,  that  then  it  is  barred  by 
the  statute  of  limitations.  The  statute  in  question,  2  B.iS^ 
80,  §  38,  enacts,  that  if  a  claim  against  an  estate  of  a  deceased 
party  shall  have  been  disputed  or  rejected,  and  shall  not  have 
been  referred,  the  claimant,  within  six  months  thereafter,  or 
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within  six  montlis  after  the  debt  or  any  port  thereof  shall  be- 
come due,  shall  "  commence  a  suit  for  the  recoyery  thereof,  or 
be  forever  barred  from  maintaining  any  action  thereon,"  &c. 
In  Whitmore  r,  Foose,  1  Den.  159,  it  was  held  that  the  limita- 
tion of  actions  provided  by  the  statute,  is  only  applicable  to 
cases  where  the  presentment  and  rejection  of  th':j  claim  is  after 
the  publication  of  notice  requiring  creditors  to  present  their 
claims  against  the  estate,  as  authorized  by  section  34  of  the 
same  title.  The  decision  in  this  case  is,  I  think,  a  correct 
exposition  of  the  statute ;  and  I  am  unable  to  see  how  any 
distmction  can  be  made  between  the  case  cited  and  the  one 
under  consideration. 

It  is  also  insisted  that  the  respondent  was  barred  or  estop- 
ped from  prosecuting  his  claim,  by  the  fact  that  a  portion  of 
tho  proceeds  of  the  personal  estate  had  been  improperly  applied 
by  the  representatives,  to  the  payment  of  a  mortgage  debt, 
and  such  payment  was  allowed  them  on  the  final  accounting 
without  objection  from  her,  and  without  any  appeal  from  the 
decree. 

The  fact  that  the  estate  was  improperly  applied  does  not 
snfficiently  appear  by  the  proceedings,  and  it  is  not  shown 
that  the  mortgage  paid  was  not  executed  by  the  intestate,  and 
that  he  was  not  personally  bound  to  pay  the  amount  secured 
thereby.     In  the  latter  case  there  could  be  no  objection  to  the 
application  made ;  it  could  not  be  said  that  the  whole  of  the 
personal  estate  had  not  been  duly  applied.    2  i?.  S,  101,  §  10. 
The  application  to  sell  the  real  estate  may  be  made,  when- 
ever it  is  discovered  that  the  i)ersonal  estate  is  insufficient  \o 
pay  the  debts.      L.  1837,  c.  4C0,  §  10 ;   d  E.  S.  5  ed.  187. 
And  in  this  case  it  is  conceded,  that  even  if  the  sum  alleged 
was   improperly  paid,  there  was  still  insufficient  to  pay  the 
whole  of  the  respondent's  demand.    This  last  fact  would  entitle 
the  respondent  to  pay  from  some  source,  and  if  the  personal 
estate  was  not  enough,  then  why  should  not  the  real  estate  be 
appropriated  for  that  purpose  ?    It  is  said  that  the  surrogate 
mast  bo  satisfied  that  the  personal  estate  of  the  deceased  is  in- 
suflScient,  and  that  the  whole  estate  which  should  hav^  been 
applied  to  the  payment  of  the  debts  of  tho  deceased,  h{i3  been 

dnlr  applied  for  that  pui-poso.     2  J?.  S.  103,  §  11,  eub.  3, 
^      ^       IV.-28 


434  NEW  TOEK 


Tamer  9.  Bank  of  Fox  Lake. 


The  answer  is,  that  the  application  was  not  rejected  upon  any 
Euch  ground,  and  it  nowhere  appears  that  he  was  not  satisfied. 
If  the  decree  had  thus  stated,  the  point  might  bo  properly  be- 
fore us,  but  as  it  stands,  the  point  does  not  arise. 

The  order  of  the  general  term  must  be  affirmed,  and  the 
proceedings  remitted  to  the  surrogate's  court  of  Erie  conntj 
with  directions  to  proceed  thereon.  The  respondent  also 
should  have  costs  upon  the  appeal,  to  be  paid  out  of  the  estate 

A  majority  of  the  judges  concurred 

Order  affirmed,  with  costs  to  be  paid  out  of  the  estate. 


TUENEE  V.   BANK  OF  FOX  LAKE. 

June  1867. 
[Afflnning  83  now.  Pr.  800.] 

Tlio  fact  that  a  collecting  agent,  upon  presenting  a  draft,  leceives  the 
drawee's  check  upon  a  local  bank  for  the  amount,  and  sarrendere  tbe 
draft  to  tlie  drawee,  who  stamps  it  "  paid/'  is  not  pajment,  so  as  to 
discharge  the  drawer,  if  the  check  on  due  presentment  is  refused  p«y- 
ment. 

It  is  not  laclies  in  the  presentment  of  such  a  check,  to  present  it  tnrongli 
the  clearing-house,  the  day  after  it  is  received,  if  this  be  proren  to  be 
the  upa^e  of  the  place.* 

John  W.  Turner  and  four  others  sued  defendants,  iu  the 
supreme  court,  as  drawers  of  a  draft  or  bill  of  exchange,  which, 
on  presentation,  was  protested,  for  non-acceptance  by  the 
drawees. 

The  defensa  was,  that  the  draft  was  given  to  pay  a  former 
similar  draft,  under  false  representations  that  the  former  draft 
had  not  been  paid.  The  facts  relied  on,  as  constituting  pay- 
ment of  tbe  former  draft  were  as  follows:  That  draft  was 
drawn  by  defendants,  on  John  Thompson,  a  private  banker  in 
the  city  of  New  Yorlc.    The  plaintiffs,  holding  it  as  indorsees, 


•  Ciminare  Smith  c.  Miller,  53  K  Y.  545;  43  iT.  T.  171,  rev*jr  C  BM.  413: 
S.  C. 0  Ab).  Pi\  N.  S.IZ^ ;  Keltj  t?.  Second  National  Bank  of  Erie,  53  J?ar&. 
328 ;  Johnson  v.  Bank  of  North  America,  5  Rdbt.  554  ;  45  JV.  T.  C7. 
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transmitted  it  to  tho  Nassau  Bank  of  that  city,  as  their  agents, 
for  collection.  The  Nassau  Bank  presented  it  to  Thompson 
the  drawee,  on  August  24,  1857,  and  received  his  check  for  the 
amount  of  it,  and  surrendered  the  draft  to  Thompson,  who 
stamped  it  "  paid,"  and  charged  the  amount  to  the  defsndants. 

Although  Thompson's  account  with  the  bank  on  which  his 
check  was  drawn  was  overdrawn  in  the  course  of  the  day  on 
the  said  twenty-fourth  of  August,  all  his  checks  presented  on 
that  day  were  paid.  The  next  morning  Thompson  suspended 
payment. 

On  the  trial  it  appeared  by  evidence  that  in  the  ordinary 
course,  and  according  to  custom  in  the  city  of  New  York, 
a  check  so  received  would  be  presented  the  day  after  it  was 
received,  by  sending  it  through  the  clearing-house  to  the 
counter  of  the  bank,  on  which  it  was  drawn.  This  check  was 
so  presented ;  but  Thompson  having  failed  meanwhile,  it  was 
dishonored. 

Defendants  offered  to  prove  that  Thompson  had  fpnda  of 
theirs  when  the  draft  was  presented  to  him,  and  it  would  have 
been  paid  in  specie  if  the  collecting  bank  had  required.  This 
was  excluded. 

After  judgment  for  plaintiffs,  defendants  appealed. 

A,  OibbSy  for  defendants,  appellants,  citea : — Southwick  t». 
Sax,  9  Wefid.  122  ;  Siory  on  Bills,  §  419 ;  note  to  ed.  2,  639 
Chapman  v.  White,  6  A^.  Y.  (2  Seld.)  412,  and  cases  there  cited 
7  PaigCf  457 ;  Caldwell  v.  Sanders  Banher^s  Mag.  June,  1859 
August,  1850. 

B.  F.  Mudgeity  for  plaintiff,  respondent,  cited: — Court  of 
Errors,  1800;  Porter  v.  Talcott,  1  Cow.  359;  Van  Eps  v. 
Dillaye,  6  Barl.  244;  Vail  r.  Poster,  4  N.  Y.  (4  Comst)^ 
313. 

Bt  the  Coxjbt, — GuovER,  J. — The  question  in  this  case  is, 
whether  the  defendants  were  discharged  as  drawers  of  the  first 
draft;  as  their  supposed  liability  as  such  was  the  sole  consider- 
ation njMn  which  the  one  in  suit  was  drawn,  and  that  was 
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drawn  in  ignorance  of  the  facts  upon  which  it  is  now  claimed 
such  liability  had  been  discharged.  The  question  is  Dot 
affected  by  the  fact  that  funds  had  been  placed  in  the  hands  of 
the  drawee  of  the  first  draft,  by  the  drawer,  for  the  purpose  of 
paying  this  particular  draft,  as  the  liability  of  the  latter  in  such 
a  case  is  the  same  as  it  is  where  the  former  is  in  funds  for  the 
payment  of  the  general  drafts  of  the  drawer. 

The  first  ground  upon  which  the  defendants  claim  to  bare 
been  discharged  is,  that  the  Nassau  Bank,  the  agent  of  the 
holder  for  the  collection  of  the  first  draft,  accepted  the  check 
of  the  drawee  for  its  amount,  drawn  upon  a  city  bank,  upon 
presenting  the  draft  for  payment  at  the  place  of  business  of 
the  drawee,  in  the  city  of  New  York.    Although  payment  of 
such  check  was  refused  by  the  bank,  yet  so  far  as  the  drawee  is 
concerned,  it  is  clear  that  the  check  was  no  payment.    He, 
therefore,  did  not  pay  the  draft.     The  obligation  of  the  de- 
fendants, was  that  he  should  pay  upon  presentation.   The 
draft  w^-s  presented  and  payment  neglected  by  the  drawee; 
giving  the  check  being  no  payment,  as  to  him,  iinless  piud. 
That  created  a  contingent  liability  against  Thompson,  the 
drawee,  and  may  be  regarded  as  equivalent  to  the  taking  hj  a 
creditor  of  an  obligation   against  a  third  person    from  his 
debtor  on  account  of  a  previous  debt.    The  law  is  settled,  in 
this  state,  that  this  does  not  amount  to  payment  of  the  debt 
Porter  v.  Talcott,  1  Cow.  359 ;  Vail  v.  Foster,  4  K.  F.  212. 
If  the  obligation  is  taken  pursuant  to  an  agreement  to  take 
the  same  in  payment,  the  rule  is  different. 

There  is  no  claim  in  the  present  case  that  there  was  any 
agreement  to  take  the  check  in  payment.  It  did  not,  therefore, 
extinguish  the  obligation  of  the  defendants.  That  obligation 
was  to  pay  the  draft  to  the  holder,  if  the  drawee  failed  to  pay 
upon  presentation  in  due  time,  and  the  requisite  notice  thereof 
vras  given  to  the  defendants.  The  stamping  iix>on  the  draft 
the  word  "  paid,"  by  Thompson,  and  charging  the  amount  to 
defendants  was  wholly  immaterial.  The  evidence  showed  that 
it  was  not  paid,  and  thus  any  presumption  arising  from  the 
stamping  was  completely  overthrown. 

Had  the  holder's  agent  been  guilty  of  laches  in  presenting 
the  check,  sucli  laches  would  have  discharged   the  defendants 
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The  evidence  shows  that  it  was  presented  the  next  day  after 
drawn,  through  the  clearing  house,  and  payment  refused,  and 
also  that  this  was  the  regular  course  of  business  for  presenting 
checks,  drawn  upon  banks  in  New  York.  There  was  no 
laches  in  thus  presenting  it  No  question  was  made  but  that 
the  requisite  notice  of  non-payment  was  served  upon  defendants. 
My  conclusion  is,  that  defendants  were  properly  charged  upon 
the  first  draft,  and  that,  therefore,  the  judgment  should  be 
aflSrmed. 

All   the  judges   concurred,  except  Davies,  Gh.  J.,  and 

BOCKSS  J. 

Judgment  affirmed,  with  costs. 


VALTON  V.  NATIONAL  LOAN  FUND  LIFE  ASSUE- 

ANCE  SOCIETY. 

March,  1864. 
[Beversingn  Add.  Pr.  808.] 

The  pecuniary  circamstances  of  a  person  on  whose  life  insurance  is 
applied  for,  are  facta  material  to  the  estimation  of  the  risk  ;  and  in  an 
action  on  the  policy,  the  effect  produced  on  the  mind  of  the  medical 
examiner  by  a  representation  that  the  applicant  is  a  moneyed  man,  is  a 
proper  subject  of  inquiry  * 

Gerhart  Valton  brought  this  action  in  the  supreme  court  to 
recoTcr  on  a  policy  of  insurance  on  the  life  of  one  Conrad 
Schumacher.    On  the  trial,  the  medical  examiner  of  the  defend- 
ants testified  that  when  Schumacher  applied  for  insurance  on 
his  life,  it  was  represented  that  he  was  the  moneyed  man  of  a 
mercantile  firm  in  which  he  was  partner.    Defendants'  counsel 
then  asked,  1.  *'If  ithad  not  been  for  the  representation  that 
Schumacher  was  the  moneyed  man  of  the  concern,  would  you, 
from   your  knowledge  and  observation  of  Schumacher,  have 
recommended  the  acceptance  of  the  proposal  ?"    2.  "  Did  the 
representation  in  question  produce  any,  and  if  any,  what  effect 
on  your  mind?''    3.  "Did  the  said  representation  have  any 
influence,  and  if  any,  what,  upon  your  subsequent  action  in 
making  your  certificate  and  report  ?" 

•Compare  Higble  o.  QuardUn  Mutual  Life  Ins.  Co.,  63  If.  T.  608. 
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The  questions  were  exduded,  as  being   immaterial,  and 
defendants'  excepted  and  appealed. 

Thesfif  rente  court  at  general  term,  sustained  the  deciaion  ia 
the  court  below,  and  the  defendants  appealed  to  this  court* 

Lyman  Tremain  and  Henry  NicoH  for  defendants,  appelkats. 
C.  B.  Cochrane  and  John  K.  Porter,  for  plaintiff,  respondent 

Bi  THE  CouET. — Mtjllin,  J. — ^The  object  of  a  phyacal 
examination  of  a  person  proposing  to  insure  his  life  io  an 
insurance  company  by  a  competent  physician,  is  to  ascertain 
whether  he  is  laboring  under,  or  is  subject  to,  any  diseases  or 
defect  which  may  have  a  tendency  to  shorten  life.    The  inquiry 
inyolves  an  examination  not  only  into  the  present  slate  of  the 
yarious  organs  and  functions  of  the  body,  but  into  the  ten- 
dency of  those  organs  and  functions  to  take  on  diseases^  as 
affected  by  habits  of  mind  as  well  as  of  body,  temperament, 
tendency  to  disease  from  hereditary  causes,  and  the  occupation 
and  condition  in  life  of  the  subject    Of  two  persons  of  the 
same  age  and  present  bodily  health,  the  one  may  present  a  risk 
entirely  safe  and  proper  to  be  taken — ^the  other  unsafe  and 
improper  to  be  taken.    It  is  impossible  to  afiSx  Kmits  to  the 
subjects,  into  which  it  is  not  only  proper  but  necessary  for 
an  examining  surgeon  to  inquire,  in  order  to  arriye  at  a  con- 
clusion upon  which  he  can  safely  advise  the  acceptance  or 
rejection  of  a  risk. 

Whether  I  am  right  or  wrong  in  these  views,  I  entertain  no 
doubt  that  in  many  cases  a  knowledge  of  the  pecuniary  circum* 
stances  of  a  person  desiring  to  be  insured  is  material  to  the 
jisk,  as  affecting,  in  some  degree,  the  life ;  and  they  are  a  legit- 
imate subject  of  inquiry  for  the  examining  physician  or 
surgeon. 

This  inquiry  may  not  be  material  in  every  case^  but  the 
surgeon  alone  can  tell  whether  it  was  or  was  not  so  in  a  givm 
case.    It  is,  therefore,  competent  to  ask  him  whether  he  made 

*For  a  fall  statement  of  the  facts  in  the  case  and  the  tesUmooj,  aee  17 
Abb.  Pr,  268.  For  previous  decisions  in  the  case,  aee  90  ilT.  F.  32 ;  rerexa- 
ing23jBar&.  9. 
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the  inquiry,  and  what  response  was  given,  and  how  far  he 
deemed  such  answer  material  in  deciding  to  adyipe  the  taking 
of  the  risk. 

In  such  cases  the  very  point  of  inquiry  is  whether  the  pecu- 
niary circumstances  were  deemed  hy  him  material,  and  whether 
be  would  have  advised  the  acceptance  of  the  risk  if  it  had  not 
appeared  ihat  the  person  desiring  to  he  insured  was  a  man  of 
means.  This  is  the  only  inquiry  by  which  the  real  importance 
of  the  inquiry  and  answers  can  be  ascertained. 

For  these  reasons  I  think  the  learned  justice  who  tried  this 
cause  erred  in  rejecting  the  question  put  to  Dr.  Staats,  as  to  the 
effect  upon  his  mind  and  action  in  respect  to  said  application  ; 
and  the  judgment,  should,  for  this  reason  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

All  the  other  judges  concurred,  except  Wbiqht,  J.,  who  did 
not  vote. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event 


Van  alen  v.  feltz. 

September,  1864 
[Be^ening  8S  Barb.  189 ;  S.  C.  Abb.  Pr,,  977.] 

A  written  promise  ia  not  necessary  in  order  to  take  out  of  the  statute 
of  limitations  a  demand  which  had  accrued  and  had  not  been  barred 
when  the  code  of  procedure  took  effect  * 

Isaac  J.  Van  Alen  sned  John  S.  Feltz  in  the  supreme  court 
on  two  judgments  of  a  justice  of  the  peace.  The  judgments 
were  recovered,  April  18, 184C,  by  Geo.  W.  and  Gersham  Bulkley 
(the  amounts  being  respectively  $101.15  and  $76.15),  and  were 
duly  assigned  by  them  to  Van  Alen,  the  present  plaintiff,  on 
Marcli  31,  1856 ;  and  on  July  10,  1856,  he  commenced  the 
present  action 

«  Followed  hi  Lansing  v,  Blain,  43  y.  T.  48.  Other vrise,  where  tlie 
debt  was  barred  before  the  adoption  of  the  code ;  McLaren  o.  McMartin, 
36  If.  r.  88. 
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The  only  qnestion  was  as  to  the  application  of  the  statate  of 
limitations. 

On  the  trial  it  was  proved  that  in  June,  1852,  preTionsto  the 
assignment  to  the  plaintiff,  and  before  the  statute  of  limitations 
had  run  against  the  judgments,  the  defendant  Terbally  prom- 
ised the  plaiutilfs  in  the  judgments,  who  were  then  the  owners 
thereof,  to  pay  them.  The  judge  decided  that,  under  section 
110  of  the  code  of  procedure,  requiring  the  new  promise  to  be 
in  writing,  such  promise  did  not  take  the  case  out  of  the 
operation  of  the  statute,  and  that  the  plaintiff  could  not 
recover. 

Judgment  was  given  in  favor  of  the  defendant. 

T/ie    supreme   court   at  a  general   term  (32   Barb.  139), 
affirmed  the  judgment,   they  holding   that  the  meaning   oi 
section  73  of  the  code,  in  declaring  that  the  title  (title  2),  lelar- 
tive  to  the  time  of  commencing  actions,  should  not  extend  to 
actions  already  commenced,  or  to  "  cases  where  the  right  of 
action  had  already  accrued,'*  was  to  except  from  the  operation 
of  the  section  (§  110)  requiring  the  new  promise  or  acknowledge- 
ment to  be  in  writing,  only  those  cases  where  an  action  had 
been  already  commenced,  or  should  thereafter  be  commenoedy 
upon  a  then  existing  aud  effective  cause   of    action,  which 
should,  of  itself,  and  without  the  aid  of  any  subsequent  prom- 
ise or  acknowledgement,  be  sufficient  to  support  the  action. 
That  where  the  statute  of  limitations  had  once  attached,  it  was 
the  new  promise  or  acknowledg2ment  which  gave  vitality  to  the 
cause  of  action,  and  formed  the  substance  of  the  right  of  action 
prosecuted  ;  and  that,  therefore,  when  a  promise  or  acknowl- 
edgement, made  before  the  statute  of  limitations  had  run,  bnt 
since  the  code  of  procedure  took  effect,  was   relied  on  as 
taking  the  case  out  of  the  statute,  it  must  be  in  writing.   Prom 
the  judgment  of  the  general  term  the  plaintiff  appealed  to  this 
court. 

J.  K,  FarteTy  for  plaintiff,  appellant 

/.  W.  Beynol48,  for  defendant,  respondent 

Bt  tHB  CouBT.— T.  A.  Johnson,  J.— When  the  code  went 
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into  operation,  the  right  of  action  had  already  accrued  upon 
both  judgments,  and  the  only  question  presented  by  the  case, 
is,  whether  a  written  promise,  in  such  a  case,  is  necessarj*,  to 
take  the  demand  out  of  the  operation  of  the  statute.    No  ques- 
tion is  made  but  that  the  promise  would  have  been  suHicient 
before  the  code  of  procedure.    Section  110  of  the  code  pro- 
vides that  *'  no  acknowledgement,  or  promise  shall  be  suflBcient 
evidence  of  a  new  or  continuing  contract  whereby  to  take  the 
case  out  of  the  operation  of  this  title,  unless  the  same  b?  con- 
tained in  some  writing  signed  by  the  party  to  be  charged 
thereby."    This  is  the  last  section  of  title  two  of  the   code, 
which  relates  to  the  time  of  commencing  actions.    The  first 
section  of  this  title  (§  73  of  the  code)  contains  this  provision. 
^^  77^1^  title  shall  not  extend  to  actions  already  commenced,  or 
to  cases  where  the  right  of  action  has  already  accrued,  but  the 
statutes  now  in  force  shall  be  applicable  to  such  cases,  accord- 
ing to  the  subject  of  the  action,  and  without  regard  to  the 
form,"    The  right  of  action  having  accrued  upon  these  judg- 
ments, when  this  title  of  the  code  became  a  law,  such  title 
did  not  extend  to  them,  but  left  them  to  bo  governed  by  the  law 
then  in  force.    Such  is  the  plain  letter  and  readmg  of  the  pro- 
vision, and  I  do  not  sec  that  it  is  fairly  susceptible  of  any  dif- 
ferent interpretation.    It  excludes  a  class  of  cases,  embracing 
all  upon  which  the  right  of  action  had  already  accrued.    If  the 
statute  then  m  force  had  commenced  running,  all  cases  belong- 
ing to  that  class  were  left  to  the  operation  of  such  statute,  and 
the  provisions  of  title  two  of  the  code  did  not  in  any  way  affect 
them. 

This  precise  point  seems  to  have  been  decided  by  this  court 
in  Wmchell  v.  Hicks  18  N.  F.,  558,  666.  In  that  case  the 
note  became  due  May  2, 1847,  and  the  two  sureties  had  by  parol 
acknowledged  the  indebtedness  at  some  time  between  that 
period  and  May  3,  1852 ;  and  one  of  the  points  ruled  was,  that 
the  case  did  not  come  within  the  provisions  of  the  code,  and 
the  debt  might  be  revived  or  continued  without  any  written 
promise  or  acknowledgment  The  point  was  ruled  in  the  same 
way  in  the  case  in  the  supreme  court,  21  Barb,,  348,  and  the 
judgment  was  afSrmed  here.  It  had  been  previously  decided, 
that  where  the  statute  had  already  run  against  a  demand  when 
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the  code  went  into  effect^  sucli  demand  fell  vdtbin  the  proyis- 
ions  of  the  code,  ani  could  only  be  revived  by  a  written  prom- 
ise.    That  to  exclude  it,  the  cause  or  action  must  have  been  sub- 
sisting.    Esse] sty n  v.  Weeks,  12  N.  Y.  635.     The  learned  judge 
who  delivered  the  opinion  in  the  last  case  seems  to  have  been 
of  the  opinion  that  section  73  of  the  code  applied  only  to  cases 
where  a  cause  of  action  had  previously  accrued  upon  a  new 
promise.     But  that  was  not  the  point  involved  or  decided. 
The  point  ruled  was,  that  the  section  did  not  apply  to  a  case 
where  the  statute  had  already  run,  and  the  ca*ise  of  action 
which  had  previously  accrued,  was  no  longer  subsisting.    That 
decision  was  undoubtedly  correct,  as  the  provision  was  mani- 
festly intended  to  exclude  only  cases  where  the  cause  of  action 
had  not  only  accrued,  but  was  then  subsisting,  and  the  statute 
in  force  still  running.     In  Winchell  v.  Hicks,  the  cause  of  action 
had  accrued,  and  was  subsisting,  when  the  code  went  into 
operation,  and  the  parol  promise  was  made  afterward.    It  will 
be  seen,  therefore,  that  the  precise  question  presented  here,  was 
involved  in  the  latter  case,  and  distinctly  decided.    The  point 
is  res  judicata.     But  if  it  were  an  open  question,  I  should  have 
no  hesitation  in  adopting  the  same  conclusion.     The  language 
is  too  plain  to  admit  of  debate  or  doubt    '^  This  title  shall  not 
extend  to  cases  where  the  right  of  action  has  already  accrued.'' 
To  hold,  in  the  face  of  this  plain  and  unambiguous  language, 
as  we  are  asked  by  the  respondent's  counsel  to  do,  that  title  :3 
does  extend  to  all  cases  where  the  right  of  action  had  already 
accrued  when  that  title  took  affect,  excepting  tliose  only,  wh^e 
such  right  had  then  been  revived,  or  continued  by  a  new  prom- 
ise, would  require  the  exercise  of  legislative  instead  of  judicial 
functions.    It  would  be  a  sheer  perversion  of  terms,  to  <^1  sach 
a  determination,  the  construction  or  interpretatioBof  aprovidon 
of  the  statutes.    I  am  of  the  opinion,  therefore,  that  the  jadg- 
ment  is  erroneous,  and  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  event 

All  the  judges  concurred,  except  H.  B.  Seldbk,  J.^  who  was 
absent 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 

event 
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VAN  ALEU  V.  ILLINOIS  CENTRAL  E.  R.  CO. 

September,  1866. 
[Afflrming  7  Boud,  615.] 

Defendants,  a  railroad  corporation,  in  Bolicitlnsr  a  loan  of  money,  offered 
to  f^ive  lenders  their  bonds,  and  the  privilege  of  becoming  stockhold- 
ers in  the  company  to  half  the  amount  of  their  loan.  Plaintiff  sab- 
scribed  to  the  loan  and  received  a  provisional  certificate  declaring  him 
to  be  entitled  to  the  scrip  certificates  for  shares  of  stock  after  a  certain 
day  fixed.  At  the  bottom  of  the  certificate  was  a  memorandum,  stating 
that  the  exchange  of  the  provisional  certificates  for  the  scrip  certifi- 
cates was  '*  limited  to  1st  January,  185  .**  The  year  was  intentionally 
left  blank,  but  by  a  vote  of  the  company  was  afterward  fixed  at  1855. 
In  1857,  plaintiff  having  paid  up  the  whole  amount  of  his  sul>- 
Bcrlption  to  the  loan,  and  having  offered  to  pay  all  installments  that 
had  been  called  on  the  stock  with,  interest  thereon,  demanded  the  stock 
of  the  company  which  was  refused.  Meld,  that  having  accepted  the 
terms  offered  by  the  company,  and  complied  with  all  the  conditions  in 
regard  to  the  loan,  his  right  to  the  stock  became  absolute  and  was  not 
cat  off  by  the  notice  on  the  provisional  certificate. 

H  i^ema  it  would  have  been  the  same  if  the  date  had  been  filled  in  when 
tbe  certificate  was  issued. 

James  H.  Van  Alen  sued  the  Illinoia  Central  B.  B.  Co.  in  the 
N.  Y.  superior  court  on  these  facts.  In  January,  1857,  plain- 
tiff demanded  from  defendants  nine  hundred  and  Beventy-fiye 
shares  of  their  scrip  stock,  claiming  a  right  thereto,  according 
to  the  terms  of  "provisional  certificates'*  for  that  amount  of 
stock,  then  held  by  him  and  presented  to  defendants.  At  the 
same  time  he  offered  to  pay  defendants  all  installments  that  had 
been  called  upon  the  stock  demanded,  with  all  interest  due. 
Defendants  refused  to  issue  or  deliyer  the  stock  to  plaintiff,  and 
this  action  was  brought  for  damages.  Plaintiff  had  a  yerdict 
and  judgment  for  the  difference  between  the  par  of  the  stock 
and  its  market  yalue  at  the  time  of  plaintiff's  demand  and  de- 
fendants' refusal. 

The  superior  court,  at  general  term,  affirmed  the  judgment ; 
holding  that  the  only  sense  in  which  the  proyisional  certifi- 
qaies  were  conditional  was  that  tiiey  required  payment  of  all 


444  NEW  YORK 


Van  Alen  «.  IllinoiB  Centnd  R.  R.  Co. 


ihe  installments  as  a  condition  of  the  right  to  demand  stock, 
and  that  when  that  condition  had  been  fnlly  performed,  the 
ri^ht  to  demand  and  receive  the  stock  continued  nntil  it  was 
terminated  by  a  tender  of  performance  by  the  company,  and  a 
demand  of  payment  of  any  assessments  then  duly  made,  and  a 
refusal  of  the  subscriber  to  accept  and  pay,  or  by  some  other 
act  to  which  he  was  a  party.  Keported  in  7  Bosw.  515. 
Defendants  appealed. 

Charles  Tracy,  for  defendants,  appellants. — ^The  proTisional 
stock  certificates  were  the  contracts  between  plaintiff  and  de- 
fendants, in  which  were  merged  all  previous  negotiations,  and 
dealings.     Kain  v.  Old,  2  Barn.  £  C  027-634  ;  Story  on  ConJt, 
§  671 ;  Chitty  on  Cont,  90,  c.  1  §  2,  subd.  3.     The  stock  cer- 
tificates  resemble  a  bond  with  a  condition.     TIurlsL  on  Bonds^ 
10.    The  words  of  the  defeasance  are  the  words  of  the  con- 
tractee,  the  plaintiff,  and  are  to  be  construed  most  favorably 
for  the  contractor,  the  defendant.     Butler  v.  Wigge,  1  Siund. 
GO;  2  SalL  95-118  ;  Turner  v.  Goodwin,  10  Mod.  164.    The 
figures  "  185  ''  are  senseless  and  to  be  rejected.    1  Saund.  C6 
a,  note  1 ;  Jiggon  v.  Purchase,  Jones,  140.    These  figures  be- 
ing struck  out  there  is  no  year  mentioned,  and  the  1st  of  Jan- 
nary  means  the  next  first  of  January.     It  is  like  a  promise  to 
do  a  thing  or  pay  a  sum  on  the  first  day  of  November ;  in  which 
case,  without  expressing  it,  November  next  is  meant.    Lewk- 
ner  v.  Smallwood,  (12  Jac.)  1  Holies  Abr.  444,  "condition;" 
T.  3  Vin.  Abr.  "  condition,"  T.  }.  3 ;  TPrice  v.  Coa,  1  RoUa 
Abr.  442,  "condition,"  M.  3;   Anon.  3  Leonard,  7  (6  iT/u.) 
Vin.  Abr.  "  condition,''   T.  b.  8.    Witney  v.  Crosby,  3  Cainei, 
89 ;  Kelly  v.  Gilmer,  9  Foster,  {N.  H.)  385,  390 ;    Turner  r. 
Boby,   7  J.  J.  Marshall,  209-211;   Prefrofs  Case,  Cro.  Jac 
046. 

William  M.  Evarts,  for  plaintiff,  respondent. — L  By  the 
provisional  certificates  the  defendants  agreed  that  on  and  after 
October  1, 1852,  he  having  lent  them  all  the  money  he  a|^eed 
to,  plaintiff  should  be  entitled  to  nine  hundred  and  seYenty-five 
shares  of  their  stock  at  par,  which  they  contracted  to  deliver  to 
him  on  demand.    U.  The  privilege  to  subscribe  to  the  stodc 


COURT   OF  APPEALS-  445 


Van  Alen  v.  IlUnoia  Central  R.  £.  Co. 


was  unlimited  as  to  time.  The  plaintiff  can  not  be  affected  by 
the  incomplete  N".  B.  at  the  bottom  of  the  certificate.  The 
company  had  no  power  to  cut  off  plaintiff 's  stock  right  by  a 
notice  of  any  kind,  eyen  if  the  N.  B.  had  been  filled  up  it  would 
have  been  only  a  notice,  a'nd  it  was  impossible  for  the  company 
thus  to  clear  itself  of  a  perfect  obligation.  The  only  way  in 
which  the  company  could  rid  themselves  of  this  stock  obli- 
gation was  by  a  tender  of  the  shares  and  demand  of  accept- 
ance or  refusal. 

By  the  Coubt.— Wbight,  J.  [After  stating  facts.]— It  is 
not  claimed  that  the  measure  of  damages  is  objectionable,  if 
the  plaintiff  could  recover  at  all.  The  sole  question,  therefore, 
is  as  to  the  defendants'  liability.  If  the  plaintiff,  at  the  time 
of  the  demand,  was  entitled  to  nine  hundred  and  seventy-five 
shares  of  the  defendants'  capital  stock  at  par,  which  they  re- 
fused to  issue  or  deliver  to  him,  the  judgment  is  right.  On 
the  contrary,  if  he  had  no  title  or  right  to  the  stock,  the  judg- 
ment on  the  special  verdict  ought  to  have  been  given  for  the 
defendants. 

The  case,  ujwn  the  facts  admitted  and  appearing  by  the 
special  verdict,  seems  to  me  to  be  a  plain  one^  and  that  but 
little  more  than  a  statement  of  them  is  requisite.    The  defend- 
ants, in  June,1852,  desiring  to  borrow  $5,000,000  on  their  bonds 
to  construct  their  railway,  issued  proposals  for  a  loan  to  that 
amount  to  be  taken  in  London.    The  prospectus  set  forth  that 
they  had  authorized  their  London  agents  to  negotiate  for  the 
amount  in  their  bonds,  beanng  interest  at  the  rate  of  six  per  cent. 
per  annum,  payable  half-yearly  in  London  ;•  which  bonds  woald 
be  issued  in  sums  of  $500  and  $1,000  each,  at  a  certain  rate  of 
exchange.    Payments  for  these  bonds,  or  deposits  by  lenders 
of  the  moneys  for  them,  were  proposed  to  be  made  at  various 
periods ;   the  first  deposit,   July  1, 1852,  and  the  remaining 
deposits  or  installments  at  intervals  of  three  months  from  that 
date,  and  ending  on  October  2,  1854 ;   but  the  installments 
might   be  anticipated  by  advancing  the  whole  subscription, 
which  would  entitle  the  subscriber  to  interest  at  six  per  cent. 
per  annum  from  the  date  of  payment.    On  the  payment  of  the 
first  deposit  on  the  bonds,  ''provisional  certificates"  to  beiiTcr 
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would  be  issncdy  and^  on  the  remaining  payments  being  com- 
pleted,  the  provisional  certificates  would  be  exchanged  for  the 
bonds.    The  prospectus  in  question^  afiber  thus  giving  the  tenns 
of  such  loan,  stated  that  the  company  would  also  create  a  share 
capital^  divisible  into  shares  of  $100  each,  and  went  on  to  say : 
"  It  is  proposed  to  give  the  privilege  to  subscribers  of  the  loan 
of  $5,000,000,  now  offered,  to  become  shareholders  therein  for 
half  of  that  subscription  (12,500,000},  and  as  it  can  hardly  be 
doubted  that  the  bonds  will  be  paid  off  by  means  of  the  sole  of 
lands,  there  is  every  probability  that  the  railroad  will  be  con- 
structed without  any  call  upon  the  share  capitaL    A  small 
deposit  may  be  required  on  the  shares,  and  these  shares  will 
thus  become  an  actual  bonus,  and  entitle  the  holder  to  a  par- 
ticipation m  all  the  profits  of  the  line."    It  was  further  stated 
that  a  banker's  receipt  would  be  given  on  payment  of  the  first 
deposit  on  the  bonds,  which  would  be  exchanged  for  the  "pro- 
visional certificates"  as  soon  as  they  could  be  obtained  from 
America;  and  at  the  same  time  a  farther  "provisional  certifi- 
cate,'' entitling  the  bearer,  in  addition,  to  fifty  per  cent  on  the 
amount  of  his  subscription  to  the  bonds,  in  the  capital  stock 
of  the  company,  would  be  delivered  to  him.    The  "  provisional 
certificates"  would  be  exchanged  for  scrip  shares  on  payment 
of  the  last  installment  on  the  bonds." 

The  plaintiff  subscribed  for  $300,000  of  the  loan  as  thus 
proposed ;  paying  the  first  installment  in  London,  and  the  re- 
maining installments  in  New  York,  in  pursuance  of  arrange- 
ments made  with  the  derendant.  About  October  1,  1852, 
on  paying  the  second  installment  on  his  subscription,  be 
received  from  the  defendants  three  hundred  "  provisional  certifi- 
cates "  for  bonds  of  $1,000  each.  The  counsel  for  the  defend- 
ants errs  in  his  statement  that  these  were  the  bonds  themselves 
delivered  to  and  accepted  by  the  plaintiff.  They  were  the 
instruments  called  a  "  provisional  bond  certificate,"  contem- 
plated by  the  proposals,  that  the  subscribers  to  the  loan  were 
to  receive  after  depositing  the  first  installment,  and  were  iden- 
tical in  form  with  those  received  by  other  subscribers.  Each 
contained  a  stipulation  that"  after  the  payment  of  the  last  in- 
stallment they  would  be  exchanged  for  the  definitive  construo- 
tion  bonds."    At  the  same  time,  the  plaintiff  received  from 
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the  defendants,  forty-three  "  provisional  certificates  '*  for  stock, 
amounting  to  nine  hundred  and  seventy-five  shares.  These 
provisional  stock  certificates  bore  date  August  16,  1852, 
were  signed  by  the  defendants*  president  and  secretary, 
and,  afber  specifying  the  amount  and  number  of  the  bonds  sub- 
scribed for,  were  in  this  form:  **  This  certifies  that  the  bearer 
hereof  will  be  entitled,  on  and  after  the  first  day  of  October 
next,  to  scrip  certificates  for  (a  specified  number,  correspond- 
ing with  the  one-half  of  the  bonds  referred  to)  shares  of  $100 
each,  in  the  capital  stock  of  seventeen  millions  of  dollars  of 
the  Illinois  Central  Eailroad  Company,  on  presentation  hereof, 
at  the  Messrs.  Haywood,  Kennards  &  Co.,  Bankers,  London. 
Provided  all  the  installments  on  the  subscription  for  the  bonds, 
nnmbered  as  above,  shall  then  have  been  fully  paid  up."  At 
the  bottom  of  each  of  the  stock  certificates,  thus  declared,  and 
below  the  signatures  of  the  officers  of  the  company,  was  this 
memorandum:  "N.  B.  The  exchange  of  the  provisional  certifi- 
cates for  the  scrip  certificates  is  limited  to  1st  January,  185  ." 
The  plaintiff  anticipated  the  payments  of  the  installments  on 
the  loan,  paying  the  last  in  January,  1853.  In  January,  1857, 
he  presented  to  the  defendants  the  provisional  stock  certificates 
issued  to  and  held  by  him  (offering  to  pay  them  all  install- 
ments that  had  been  called  on  the  stock,  with  interest  there- 
on), and  demanded  his  scrip.  They  refused  to  issue  or  deliver 
the  stock  to  him. 

In  view  of  these  facts,  I  see  no  ground  for  any  defense. 
The  defendants,  soliciting  a  loan  of  money,  proposed  to  give  to 
lenders  these  bonds,  bearing  interest  at  six  per  cent,  per  an- 
num, payable  at  a  certain  period,  and  also  give  them  the  priv- 
ilege to  become  stockholders  to  the  amount  of  half  their  sub- 
scriptions, promising  them,  upon  paying  in  the  first  installment 
of  the  loan  (which  was  proposed  to  be  paid  in  installments), 
certificates  entitling  the  bearer  to  that  amount  in  their  capital 
stock,  which  certificates  would  be  exchanged  for  scrip  shares 
on  x^yment  of  the  last  installment.  The  plaintiff  subscribed 
for  $300,000  of  the  loan.  The  proposals  and  an  acceptance 
thereof  by  a  subscription  to  the  proposed  loan  constituted  the 
original  contract  between  him  and  the  company.  The  terms  of 
this  contract  were  that  the  defendants  should  pay  him  interest. 
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and  should  give  him,  also,  an  open,  unrestricted  privilege  to 
subscribe  for  their  capital  stock,  at  par,  whenever  he  desired  to 
do  so.    The  claim  that  there  was  only  a  right  of  election,  on  a 
fixed  date,  given  to  subscribers,  whether  taey  would  or  would 
not  take  stock,  is  not  malntamable.     It  is  not  a  proper  con- 
struction of  the  contract  created  by  the  proposals  and  accept- 
ance of  them,  that  the  option  to  take  stock  was  to  be  exercifed 
on  payment  (that  is,  at  the  time  of  payment)  of  the  last  in- 
stallment of  the  loan.     When  the  contract  was  reduced  to 
certainty,  on    October    1,   1862,   by    the  issue  of    the  pro- 
visional bonds,  and  the  provisional  certificates,  no  such  condi- 
tion of  election,  on  a  fixed  day,  was  prescribed.    The  provisional 
bond  certificate  declared  that,  **  after  the  payment  of  the  last 
installment,  these  provisional  certificates  will  be  exchanged  for 
the  definitive  construction  bonds,'*  and  the  provisional  certifi- 
cates of  stock  declared  "  the  bearer  hereof  will  be  entitled,  on 
and  after  the  1st  day  of  October  next,  to  scrip  certificates  for 
shares."    The  right  to  stock,  after  October  1,  1852,  became 
precisely  as  absolute,  as  the  right  to  bonds,  after  paying  in  the 
last  installment  of  the  loan.    If  it  were  argued  that  the  sub- 
scriber had  only  a  right  of  election  to  take  stock,  which  he  for- 
feited after  a  certain  date,  it  must  be  equally  true  that  he  had 
only  a  right  of  election  to  take  bonds,  which  he  forfeited  in 
the  same  way  if  he  did  not  take  them. 

I  repeat  that  I  regard  the  case  as  a  plain  one.  The  plaintiff, 
by  subscribing  to  the  loun  solicited  by  the  defendants,  pur- 
chased, for  a  valuable  conciJeration,  the  stock  issuable  to  him 
as  such  subscriber,  U2>ou  the  single  condition  that,  before  it 
was  so  issued,  he  should  have  paid  in  to  the  defendants  the 
amount  of  his  subscription.  Whether  the  right  thus  acquired 
was  an  actual  title  to  stock,  of  which  the  provisional  certificate 
was  a  suflScient  document,  or  a  right  to  the  stock  obligatory 
or  optional,  such  right  could  be  determined,  like  every  other 
right,  only  by  contract  between  the  parties,  or  by  judgment 
against  th'.-  plaintiff. 

There  is  no  ground  for  a  pretense  that  his  rights  can  be  af- 
fected by  the  incomplete  memorandum  at  the  foot  of  the 
stock  certificate.  This  was  not  filled  up  with  any  date  in  any 
of  the  forty- three  certificates  held  by  the   plaintiif.    These 
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certificates  were  issued  under  a  resolution  of  the  company, 
adopted  November  17,  1852,  and  when  issued  they  had  not 
determined  the  filling  up  of  the  date  ;  nor  did  they  determine 
it  until  March,  1854.  Meantime,  they  had  issued  these  to  the 
plaintiff  with  the  date  left  blank  intentionally.  But  the  com- 
pany had  no  power  or  right  to  cut  off  the  plaintiff's  stock  right 
by  a  notice  of  any  kind.  The  delivery  and  acceptance  of  these 
certificates  might  make  a  contract,  but,  if  this  date  had  been 
filled  in,  the  plaintiff  might  have  refused  to  accept  them  Even 
if  it  had  been  filled  up,  and  the  plaintiff  had  accepted  them 
thus,  it  would  have  had  no  more  effect  than  a  notice,  and  it 
was  impossible  for  the  company  thus  to  clear  itself  of  a  p  rfect 
obligation.  I  am  of  the  opinion  that  the  judgment  should  be 
affirmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


VAN  ALSTYNE  v.  NATIONAL  COMMEECIAL  BANK. 

September,  1868. 

The  wrongful  detention  of  negotiable '  paper,  in  a  Rister  state,  by  a 
person  who  claims  title  under  a  forged  indorsement,  does  not,  either  in 
equity,  or  under  the  statute  as  to  lost  paper,  entitle  the  true  owner  to 
recover  against  the  drawer,  without  producing  the  paper. 

James  W.  Van  Alstyne,  and  another,  sued  the  National  Com- 
mercial Bank  of  Albany,  in  the  supreme  court,  to  recover  the 
amonnt  of  a  draft  or  check,  drawn  by  the  defendants  at  Albany, 
npon  the  National  Bank  of  Commerce,  in  the  city  of  New 
York,  payable  to  the  order  of  J.  11.  Abbott,  for  the  sum  of  five 
thousand  twp  hundred  and  eleven  dollars.  The  plaintiffs 
sought  to  recover,  without  producing  the  draft,  and  while  the 
draft  was  in  the  possession  of  the  Second  National  Bank  of 
Parkersburg,  in  West  Virginia,  which  bank  claimed  to  be  the 
lawful  holder  and  owner  thereof,  and  refused  to  deliver  the 
same  to  the  plaintiffs,  and  was  not  a  party  to  the  action. 

The  facta  material  to  the  question  decided  by  the  court  are 
these: 
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On  or  abonb  March  4, 1865,  the  plaintiffs  purchased  the  draft 
from  the  defendants  for  their  own  account,  paid  for  it  and 
received  it  from  the  defenditnts.    They  then  sent  the  draft  to 
the    said  Parkersburg,  in  West  Virginia,  duly  inclosed  and 
addressed  to  J.  H.  Abbott,  the  payee  therein  named.    He  hal 
no  interest  therein,  but  his  name  was  inserted  a3  payeo  at  the 
request  of  the  plaintiff;?,  and  for  their  convenience  in  tbcuseof 
funds  which  were  expected  to  be  obtained  thereon.    When  tho 
draft  reached  Parkersburg,  J.  H.  Abbott,  the  payee,  wjii  tem- 
porarily absent,  and,  in  expectation  of  its  arrival,  hadintnstcd 
his  brother,  H.  C.  Abbott,  to  deposit  it  in  the  North we:teni 
Bank  for  safe  keeping.    H.  C.  Abbott  received  the  draft,  inJ, 
as  found  by  tho  referee,  upon  the  proof  on  the  trial  heroin, 
forged  the  name  of  his  brother,  the  payee,  on  the  back  of  the 
drafts  obtained  the  money  thereon  from  the  Second  National 
Bank  of  Parkersburg,  to  whom  he  delivered  the  drafl,  and  fled 
the  country  to  parts  unknown.     J.  H.  Abbott,  on  August  11, 
18C5,  assigned  to  the  plaintiffs  all  his  right,  title,  &c.,  in  or  to 
the  draft. 

The  plaintiffs  demanded  payment  of  the  draft  from  the 
drawees,  giving  them  notice  of  the  foregoing  facts.  They  also 
gave  notice  to  the  defendants  of  such  facts,  and  of  the  refusal 
of  the  drawees  to  pay  without  the  presentation  of  the  original 
draft',  and  in  all  these  respects  tho  plaintiffs  used  due  diligence. 

At  all  times  the  defendants  had,  in  the  hands  of  the 
drawees,  funds  sufHcient  for  the  payment  of  the  draft ;  and  the 
drawees  were  solvent  and  able  to  pay  to  the  defendants  all  the 
funds  of  the  defendants  in  the  hands  of  such  drawees. 

The  plaintiffs'  complaint  in  this  action  treated  the  draft,  by 
reason  of  the  facts  stated,  as  a  lost  draft,  and  alleged  a  tender 
to  the  defendants  of  a  bond  of  indemnity,  and  oflEcx^  to  girc 
to  the  defendants  a  good  and  sufficient  bond  of  indemnity  to 
save  them  harmless  of  and  from  all  other  payments,  costs,  ic- 

The  defendants'  answer,  among  other  things,  alleged  tha:  the 
Parkersburg  bank  held  possession  of  the  draft,  claiming  to  be 
lawful  owners  and  holders  for  value,  and  that  £iich  bank  had 
notified  the  defendants  of  such  claim,  and  not  to  issue  a  dnpli* 
cate  thereof,  nor  pay  the  same  to  any  other  person. 

The  defendants  alleged  that  they  had,  and  have  alwavs  bad. 
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fauds  sufficient  for  the  payment  of  the  draft  in  the  hands  of 
the  drawees,  and  that  the  drawees  are  ready  and  willing  to  pay 
it  npon  proper  presentation.  They  also  denied  that  the  draft 
was  lost,  and  pnt  in  issac  the  plaintiffs'  title. 

Upon  the  facts  in  substance  above  stated,  the  referee  decided 
that  the  plaintiffs  were  entitled  to  recoyer,  in  this  action,  upon 
executing  and  deliyering  to  the  defendants  a  bond  with  two 
sureties,  in  a  penalty  at  least  double  the  amount  of  the  draft, 
to  be  approved  by  the  court,  conditioned  to  indemnify  the 
defendants  against  all  claims  by  any  person  on  account  of .  the 
draft,  and  all  costs,  &c 

Such  bond  being  executed  and  approved,  judgment  was 
ordered  for  the  plaintiffs  for  the  amount  of  the  draft,  and  costs. 

Lyman  Tremaine  for  the  plaintiffs,  respondents.    For  the 
purposes  of  such  questions  as  are  involved,  the  several  states 
are  each  foreign  sovereignties.    Edwards  on  Bills,  47.     The 
draft  was  stolen,  and  no  title  passed.     Begina  v,  Jenkins,  9 
Car.  <6  P.dS;  People  v.  Call,  1  Den.  120.    There  is  no  laches 
here.     Edwards  on  Bills,  392  to  398,  492 ;  2  Hill,  430 ;  12 
Wheat  213.    The  dmft  was  lost  within  the  meaning  of  the 
statute,  G  Vesey,  Jr.  811 ;  5  Am.  Law  Reg.  555.    Edtoards  on 
Bills,  392.     But  if  not  within  the  statute,  the  case  is  within 
the  jurisdiction  of  equity.     Edwards,  304 ;  Eowley  v.  Ball,  3 
Cow.  303 ;  Story  Eq.  Jur.  vol.  1,  §  78-86.    Hansard  v.  Robin- 
son, 7  Barn  <&  C  90.     East  India  Co.  v,  Boddan,  9   Vesey, 
468 ;  Davis  v.  Dodd,  4  Price,  176. 

Samuel  Hand  submitted  the  case  for  defendants,  respondents. 

Bt  the  Coubt.— Woodbuff,  J.— The  plaintiffs,  upon  the 
facts  alleged  and  proved  on  this  trial,  are  equitable  owners  of 
the  bill  of  exchange  in  question.  If  in  truth  no  title  has  been 
acquired  by  the  Parkersburg  Bank  by  the  negotiation  thereof 
to  them,  the  plaintiffs  are  entitled  to  the  possession  of  the  bill. 

The  question  which  alone  it  is  necessary  to  consider,  if  I  am 
correct  in  my  conclusion  upon  the  question  is,  can  a  party, 
either  as  legal  or  equitable  owner  of  a  bill  of  exchange,  demand 
payment  from  the  drawee,  and  on  refusal  charge  the  drawer. 
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and  recoyer  the  amount  thereof  from  him  without  producing 
the  billy  on  showing  that  the  bill  is  in  another  state,  in  tbe 
possession  of  one  who  is  not  a  party  to  the  suit,  who  has  paid 
full  value  therefor,  who  claims  title  thereto,  and  a  right  to  re- 
cover thereon,  but  to  whom  the  bill  was  negotiated  by  a  forged 
indorsement  ? 

The  familiar  rule  of  commercial  law,  that  in  order  to  charge 
the  drawer,  the  bill  must  be  presented  to  the  drawee,  and  in 
order  to  recover  from  the  drawer,  the  bill  must  be  produced,  is 
not -and  can  not  successfully  be  contradicted;  and  that  this 
rule  is  qualified  by  an  exception  in  the  case  of  lost  bills  is  not 
denied. 

It  is  not  material  to  inquire  whether  a  recovery  by  the  plain- 
tiffs, if  they  are  entitled  to  recover  upon  the  facts  stated,  shall 
be  deemed  warranted  by  our  statute  authorizing  a  recovery  in 
a  suit  founded  upon  a  bill  lost  while  belonging  to  the  party 
claiming,  or  must  be  founded  upon  the  jurisdiction  and  power 
of  a  court  of  equity  to  allow  such  recovery  in  a  case  equitably 
entitling  the  party  thereto.  Our  courts  are  now  courts  of  law 
and  equity.  In  actions  in  our  courts  the  party  may  have  any 
relief,  legal  or  equitable,  to  which  upon  the  facts  alleged  and 
proved,  he  is  entitled. 

It  is,  however,  pertinent  to  observe,  tha^i  the  statute  in  terma 
gives  a  recovery  only  where  the  bill  is  lost  while  belonging  to 
the  party  claiming. 

This  was  within  the  jurisdiction  and  power  of  courts  of 
equiiy  before  the  statute.  The  statute,  therefore,  did  not  en- 
large the  jurisdiction  of  the  court ;  it  simply  declared  the  party 
in  such  case  entitled  to  recover  in  a  suit  founded  on  the  bill. 

If  the  bill  is  lost,  within  the  meaning  of  that  statute,  it  was 
*Most "  in  contemplation  of  a  court  of  equity.  If  it  was  not  a 
"lost**  bill  within  the  statute,  but  is,  nevcrthele^,  so  situated 
that,  in  the  judgment  of  a  court  of  equity,  it  should  be  treated 
OS  in  like  condition,  then  the  claim  to  recover  is  made  in  a 
jurisdiction  competent  to  give  relief.  An  illustration  of  the 
case  last  supposed  is  found  in  that  of  a  bill  in  coarse  of  trans- 
mission by  a  vessel  which  was  captured  and  carried  into  a 
port  of  the  enemy  while  at  war.    C  Vcs.  Jr.  811. 

Again,  it  must,  for  the  purpose  of  the  inquiry  be  assumed^ 
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as  in  fact  found  by  the  referee^  that  the  plaintiffs  have  nsed 
due  diligence  in  notifying  the  drawers  and  drawees  of  the  facts 
claimed  by  them  in  regard  to  the  actual  situation  of  the  bill. 
Andthat,  in  respect  to  demand  of  payment  and  notice  of  non- 
payment, they  hare  done  all  which,  without  the  production  of 
the  bill  itself,  they  could  reasonably  be  required  to  do. 

These  suggestions  bring  us  to  the  inquiry  above  stated,  and 
enable  us  to  present  it  first  in  a  form  much  more  simple. 

Can  a  recovery  of  the  amount  of  a  bill  of  exchange  be  had  in 
a  suit  against  a  party  thereto,  by  the  legal  or  equitabb  owners, 
without  Its  production,  on  proof  that  another  person  has  the 
possession  thereof,  claiming  title,  which  title  the  plaintiffs  are 
ready  to  disprove  ? 

An  affirmation  of  this  question  declares  that,  upon  mere 
proof  of  a  wrongful  holding  or  detainer  of  a  bill  by  a  third 
person,  not  a  party  to  the  suit,  the  acceptor  or  drawer  may  be 
subjected  to  the  hazard  of  proving  such  holding  by  the  third 
person  to  be  wronginl  in  any  future  claim  which  may  be  made 
upon  him — ^in  other  words,  such  acceptor  or  drawer  may  be  re- 
quired to  settle  the  plaintiff's  dispute  with  an  alleged  wrong- 
doer. 

No  case  has  been  called  to  our  attention  in  which  a  recovery 
has  been  allowed  in  such  case,  and  no  treatise  upon  bills  of  ex- 
change, lost  or  not  lost,  states  any  such  proposition.  This  is 
not  conclusive,  perhaps,  but  it  is  some  evidence  that,  while 
controversies  respecting  the  right  of  recovery  upon  lost  bills, 
have  been  numerous,  no  one  has  supposed  that  the  wrongful 
detention  of  the  bill  by  a  third  person  entitled  an  alleged 
owner  to  recover  without  its  production. 

The  very  object  of  the  rule  itself  which  requires  such  pro- 
duction is,  that  the  party  paying  may  have  in  his  possession 
the  Toucher  and  proof  of  his  payment  to  a  person  entitled  to 
payment,  and  an  assurance  or  guaranty  that  ho  shall  not  be 
vexed  by  a  claim  of  another  thereon ;  and  the  rule  is  not  to  be 
dispensed  with,  in  the  face  of  the  avowed  fact  that  such  other 
person  holds  the  bill  and  makes  such  claiuL  Indeed,  I  can  not 
suppose  that  a  right  of  recovery  would  for  a  moment  be 
claimed  without  the  further  fact  that  the  adverse  holder  of  the 
b:Il  resided  in  another  state. 
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What  shonld  be  the  influence  of  that  fact  P  In  conald0rmg 
that  question  the  same  obserration  jnst 'suggested  is  equally 
patent,  yiz. :  that  no  case  or  authority  is  found  which  affirms 
the  right  to  recover  at  law  or  in  equity,  on  the  facts  stated. 

It  is  proper  to  bear  in  mind  that  the  bill  which  is  claimed  to 
be  wrongfully  withheld  from  the  plaintiflOb  is  not  in  a  coantij 
at  war  with  us,  to  which  our  citizen  can  not  reaort  for  the  re- 
covery of  the  bill  or  its  value,  and  from  which  the  holder  caa 
not  come  to  our  courts  and  prosecute  the  i)arties:  and  it  is 
further  proi)er  to  suggest — and  a  court  of  equity  in  this  state 
could  not  close  its  eyes  to  the  fact  —  that  the  bill  is  held  in  a 
state  where  not  only  the  general  principles  of  right  and  wroof 
are  recognized  and  enforced,  but  where  the  general  nxles  and 
principles  of  the  law,  and  the  maxims  of  equity  prevail  estbej 
do  with  us,  and  where  remedies  may  be  pursued,  rights  en- 
forced and  wrong  redressed,  in  modes  conforming  to  the 
ordinary  pursuit  of  justice  and  equity. 

Of  so  much,  at  least,  the  court  must  take  notice,  as  presamp* 
tively  f  umiahing  to  the  plaintiffs  an  opportunity  to  a&aert  and 
maintain  their  rights  against  the  holders  of  the  bill,  and,  if 
they  have  no  title,  to  obtain  complete  redress. 

In  the  present  case  not  only  this  is  true,  but  the  bill  is  in  a 
istate  where  judicial  tribunals  exist  by  the  federal  laws  which 
are  common  to  the  several  states,  proceeding  upon  like  prind* 
pies,  legal  and  equitable,  there  and  here,  and  to  which  the 
plaintiffs  may  resort. 

It  is,  therefore,  unnecessary  to  consider  the  oase  of  a  biU 
which,  through  misadventure  or  wrong,  has  come  to  the  pos- 
session of  a  savage  in  a  remote  or  inaccessible  country,  where,  in 
every  reasonable  estimate  of  its  situation,  it  must  be  declaied  lost 

The  bill  was  sent  voluntarily  by  the  plaintiBSs  to  Parkeis- 
burg.  The  facts  found  import  that  it  was  their  intention 
that  it  should  be  negotiated  there.  It  was  n^otiated  there, 
though  wrongfully,  fraudulently,  and  by  a  crime«  according  to 
the  result  of  their  ex  parte  investigation  of  the  claims  of  tha 
Paikersbuig  Bank. 

It  is  quite  apparent,  however,  that  there  may  exist  grounds 
ior  their  claim  which  the  present  tiial  has  not  disclosed.  That 
bank  may  have  evidence  of  the  authority  of  H.  C  Abbott  to 
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negotiafce  the  draft  for  which,  in  perfect  good  faith,  they  have 
paid  value;  they  may  show  that  no  forgery  has  been  commit- 
ted, and  they  may  show  facts  which  would  estop  J.  H.  Abbott 
to  deny  his  authority ;  they  may,  if  they  can  not  show  a  legal 
title,  possibly  show  an  equitable  one. 

It  is  true  that  if  this  action  can  be  maintained  without  the 
production  of  the  draft,  we  are  to  take  the  facts  to  be  as  estab- 
lished by  the  proofs  on  this  trial. 

But  the  suggestions  thus  made  are  nevertheless  pertinent  to 
the  inquiry,  whether  the  adverse  holding  by  the  Parkersburg 
Bank  creates  an  exception  to  the  general  rule,  requiring  its 
production  in  order  to  a  recovery  from  the  drawer. 

I  am  clear  in  my  own  opinion,  that  the  fact  that  the  holder 
resides  in  another  state  makes  no  difference  in  this  respect. 

The  practical  effect  of  recognizing  an  exception  founded  on 
that  circumstance  is  very  important,  and  the  inconvenience 
and  hardships  to  parties  to  negotiable  paper  furnish  a  strong 
reason  why  a  court  of  equity  should  give  no  countenance  to  it. 
Let  it  be  understood,  as  I  am  sure  it  has  never  before  been 
understood,  that  whenever  a  controversy  arises  with  the  holder 
of  negotiable  paper  residing  out  of  the  state,  the  claimant  may 
sue  the  parties  thereto  here  and  recover,  assigning  that  excuse 
for  not  producing  and  surrendering  it  to  the  drawer,  acceptor, 
or  maker  —  and  no  party  to  such  paper  will  be  safe.    An  en- 
tirely new  ground  for  invoking  equitable  interposition  and  re- 
lief will,  I  think,  be  introduced  into  the  law,  and  injustice  and 
wrong  to  innocent  parties  to  the  paper  will  be  done  under 
color  of  doing  equity  tb  a  claimant.     For  it  must  be  remem- 
bered   that  the  indemnity  which  the  court  prescribes  as  the 
condition  of  compelling  payment  is  at  best  a  precarious  reliance. 
In'  the  ordinary  fluctuations  which  occur  in  the  mercantile 
community,  for  whom  the  rules  of  law  and  equity  which  we 
are  considering  are  especially  designed,  such  indemnity  is  lia- 
ble to  be  utterly  worthless  when  the  party  has  need  to  look  to 
it  for  protection. 

If  recovery  is  to  be  had  in  a  case  like  the  present,  it  can  only 
be  placed  on  the  ground  that  the  adverse  claimant  and  holder 
is  in  another  state. 

The  fact  that  the  title  is  impeached  by  proof  of  forgery  can 
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not  make  any  difference.  That  is  not  material  to  the  princi- 
ple involved.  It  would  present  the  same  question  if  the  alle- 
gation w^re  that  possession  of  the  bill  was  procured  by  fraiid, 
so  far  as  the  analogy  to  a  lost  bill  is  relied  upon ;  for  the  ques- 
tion in  the  court  of  equity  is,  first  of  all,  is  there  a  sufficient 
excuse  for  not  producing  the  bill?  and  to  answer  that  question 
the  particular  facts  which  make  an  alleged  detention  wrongful 
are  not  material 

If  its  being  wrongfully  detained  by  a  party  out  of  the  state 
be  an  excuse,  then,  whether  the  wrong-doer  claims,  through  an 
alleged  forged  indorsement,  or  through  a  fraudulent  procure- 
ment of  possession,  or  even  by  a  breach  of  contract,  to  retain 
the  bill  which  came  rightly  to  his  possession,  can  make  no 
difference. 

True,  if  he  claims  by  a  forged  indorsement  of  the  name  of 
the  payee,  he  can  never  recover  from  any  of  the  parties,  but 
that  is  not  the  ground  of  jurisdiction.  If  it  were,  and  without 
that  the  court  would  not  grant  relief,  it  is  absurd  to  require 
indemnity  to  tlie  defendant  against  his  claim,  for  he  has  none 
which  he  can  maintain. 

That  this  is  so  will  be  readily  seen,  if  the  case  whcro  the  al- 
leged wrongful  holder  lived  within  this  state  be  again  adverted 
to.  In  such  case,  although  a  holding  by  a  forged  indorsement 
was  alleged,  the  owner  would  be  compelled  to  proceed  against 
him  as  already  shown,  and  he  could  not  proceed  as  upon  a  lost 
bill.    It  is  the  non-residence  alone  which  creates  anv  distinc- 

■r 

tion,  and  therefore  the  nature  or  ground  of  the  wrongful  de- 
tention is  not  material  to  the  question.  It  would  therefore 
follow  that  if  the  owner  of  negotiable  notes  saw  fit  to  take 
them  to  New  Jersey,  or  over  the  line  into  any  of  our  adjoining 
states,  and  alleged  that  he  was  there  defrauded  of  the  posses- 
sion, or  borrowed  money  thereon,  and  claimed  that  he  had 
paid  the  loan,  but  the  holder  refused  to  return  them,  or  even 
offered  them  at  any  of  the  many  banks  in  our  vicinity  for  dis- 
count, and  alleged  that  they  kept  the  notes  without  making 
such  discount;  in  all  these  cases,  so  far  as  the  question  is 
whether  a  note  is  lost  or  in  a  situation  in  which  it  should  be 
so  regarded  in  a  court  of  equity,  because  it  is  in  another  state, 
in  the  hands  of  a  third  person  having  no  title,  the  rale  must 
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be  the  same  as  where  the  plaintiff's  allegation  is  that  posses- 
sion was  obtained  through  a  forged  indorsement. 

The  true  ground  upon  which  a  party  is  allowed  in  equity  to 
require  the  payment  of  a  lost  bill,  or  a  bill  taken  by  the  enemy 
in  time  of  war,  on  giving  indemnity,  is,  that  he  has  no  other 
recourse.  He  is  ready  to  do,  and  is  required  to  do,  all  he  can. 
It  is  inequitable  that,  doing  this,  he  should  lose  his  money. 
The  court  can  not  equitably  require  him  to  do  what  the  gen- 
eral rale  requires;  it  is  unreasonable  so  to  require,  because  it 
is  not  x>ossiblc  that  he  should  do  it,  and  hence  it  will  be  seen 
by  examination  of  the  cases  that  very  satisfactory  proof  of  the 
essential  fact  of  loss  of  the  bill  is  uniformly  required. 

The  fact  that  the  bill  is  out  of  the  jurisdiction  shows  no  such 
case.  That  fact  has  relevancy  to  the  question  of  convenience 
in  pressing  his  remedy  for  regaining  possession,  by  establishing 
his  title  as  against  the  alleged  wrong-doer,  but  it  raises  a 
question  of  convenience  only. 

In  my  judgment,  the  claim  made  in  this  case  is  not  only 
without  precedent,  but  its  recognition  would  be  fraught  with 
miechief,  and  would  introduce  into  the  law  a  rule  dangerous 
in  the  extreme. 

The  judgment  should  be  reversed. 

Gboveb,  J.,  dissented,  on  the  ground  that  the  indorsement 
being  a  forgery  and  the  holder  being  in  another  state  without 
the  jurisdiction  of  the  court  the  bill  might  be  treated  as  a  lost 
bill. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


VAN  BUSKIEK  v.  WAEBEN- 

December,  1865. 
[Affirming  84  Barb,  457  ;  18  Atb,  Pr,  146.] 

An  mflsi^ment  direct  to  creditors,  to  secure  to  them  their  particalar  de- 
mands i0  not  an  assignment  in  trust,  and  is  not  void  as  creating  a  trost 
for  the  grantor,  contrary  to  2  i2.  8.  135,  §  1. 

Vpon  an  aBsigrnment  made  direct  to  a  party  having  a  beneficial  interest 
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under  it,  the  presumption  ia  that  he  accepts  It.  Affirmatira  proof  of 
acceptance  is  not  required,  but  the  party  impeaching  it  mast  diBprort 
acceptance. 
A  transfer  of  chattels  is  not  absolutely  void  as  against  creditors  if  ante- 
companied  by  an  immediate  change  of  possession.  Want  of  deliTery 
raises  a  presumption  of  fraud,  and  the  burden  of  proof  to  rebat  the 
presumption  is  on  the  party  claiming  under  the  transfer. 

• 

Morris  S.  Van  Baskirk  and  others  bronglit  action  against 
Joseph  M.  "Warren,  and  Charles  W.  Tillinghast,  and  also 
against  Ilannibal  Green,  for  wrongfully  taking,  detaining,  and 
converting  forty-one  safes,  the  property  of  the  plaintiffs. 

On  Xovcmber  3,  1857,  John  W.  Bates,  a  resident  of  this 
state,  executed  and  delivered  to  the  plaintiffs,  his  creditors, 
who  were  also,  with  one  exception,  residents  of  this  state,  an 
assignment  in  good  faith,  to  secure  their  claims,  transferring 
certain  property  owned  by  him,  a  part  of  which  consisted  of 
iron  safes,  then  in  the  assignor's  store  in  Chicago,  Illinois. 
Three  days  subsequent  to  this  assignment,  and  without 
knowledge  or  notice  of  it,  and  before  the  assignees  had  taken 
possession  of  the  safes,  the  defendants,  who  were  also  creditors 
of  the  assignor,  and  also  residents  of  this  state,  by  processes  of 
attachment,  duly  issued  pursuant  to  the  laws  of  the  state  of 
Illinois,  attached  and  levied  upon  said  safes.  Subsequently, 
notice  of  the  assignment  was  given  them,  and  a  demand  made 
for  the  safes  by  the  assignees,  which  demand  was  refused. 
The  actions  under  which  the  attachments  were  made  were 
prosecuted  to  judgment,  and  the  safes  sold  under  executions 
duly  issued. 

Thereupon  the  assignees  commenced  these  actions  to  recover 
the  value  of  the  property. 

In  each  of  the  actions  judgment  was  rendered  for  the  plain- 
tiffs, and  affirmed  on  appeal  to  the  general  term.  The  defend- 
ants appealed  to  this  court. 

D.  L.  Seymour  and  A.  J,  Parker,  for  defendants,  appellantSi 

J<;7in  B.  Gale,  for  plaintiffs,  respondents. 

By  xnE  Court. — PoxTEa,  J. — Tho  first  question  to  ho  ccm- 
sidered  in  these  cases  is,  whether  the  sale  of  the  iron  safes  by 
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Bates  to  the  plaintiffs,  on  November  2, 1857,  was  a  valid  sale. 
It  is  urged  that  the  sale  was  by  a  voluntary  written  assignment 
in  trust  to  pay  creditors,  and  that  such  assignment  is  void 
upon  its  face,  by  virtue  of  the  provisions  of  our  statute.     2  B. 
S,  135,  §  1.    There  is  no  express  trust  created  in  the  instru- 
ment in  question,  nor  is  it  a  general  assignment  in  trust  for 
the  benefit  of  the  creditors  of  the  assignor.    I  am  unable  to 
distinguish  this  instrument,  in  effect,  from  that  in  the  case  of 
Leitch  V,  HoUister,  4  JV.  Y.  211.    It  is  an  assignment  to  cred- 
itors tliemselveSy  for  the  purpose  of  securing  their  particular 
demands.     Neither  the  statute  nor  the  principle  contended  for 
applies  to  such  a  case.    If,  after  the  payment  of  the  particular 
demands  it  was  intended  to  secure,  there  should  remain  over  a 
surplus,  such  surplus  can  be  reached  by  any  other  creditor,  by 
creditor's  bill,  by  attachment,  and,  perhaps,  in  some  cas3S,  by 
redemption.     The  conveyance  is,  in  effect,  a  mortgage.     If 
there  was  any  trust  whatever,  it  was  not  direct  but  incidental. 
It  does  not  appear,  from  the  face  of  the  instrument,  that  a 
trust  was  the  object  of  it ;  and,  if  the  instrument  had  provided, 
in  terms,  that  the  surplus  should  be  returned  to  the  assignor, 
it  would  have  been  but  the  expression  of  what  the  law  itself 
implies,  and  it  would  not,  for  that  reason,  have  been  void 
under  the  provisions  of  the  statute  referred  to.     Instead  of 
showing  a  design  on  its  face  to  withdraw  his  property  from 
his  creditors,  it  was  the  direct  application  of  it  to  that  object ; 
and  a  preference  among  creditors  for  this  purpose,  even  when 
the  assignor  is  insolvent,  is  not  fraud  per  se.    The  several 
modem  cases  in  this  court,  of  Curtis  v.  Leavitt,  15  iV".  K  9; 
Iieavitt  V.  Blatchford,  17  Id.  521 ;  Dunham  v.  Whitehead,  21 
Id,  131 ;  have  clearly  settled  the  law  upon  this  point  against 
the    defendants.     Nor  can  this  court  hold  the  assignment 
to  be  fraudulent  in  fact.     The  finding  of  the  judge  at  the  cir- 
cuit upon  this  point,  not  being  reversed  by  the  general  term,  is 
ooncIusLve.     If  we  are  right  in  these  views,  much  of  the  argu- 
ment upon  the  character  of  the  instrument  and  the  intent  of 
the  assignor  in  law  and  in  fact  is  disposed  of. 

It  is  also  insisted  that  if  the  assignment  be  not  void  on  its 
face,  still,  that  the  title  to  the  property  did  not  pass  to  the  as- 
signees before  the  levy  by  the  defendants'  attachments,  three 
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days  after  the  assignment^  as  there  was  no  evidence  of  the 
plain  tififs'  acceptance  of   the  assignment  before  the  attach- 
ments were  leyiei     Whatever  may  be  the  common  law  rule 
in  this  respect,  in  regard  to  voluntary  assignments  in  trust, 
where  the  assignee  has  no  beneficial  interest,  it  is  not  the  rule 
where  the  assignment  is  directly  to  a  party  having  a  direct 
beneficial  interest  in  the  acceptance  of  the  assignment    In 
such  case,  prima  facie,  the  assignee  accepts  the  title,  Townson 
V.  Tickell,  3  Barn.  £  Aid.  31,  and  the  onvs  is  upon  the  party 
claiming  in  hostility,  to  show  that  there  never  was  an  accept- 
ance.   Nicholl  v.  Mumford,  4  Johns.  Ch.  622,  628  ;  Moir  v. 
Brown,  14  Barh.  39,  45.     There  is  no  provision  in  the  statute 
in  relation  to  fraudulent  contracts,  2  R.  8. 13G,  §  6,  that  makes 
instantaneous    delivery  an  indispensable   element  to  a  valid 
sale,  that  would  make  void  a  sale  of  goods  and  chatteLs,  or 
prevent  the  title  thereto  from  passing  to  the  vendee,  even  if 
unaccompanied    by  immediate  possession.     As  against  the 
creditors  of  the  party  making  the  assignment,  or  subsequent 
purchasers  in  good  faith,  it  is  presumptively  fraudulent    It 
throws  a  suspicion  upon  the  transaction,  which  casts  the  bur- 
den of  proof  upon  the  assignee  to  overcome.    If  he  does  over- 
come this  presumption,  if  he  satisfies  a  jury  or  a  coart,  of  fair- 
ness and  of  good  faith ;  if  he  makes  it  appear  that  the  sale  was 
made  without  any  intent  to  defraud  such  creditors  or  purchas- 
ers;  he  shows  a  valid  sale,  and  the  title  will  have  passed 
thereby.     The  finding  of  this  court  settles  this  question  of 
good  faith.    The  plaintiffs  overcame  this  legal  presumption  to 
the  satisfaction  of  the  court  below,  and  we  are  not  at  liberty 
here  to  question  that  finding.     When  the  title  passed  to  the 
plaintiffs,  according  to  the  statutes  of  this  state,  the  defend* 
ants  were  not  creditors  within  the  meaning  and  intent  of  this 
statute.    They  were  merely  creditors  at  large ;  they  did  not 
bring  themselves  within  the  class  of  persons  who  had  a  right 
to  attack  the  assignment    It  being  thus  a  valid  assignment  in 
fact,  and  it  being  already  shown  that  upon  its  face  it  is  not 
obnoxious  to  the  charge  of  creating  a  trust  for  the  benefit  of 
the  assignor,  or  of  delaying,  hindering,  or  defrauding  the  cred- 
itors of  the  assignor,  we  proceed  to  examine  the  next  point  in  the 
case,  which  I  regard  as  the  most  important  one  to  be  decided. 
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[This  discnfision  is  omitted^  as  the  judgment  was  reversed 
upon  this  point  in  the  supreme  court  of  the  United  States.*] 

If  we  are  correct  in  these  views  the  judgment  should  be 
affirmed. 


All  the  judges  concurred. 
Judofment  affirmed. 


VANDERPOOL  V.  SMITH. 

December,  1863. 
[Afflnnlng  1  Dalyt  811.] 

Where  the  plaintiff  demised  a  tract  of  land  to  the  defendants  for  a  term 
years,  and  reserved  to  his  own  use  a  building  thereon  till  a  specified 
date  before  the  expiration  of  the  term,  and,  no  demand  being  made  by 
the  defendants,  continued  to  occupy  the  building  after  the  time  for 
which  he  had  reserved  it  had  expired ;  Held,  that  this  did  not  amount 
to  an  eviction  by  the  plaintiff  since  the  defendants  had  never  been  in 
poBsession. 

*  I7pon  this  point  the  opinion  of  the  court  was  to  the  effect  that  no 
question  was  raised  under  the  provision  of  the  Constitution  and  act  of 
1790,  giving  full  faith  and  credit  in  each  state  to  judicial  proceedings  of 
the  others ;  but  that  the  case  must  be  determined  by  the  application  of 
the  eettled  principle  that  a  voluntary  conveyance  for  valid  consideration, 
according  to  the  law  of  the  grantor's  domicil.  will  pass  his.  personal 
estate  everywhere;  and  that  an  action  for  an  injury  affecting  personal 
estate  was  not  within  the  rule  that  a  personal  action  for  tort  committed 
abroad  does  not  lie  unless  the  act  was  unlawful  by  the  law  of  the  place 
where  committed. 

Upon  a  writ  of  error,  the  supreme  court  of  the  United  States  held 
f  reported  under  the  name  of  Qreen  v.  Van  Baskirk,  3  WaU.  458  ;  5  Id.  307 ; 
7  Id,  189]  that  the  effect  of  such  attachment  proceedings  is  within  that 
provision  of  the  Constitution  ;  and  that  giving  those  proceedings  full 
faith  and  credit  in  New  York  made  them  a  defense  justifying  the  con- 
duct of  the  attaching  creditor  ;  and  that  the  fiction  by  which  the  law  of 
the  owner's  domicil  governs  the  validity  of  his  transfer  of  personal  prop- 
erty situated  elsewhere,  is  a  principle  of  comity  which  must  yield  when- 
ever the  laws  and  policy  of  the  state  where  the  property  is  situated  have 
prescribed  a  different  rule  of  transfer  from  that  of  the  state  where  the 
owner  lives.  The  judgment  alHrmed  by  the  court  of  appeals  was, 
therefore,  reversed  by  the  supreme  court  of  the  United  States. 
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jR  teenu,  that  if  the  tenants  had  demanded  possession  at  the  daj  appointed, 
refasal  by  the  landlord  to  deliver  up  possession  would  not  have  oon- 
stituted  an  eviction. 

In  both  the  above  cases  the  proper  remedy  of  the  tenants  is  an  action  on 
the  landlord's  covenant. 

Though  the  tenants,  immediately  upon  the  holding  over  (they  not  having 
demanded  possession)  notified  the  landlord  of  their  intention  to  rescind 
the  lease,  the  latter  can  recover  rent  of  them  for  a  subsequent  qoarter. 

Jacob  Vanderpool  brought  this  action  in  the  marine  court 
against  Thompson  Smith  and  John  W.  Wilson  to  recover  rent 
alleged  to  be  due  on  certain  real  estate  in  New  York  city  for 
the  quarter  ending  November  1,  1861.  The  defense  set  up 
was  eviction  by  the  landlord,  the  plaintiff  in  this  action. 

It  appeared  at  the  trial  that  in  1860  the  plaintiff  demised  to 
the  defendants  for  a  term  of  years  a  tract  of  land,  portions  of 
which  he  reserved  to  his  own  use.  Among  the  reservations  so 
made  was  the  right  to  occupy  a  small  building  up  to  Aufifiist 
1^  1861.  The  plaintiff  continued  to  occupy  this  building,  the 
defendants  not  demanding  possession  of  him  until  after 
August  1.  On  August  2,  the  defendanta  notified  him 
that  they  rescinded  the  lease,  since  he  had  broken  it; 
and  that  they  should  remove  from  the  premises  at  once, 
which  they  proceeded  to  do.  On  August  7,  the  plaintiff 
tendered  the  possession  of  the  small  building  referred  to,  which 
was  refused. 

The  marine  court  gave  judgment  for  the  plaintiff.  The 
New  York  common  pUas  affirmed  the  decision  of  the  court 
below,  on  the  ground  that  the  evidence  warranted  the  concla- 
sion  that  the  plaintiff  did  not  intend  to  withhold  the  posses- 
sion of  the  small  building  in  question  from  the  defendants, 
and  that,  consequently,  there  was  no  eviction.  IXeported  in  ^ 
Daly,  311. 

Defendant  appealed. 

■  ■  ,  for  the  defendants,  appellant& 

Francis  Byrne,  for  the  plaintiff,  respondent. 

Davies,  J. — By  the  terms  of  this  law  the  defendants  were 
bound  to  pay  the  quarter's  rent  due  to  the  plaintiff  on  the  first 
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day  of  NoTember,  1861,  and  for  the  recovery  of  whicli  this  ac- 
tion is  brought    The  defense  is,  that  the  landlord,  the  plain- 
tiff, evicted  the  defendants  from  a  portion  of  the  premises 
covered  by  the  lease,  and  that,   consequently,  they  were  dis- 
charged from  the  payment  of  any  rent  reserved  by  it    Such 
eviction,  it  is  alleged,  consists  in  the  circumstance  that  tho 
plaintiff  continued  in  possession  of  the  frame  building  men- 
tioned   in  the    lease  after  August  1,  when,  by  the  terms 
of  the  lease,  such  possession  was  to  terminate  on  that  day.     It 
is  a  well  settled  rule  that  the  quiet  enjoyment  of  the  demised 
premises  without  any  molestation  on  the  part  of  the  landlord, 
is  an  implied  condition,  on  which  the  tenant  is  bound  to  pay 
rent.     If  the  lessor  himself  expels  the  tenant  from  the  whole, 
or  part  only,  of  the  demised  premises,  the  tenant  is  discharged 
from  the  payment  of  the  whole  rent,  and  the  reason  for  the 
rule,  why  there  shall  be  no  apportionment  of  the  rent  in  this 
case  is,  that  it  is  by  the  wrongful  act  of  tho  landlord  himself, 
and  no  man  may  be  encouraged  to  injure  or  disturb  his  tenant 
in  hia  possession,  whom,  by  the  policy  of  the  feudal  law,  he 
ought  to  protect  and  defend.     Taylor  Land,  <&  Ten.  §  378, 
and  eases  there  cited.    In  the  present  case  it  is  clear  that  this 
plaintiff  neither  evicted  or  expelled  these  defendants  from  the 
demised  premises  or  any  part  thereof.     Neither  did  he  do  any 
act  to  render  the  possession  of  the  premises  by  them  incon- 
venient or  uncomfortable.      He  did  not  refuse  to  deliver  the 
possession    of    the     frame     building    on  *  August     1,    and 
receiving  no  information  from  them  that  they  required,  or. 
wished  possession  thereof  on  that  day,  he  might  well  have  been 
led  to  the  conclusion  that  it  was  not  desired  by  them.    The 
circumstance    that   he   did    not  go    to    the    defendants    on 
August  1,  and  make  a  formal  surrender  of  the  possession  of 
the  premises  is  no  evidence  of  any  intent  on  his  part  to  hold 
the  same  in  hostility  to  their  wishes,  and   thereby  evict  or 
expel  them  therefrom.    He  was  rightfully  in  possession  of  the 
frame  building,  and  his  omission  to  put   the  d3 fondants  in 
possession   thereof  on    August  1,  or   thsir  neglect  to  take 
such  possession,  or  demand  the  same,  can  not  rightfully  be  re- 
garded as  an  eviction  or  expulsion  of  the  defendants  therefrom. 
It  is  dtfBcalt  to  maintain  the  proposition   that  they  were 
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evicted  or  expelled  from  a  building  of  which  they  never  had 
]X)8session,  nor  took  any  measures  to  obtain  possession  of.  That 
an  action  might  have  been  maintained  by  these  defendants 
against  this  plaintiff  for  a  breach  of  his  covenant  that  they 
shonld  peaceably  have  possession  of  the  whole  of  the  demised 
premises  may  be  conceded — and  it  also  may  be  conceded  that 
they  could  have  recovered   damages,  if  they  sustained  any, 
by  reason  of  the  plaintiff's  occupancy  of  the  building  for  the 
six  days,  but  these  circumstances  fail  to  make  out  the  defend- 
ants' proposition  that  they  have  been  evicted  and  expelled 
from  a  portion  of  the  demised  premises.    Hanks  v.  Virtue,  5 
Adol  £  BlUs,  367,  was  an  action  where  the  plaintiff  claimed 
to  recover  for  breach  of  covenant,  fpr,  that  being  possessed  of 
certain  premises,  the  defendant  entered  into  the  premises,  and 
npon  the  plaintiff's  possession,  and  expelled  and  kept  him  ont ; 
to  which  the  defendant  pleads,  that  ho  did  not  enter  and  ex- 
pel him  therefrom ;  and  it  was  held  that  such  breach  was  not 
proven  by  evidence  that  the  plaintiff  came  to  take  possession, 
but  was  refused  entrance  by  defendant  who  continued  occupy- 
ing the  premises,  but  never  admitted  him. 

LiTTLBDALE,  J.,, Said  :  "  Here  an  expulsion,  which  is  a  put- 
ting out  did  not  take  place,  a  party  who  comes  to  claim,  but 
has  never  entered  can  not  be  expelled-"    To  constitute  an 
eviction  or  expulsion  there  must  be  some  affirmative  act  on 
the  part  of  the  party  sought  to  be  charged  with  the  conse- 
quences flowing  therefrom.     An  eviction  consists  in  taking 
irom  a  tenant  some  part  of  the  demised  premises  of  which  he 
was  in  possession,  not  in  refusing  to  put  him  in  possession  of 
something  which,  by  the  agreement  of  the  parties  he  ought  to 
have  enjoyed.    The  omission  of  a  landlord,  therefore,  to  per- 
form such  covenant  does  not  amount  to  an  eviction,  and  is  no 
bar  to  the  lessor's  claim  for  rent.    The  lessee's  remedy  is  by  an 
action  to  recover  damages  for  a  broach  of  the  covenant.    Eth- 
eridge  v,  Osborne,  13  IVend.  529.     In  this  case  there  was  a 
failure  on  the  part  of  a  lessor  to  perform  certain  covenants 
contained  in  the  lease  which,  if  they  had  been  performed,  would 
have  rendered  the  demised  premises  more  valuable,  and  it  was 
held  that  such  failure  furnished  no  bar  to  tho  lessor's  claim 
for  rent     Chief -Justice  Savage,  in  the  opinion  cajs,  "an 
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eyiction  consists  in  taking  from  the  tenant  some  part  of  the 
demised  premises  of  which  he  waa  in  possession,  not  in  refus- 
ing to  put  him  in  possession  of  something  which,  by  the  agree- 
ment he  never  enjoyed,  a  tenant  can  not  bs  evicted  from  that 
which  he  never  possessed,  it  is  impossible,  therefore,  upon  the 
assumed  facts,  that  there  can  have  been  an  eviction.  Had  the 
landlord  after  the  raceway  was  dug  and  the  water  let  in,  and 
enjoyed  by  the  tenant,  subsequently  diverted  the  water  from 
the  raceway,  or  a  part  of  it,  that,  I  think,  would  have  amounted 
to  an  eviction/^  See  also,  Edgerton  v.  Paige,  20  iV.  Y.  2S1, 
and  cases  there  cited. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


VAJT    DEXTZEIT    v.   TRUSTEES    OF   PEESBYTEEIAN 

CONGREGATIOBT. 

September,  1867. 

Where  land  is  convejed  to  individuals  as  trustees  of  a  religious  corpor- 
ation, in  trust  for  the  purposes  of  the  corporation  the  statute  of  trusts 
vesta  the  legal  title  in  the  corporation;  and  an  action  to  recover 
possession  should  be  brought  in  the  name  of  the  corporation,  and  the 
individual  grantees  should  not  join  as  plaintifTa. 

Christopher  Van  Deuzen,  L.  Bancroft,  the  Methodist  Epis- 
copsil  Church  at  Fort  Edward,  and  S.  B.  Lee,  sued  the  trustees 
of  the  Presbyterian  Congregation  at  Fort  Edward,  to  recover 
possession  of  a  church  edifice  and  land. 

The  court  found  that  in  1828,  at  the  village  of  Fort  Edward, 

/there  never  having  theretofore  been  any  house  of  worship,  or 

church  organization  at  or  near  the  village)  the  minister  of  a 

Methodist  Episcopal  Church  of  Glen's  Falls,  did,  in  conjunction 

with  members  of  that  church  living  at  Fort  Edward,  organize 

and  incorporate,  under  the  Statute,  "the  Methodist  Episcopal 

Church  of  Fort  Edward,"  and  the  certificate  of  incorporation, 

acknowledged,  was  forwarded  to  the  county  clerk  for  record; 

but  yras  lost  and  never  recorded. 

IV.-— 30 
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The  present  plain fiffs,  Van  Deuzen,  Bancroft  and  others 
were  chosen   the  first  trustees  of  the   corporation;  and  on 
April  28, 1820,  one  Walter  Rogers  and  his  wife  conreyed,  with 
full  covenants,  to  them  by  name,  and  designating  them  trustees 
of  "the  Methodist  Episcopal  Church  of  Fort  Edward,  and 
their  successors  in  oflSce,  parties  of  the  second  part,  in  consider- 
ation of  seyenty-five  dollars,"  the  receipt  whereof  was  duly 
acknowledged, — and  did  grant,  .  .  .  "  tx)  the  said  partias  of  the 
second  part,  and  to  their  successors  in  office,  in  trust,  for  the 
uses  and  purposes  thereinafter  named,  and  described,  forever," 
the  land  described  in  the  complaint,  "for  the  purpas3  of  erect- 
ing a  house  or  place  of  worship  for  the  use  of  lh'>  Methodist 
Episcopal  Church  ;  and  in  th6  further  trust  and  confidence 
that  the  said  church  shall  at  all  times  enjoy  the  undistnrbcd 
right  and  privilege  on  these  pramisas  of  the  preaching  of  God's 
holy  word  and  the  administration  of  the  ordinancos  and  the  dis- 
cipline of  said  church  according  to  its  established  usages  andciu- 
toms;  with  the  single  pledge  and  uuderst^nding  of  the  parties 
of  the  second  part  that,  when  said  house  is  not  occupied  by 
said  Methodist  church,  it  shall  bo  opened  for  theservica  of  any 
other  recognized  Christian  denomination."    The  deed  was  duly 
acknowledged  and  recorded,  Nov.  1, 1831.     Rogers  was  owner 
in  fee,  and  was  in  possession  of  the  premises  at  the  time  of  said 
conveyance.      Subsequently,  in  1829  and  1830,  a  house  of 
woiship  was  erected  on  the  lot,  at  a  cost  of  about  two  thoTis* 
and  five  hundred  dollars,  by  subscriptions,  raised  mostly  by 
the  adherents  and  members  of  the  Methodist  church,  and 
partially  from  adherents  of  the  Presbyterian  church  in  that 
vicinity,  and  some  from   other  persons.     The  building  was 
constructed  by  persons  styling  themselves  '*  the  building  com- 
mittee of  the  Methodist  Episcopal  church,"  and  said  commitec 
were  members  and  adherents  of  that  church.     On  its  coT^pl^ 
tion  it  was  dedicated  as  a  Methodist  Episcopal  church.    Upon 
a  stone    over    the    door  were  engraved    the   words,   **  First 
Methodist  Episcopal    Church   of  Fort  Edward."     From  its 
dedication,  iu  1830,   to   May,    7,   1859,  the  trustees  of  the 
Methodist  society  had  charge  of  the  building,  and  during  fte 
time  one  of  them,  or  the  sexton  of  said  society,  uniformly  kept 
tho  key.    During  this  time  the  building  was  occupied  by  the 
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Methodists  on  Sundays  in  the  forenoon  as  iheir  bouse  of 
worship^  and  sometimes  in  the  afternoon.  Frequently  in  the 
afternoon  and  evenings  it  was  occupied  by  the  Presbyterians, 
and  ministers  of  that  denomination  settled  in  the  adjoining 
towns  usually  officiated  at  such  times;  and  when  so  used, 
application  was  made  to  the  sexton  or  trustee  of  the  Methodist 
church  for  the  key. 

There  was  no  organized  society  of  Presbyterians  at  Fort 
Edward,  untU  Jan.  17,  1854.  On  April  24, 1854,  the  defend- 
ants in  this  action  became  duly  incorporated  as  a  religious 
body  under  the  name  of  ^^The  Trustees  of  the  Presbyterian 
Congregation  at  Fort  Edward." 

In  March,  1853,  three  of  the  trustees  claiming  to  be 
**  trustees  of  the  Methodist  Episcopal  church  of  Fort  Edward  " 
made  application  to  the  County  Court,  under  the  statute,  to 
sell  the  said  church  and  lot  upon  which  it  was  situated ;  which 
sale  was  ordered,  and  the  proceeds  directed  to  be  appropriated 
to  the  purchase  of  a  new  site  or  the  erection  of  a  new  church 
in  said  village,  as  the  trustees  should  deem  advisable.  Pursuant 
to  the  order,  the  said  trustees,  on  May  26, 1853,  executed  to 
the  plaintiff  Lee,  a  deed  for  said  church  and  church  lot,  for  the 
consideration  of  one  thousand  two  hundred  dollars,  paid  by 
eaid  Lee  by  conveying  a  lot  for  anew  site  valued  at  six  hundred 
dollars,  and  paying  six  hundred  dollars  in  cash,  which  cash 
vras  applied  to  the  materials  of  the  new  church.  Lee,  at  the 
time  be  took  this  deed,  knew  the  terms  of  the  Sogers  deed 
aforesaid. 

After  the  execution  of  this  deed  to  Lee,  the  Methodists 
(X>ntinued  to  occupy  this  building  as  a  house  of  worship,  pay- 
ing Lee  rent  for  its  use  till  May  7,  1859,  when  they  com- 
menced occupying  their  new  church  edifice  erected  in  said 
village,  then  just  completed.  This  new  edifice  and  its  lot  were 
paid  for  out  of  the  avails  of  the  old  one,  and  by  voluntary  sub- 
scriptions from  Methodists  and  others.  From  May  7,  1854, 
until  August  the  same  year,  Lee  kept  the^custody  of  the  key 
of  the  old  church,  and  during  that  period  the  property  was 
not  used  for  any  purpose.  In  August,  1854,  the  defendants, 
without  the  permission  of  Lee  or  of  any  of  the  plaintiffs,  broke 
open  the  old  church  and  occupied  it  for  religious  worship,  have 
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ever  since  continued  to  occupy  it  for  that  purpose,  and  bare 
repaired  it  and  made  permanent  improTements  upon  it  to  the 
extent  of  some  one  thousand  two  hundred  dollars^  tmder  pro- 
test and  objection  from  Leo.     Three  of  the  first  trustees,  and 
the  grantees  in  the  deed  from  Bogers  and  wife,  were  dead  in 
1854;    and  the   two  survivors,    Van   Deuzen  and  Bancroft 
(plaintifis  in  this  action),  on  October  24,  1854,  executed  to 
Lee  a  deed  of  the  old  church  premises.    About  the  year  1844, 
a  bell  was  procured  by  general  subscnption  among  the  Method- 
ists, Presbyterians  and  others,  at  an  expense  of  about  four 
hundred  dollars,  and  placed  in  this  old  church.    The  petition 
for  that  purpose  was  circulated  by  the  minister  and  officers  of 
the  Methodist  church,  and  the  subscriptions  therefor  were  ob- 
tained by  their  procurement  and  solicitation.    Thipe  of  the 
trustees  of  that  church,  about  the  time  of  the  completion  of 
the  new  church,  removed  this  bell  and  placed  it  in  the  new 
church,  where  it  still  remains. 

As  conclusions  of  law,  the  court  found  that  the  Methodist 
Church  had  lawful  title  to  the  property  and  was  entitled  to 
the  possession.  That  neither  of  the  other  plaintiffs  hadaright 
to  recover  tha  same  in  this  action.  That  the  conveyance  under 
said  order  of  the  court,  was  insuflScient  to  pass  the  legal  title 
to  Lee.  That  the  equitable  title  was  in  said  Lee,  by  reason  of 
said  proceedings  for  the  sale  of  the  same,  and  the  payment  of 
the  purchase  money  by  him,  and  he  is  entitled  to  a  conveyance 
thereof,  in  due  form,  by  said  Methodist  corporation.  But  the 
legal  title  remained  in  the  Methodist  Church.  That  the 
defendant  has  no  right  legal  or  equitable,  entered  into  the 
premises  unlawfully,  and  unjustly  withheld  possession.  That 
the  bell  referred  to  was  the  property  of  the  Methodist  church; 
and  was  rightfully  removed  to  the  new  church,  and  retained  by 
plaintiflT.  That  the  Methodist  church  was  entitled  to  judg- 
ment against  the  defendant  for  the  possession  and  for  costs. 
That  the  complaint  be  dismissed  as  to  the  three  plaintifis,  Van 
Deuzen,  Bancroft,  dnd  Lee,  with  costs  and  disbursements  to 
the  defendant  against  them. 

The  supreme  Couri,  at  general  term,  affirmed  tho  judgment; 
entered  accordingly.    Defendants  appealed. 
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James  Oibson,  for  defendants,  appellants ; — ^Cited  2  72.  S.  607, 
5  ed-490 ;  5  ei  553 ;  L.  1844,  c.  158,  §  2 ;  3  R  S.  3  ei  246 ; 
Jackson  v.  Leggett  7  Wethd,  377 ;  Paddock  v.  Brown,  6  Hilly 
530;  First  Baptist  Society  v.  Bapalee,  16  Wend.,  605;  Burt 
V.  Farrar,  24  Barb.  518 ;  Bex  v.  Wade,  1  Barn.  &  Ad.   861 ; 
Garlick  v.  Sangster,  9  Bing.  46 ;  White  v.  Willard,  1  Watts, 
42;  Fager  v.  Campbell,  5  Id.   288;  2   Cow.  <&  Hill  notes, 
(Van  Cott's  ed.)  794;  Welch  v.  Joy,  13  Pick.   482;  Peckham 
V.  Henderson,  27  Barb.  207,  213 ;  Bishop  v.   Cook,  13  Barb. 
326 ;  Eobinson  v.  CMord,  2  FTo*/*.    G.  C.  1,  2 ;  McSpedon  v. 
Mayor,  7  Bosw.  601 ;  S.  C.  20    //om?.  Pr.  395 ;  McCullough 
V.  Moss,  5  Den.  567 ;  Fanner's  L.  &  T.  Co.  v.  Carroll,  5  Barb. 
613 ;  Brady  v.  Mayor  Ac,  of  N.  Y.  2  Bosw.  173;  S.  C.  7  Abb. 
Pr.234;   IG  //(?«;.  Pn  436;  Valk  v.  Crandall,  1  Sandf.  Cli. 
179;  Burt  v.  Farrar,  24  Barb.  518;  Buffalo  &  Pittsburg  E. 
E.  Co.  r.  Hatch,  20  N.  Y.  159 ;  Jackson  v.  Corey,  8  Johns.  385 ; 
Co.  Lit.  8  a,  9d;  Sliep.    ToucJtstone,  237,  505;  Com.  Dig.  tit. 
Capacity,  b.  1 ;  Jackson  ex  dem.  Hardenberg  v.  Schoonmaker, 
2  Johns.  230 ;  Jackson  v.  Hartwell,  8  Id.   424 ;  Hombeck  v. 
Westbrook,  9  Id.  73 ;  Baptist  Association  v.  Hart,  4   Wheat. 
1 ;  Green  v.  Dennis,  8  Conn.  292 ;  Jackson  v.  Myers,  3  Johns. 
388 ;   Same  v.  Davenport,  18  Id.  295 ;    affir'd,    20  Id.  637 ; 
Touclu  226,  509,  and  1  Mad.  ch.,  445 ;  Cruise  on  Uses,  8,  §  1 
6^  8(!^.\  Gilbert  on  Uses,  80,  44;  1  i?6|p.  25;  Crary  v.  Good- 
man, 12  K  Y.  (2  Ecrn.)  206 ;   Dobson  v.  Pearce,  /rf.   156 ; 
Vander  Volgen  v.  Yates,  3  Barb.  Ch.  242 ;  ♦  4  Kent  Com.  303  ; 
299,  300 ;  Burgess  v.  Wheat,   1  W.   BTc.  180,  1  Eden.  195 ; 
fTooi  Institute,  260 ;  2  JSZ.  Cbwi.  336 ;  Cruise  Dig.  tit.  Trust, 
c  1,  §§  1,  2,  38 ;  Fisher  v.  Fields,  10  Johns.  495 ;  Attorney 
General  v.  Hewer,   2  Vt.  387 ;  Bagshaw  v.  Spencer,  2  -4^i. 
557 ;  Willards  Uq.    412 ;    Gregory  v.   Henderson,  4   7ai«n^ 
772 ;  Stanford  v.  Hobart,  1  Bro.  Pari  Cos.  288 ;  Hopkins  v. 
Hopkins,  1  Atk.  593 ;  Andrew  v.  N".  Y.  Society,  4  Sandf.  150 ; 
a  C.  174-5;    2   /S/or^^  Fq.   §§  1287,  1289;  JKK  on  Trustees, 
525,  190;  In  re  Mechanics'  Bank,  2  Par}.  446;   Attorney 
General  v.  Mayor  of  Coventry,  2  Brown  Par.  Cas.  235 ;  1 
jr^».    253;  Sanderson   v.   White,   18    Pick.    (Mass.)   328; 

•  AflTd  in  9  N.  F.  (6  5Wd.)  219. 
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Attorney  General  v.  Hobert,  Fin.  L.  259 ;  S  C.  4  Viner  Ahr, 
499 ;  Lore  v.  Eade,  4  IcL  440;  King  v.  Packer,  9  Cudu  {M(u$) 
81 ;  Hadley  v,  Hopkins  Academy,  14  Pick.  {Ma&s.)  39,  %^\ 
Ex  parte  Oieenhoose,  1  Mad.  92 ;  Porters'  Case,  1  Cb.  22  &  ; 
Story  Eq.  §  1143,noto  2;  §  1200;  §  1183;  note  and  cases 
cited ;  2  Jarman  ( Paw. )  Dev.  32;  Hawley  v.  James,  5  Paige^  318  f 
Gibbs  V.  Ramsey,  2  Fes.  <£  £.  297 ;  Briggs  r.  Penny,  3  Mac 
&  Gord.  546;  Morrill  v.   Law3on,  4   Ftn.  Abr.  501;  ChttM 
Z>i^.  tit  Use,  a  4  §  2 ;  tit.   Remaindery  c.  5  §  1,  e/  seq,  and 
§  16 ;  Wells  v.  Fenton,  Oro.  Eliz.  826 ;  Attorney  General  v. 
Clarke,  Ami.  422 ;  Jones  v.  Williams,  Id  657 ;  22  Ftn.  ^ir.  ^0. 
CTses,  (R)   3,  247;   4    /A    /«.    Char.   Uses,    482  (B.)  17; 
Waller  v.  Ohilds,  Amb.  524 ;  Attorney  General  v,  Oock,  2  Ve$. 
273 ;  Potter  v.  Chapin,  6  Paige,  650 ;  Attorney  General  r.  Eell, 
2  jSeat;.,  579 ;  Tevms  on  Trusts,  105 ;  600 ;  Shotwell  r.  Mott, 
2  Sandf.  Ch.  46 ;  Attorney  General  v.  Oowber,  2   Sim  £  Stu. 
93;  Attorney  (General  v.   Laws,    8    HarSy  32;    Milford    t. 
Beynolds,  1  Phil  185 ;  S.  C.  19  Eng.  Oh.  Cos.  condensed  191, 
note  2;  Man  t;.  Ballet,  4  Vin.  Abr.  tit.  Char.  Uses.  (D.)  pL  7; 
a  P.  St  John's  Coll.  V.  Piatt,  lb.  Saunders  on  Uses,  63,  128; 
Jackson  v.  Alexander,  3  Id,  484 ;  Jackson  v.  Sebrind,  16  Id. 
515 ;  Chudleigh's  Case,   1    Rep.   120 ;  Jackson  v.  Cadw?11, 1 
Cow.  622 ;  Jackson  v.  Florence,  16  Johns.  47 ;  4  Cruise  Dig.  HL 
82,  c.  10,  §  22;  Corwin  v.  Corwin,  6  N.  ¥.{2  Seld.)3i2i  324; 
Jackson  v.  Caiy,  16  Johns.  302 ;  Bowen  v.  Bell,   20  Id.  33S; 
Dasbiel  v.   Attorney   General,  G   ff.   £  J.   1,    5;  Id.  Z02; 
Congregational  Society  of   Halifax  t;.  Stark,    34    Vi.  240; 
Still  V.  Trnstees  of  Lansingbnig,  16  Barb.  107 ;  Robertson  r. 
Bullions,  11  jyr.  r.  (1  Kern.)  243 ;  Id.  254,  ^;  Petty  v.  Took^r, 
21  Id.  267 ;  affirming  Parish  of  Belport  v.  Tooker,  29  Bar^K 
256 ;  Burrel  v.  Association  R  Ch.,  44  Id.  282 ;   Touch.  UK], 
182,  197;  1  Cruise  tit  12,  Trust,  c.  2§  2;  Com. Dig.  Uses,29:; 
4  Com.  Dig.  tiL   Uses  (L.)  citing,  Dal  112 ;  Id.  (K.)  citing  1 
Le.  195 ;  5  Bac.  Abr.  382, 1  pi.  4,  citing  Bent's  Case,  2  X^. 
19;  2  i%;id.  Eq.  122,  no^^;  Grovenor  v.  Hallam,  Amb.  640; 
Beckwith^s  Case,  2  Sep.  58,  a ;  Grant  v.  Morse,  22  JV.  T.  325 ; 

♦Rev'd  in  16  Wend,  61. 
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Nelson  v.  Ingersoll,  27  IIow.  Pr.  4 ;  Brown  v.  N.  Y.  Central 
B.  E.  Co.  26  Id.  32 ;  Smith  v.  Coe,  29  K  Y.  C6G. 

A.  2).  Waitj  for  plaintiffs,  respondents; — ^Oitgd  Vielie  v. 
Osgood,  8  Barb.  131, 132,  133,  127,  128 ;  Baptist  Chnrch  v. 
Witherell,  3  Paige,  296;  Dutch  Church  v.  Mott,  7  Id.  77; 
Adair  v.  Lott,  3  Hill,  182  ;  1  H.  S.  72,  78,  §  §  10,  12 ;  80,  § 
12 ;  Reformed  Dutch  Chnrch  v.  Veeder,  4  Wend.  497 ;  2  R  8. 
4  ed.  136,  §  46;    135,  §44;  Welch  v.  Allen,  21  Wefid.  147; 
NicoU  V.  Walworth,  4  Den.  385 ;    Davis  v.  Garr,  6  iV:  Y.  (2 
&itf.)  124 ;  1  miliard,  299,  §  9  ;  304,  §  55  ;  353,  §  20  ;  Sanders 
on  Uses,  63, 128  ;  Jackson  v.  Sisson,  2  Johns.  Cas.  323 ;  Par- 
sons V.  Miller,  15  Wend.  561 ;  20  Cmns.  459  ;  Jackson  v.  Cory, 
8  Johns.  385 ;  2  Blachsi.  Com.  184  (marg.  page) ;  Swiek  v.  Sear  , 
1  ^itt,  17;  Parsons  v.  Miller,  15    ff^nrf.  561,  564 ;  N.  Y.  Ins. 
Co.  V.  Thomas,  3  Johns.  Cas.  4 ;  Turner  v.  Burrows,  5  Wend. 
547  ;  Robertson  v.  Bullions,  11  N.  Y.  (1  Kern.)  256,  259,  260 ; 
Steere  v.  Steere,  5  Johns.  Ch.  3 ;  Voorhees  v.  Pres.  Church  of 
Amsterdam,  17  Bari.  107  ;  Eeddington  v.'Beddington,  3  Ridg. 
Irish  Pari. ;   Lamphugh  v.  Lamphugh,  1  P.   Wms. ;    Tayloi 
V.  Taylor,  1  Atk.  386 ;  Dean  v.  Dean,  6  Conn.  285 ;  Jewett  v. 
Jewett,  1<5  Barb.  150 ;  4  Kent  Com.  131,  17 :  Newkirk  v.  New- 
kirk,  2  Cai.  352 ;   Schermerhom  v.  Nagus,  1  Den.  448 ;  Con- 
Terse  V.  Kellogg,  7  Barb.  596 ;  Hall  v.  Tuffts,  18  Pici.  455 ; 
Kane  v.  Gott,  24  Wend.  667 ;  affirming  7  Paige,  521 ;  Ayres 
r.   Methodist  Church,  3  /Sa»rf/.  372,  377,  378;  Beckman  v. 
People,  27  Barb.  263,  272,  273,  291,  305;   see  3  iSandf.  37 Z ; 
Livingston  v.  Stickles,*  8  Paige,  404  ;  2  J2.  iS.  4  ei  133,  §  §  14, 
15  ;  Hawley  v.  James,  16  Wejid.  61 ;  reversing  5  Paige,  318 ; 
Hone  V.  Van  Schaick,  20  Wend.  566 ;  affirming  7  Paige,  221 ; 
Revisers'  Notes,  3  R.S.2  ed.  572,  612 ;  Yates  v.  Yates,  0  Barb. 
345,  34G ;  King  v.  Bundle,  15  Id.  145  ;  Andrew  v.  N.  Y.  Biblo 
&  Prayer  Book  Soc.,  4  Sand/.  181,  2,  3  ;    Shep.  Touch.  236 ; 
Cb.  Lill.  3  a ;  Baptist  Ass.  v.  Hart,  4  (FAea^.  1 ;   Hornbcck 
«.   Weslbrook,  9  Johns.   74 ;   Bonbett   v.  Cowdrin,  9  Mass. 
254  ;    Barker  v.  Word,  7rf.  419 ;   Lock  wood  v.  Weed,  2  Conw. 
287;  Hombeck  r.  Sleight,  12  Johns.  198;  Spencer  r.  Field,  10 


^Affirmed  in  7  IZIU,  2.>;5. 
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Wend.  92,  93  ;  Stone  v.  Gordon,  3  M.£8.  322 ;  Craig  r.  Wells, 
11  N.  r.  (1  Kern.)  323 ;  12  Barb.  4C0,  461 ;  Nicoll  v.  N.  Y.  & 
Erie  R  R  Co.,  12  N.  Y.  (2  Kern.)  121,  130 ;  2  Pe/.  K  & 
34G  ;  8  Cboif,  G8,  cited  in  Parsons  t^.  Miller ;  Rogers  r.  Murray, 
3  Paigey  390 ;  White  r.  Carpenter,  2  M  238,  240 ;  Sayre  v. 
Townsends,  15  Wend.  647 ;  Putnam  v.  Ritchie,  6  Paige^  390 ; 
Wetmore  v.  Roberts,  10  How.  Pr.  55 ;  2  Story  Eq.  Jur. 
§§  799,  1237,  1238;  Craig  t;..  Wells,  11  JV.  Y.  (1  Kern.)  315, 
all  the  judges  concuring. 

By  the  Coubt.— Davibs,  Ch.  J.     [After  reciting  the  find- 
ings.]— The  appeal  brings  up  for  reyiew  the  correctness  of  the 
judgment  rendered  in  favor  of  the  plaintiff.  The  Methodist 
Episcopal  Church  of  Fort  Edward,  against  the  defendants. 
We  are  not  embarrassed  by  the  question,  discussed  in  the 
opinions  of  the  learned  judges  of  the  fourth  district    When 
this  case  was  first  before  them,  upon  the  report  of  a  referee 
before  whom  the  same  had  been  tried,  that  referee  reported  as 
a  fact,    that    ''The  Methodist    Episcopal   Church    of    Fort 
Edward  "  was  never  incorporated,  and  never  had  a  legal  exist- 
ence.    The  supreme  court  'held,  that  the    evidenca  did  not 
authorize  the  referee  to  find  this  fact,  and  that  court  reyersed 
the  judgment  of  the  referee  and  ordered  a  new  trial.    Upon  the 
second  trial  the   facts  were  found  by  the  court  as  already 
detailed.    We  have  now  the  fact  found  that  said  church  in  or 
about  the  year  1828,  was  duly  incorporated  pursuant  to  the 
statute  of  the  State  of  New  York  in  such  case  made  and  pro- 
vided.   The  Methodist  Episcopal  church  at  Fort  Edward  was, 
therefore,  a  legal  corporation ;  and,  being  such,  the  grant  of 
the  land  in  dispute,  made  on  April  28, 1829,  by  Walter  Sogers 
and  his  wife,  to  the  then  trustees  of  the  said  church,  for  its 
use,  vested  the  title  of  the  lands  in  that  corporation. 

1  R.  S.  727,  §  47,  declared,  that  every  person  who,  by  virtue 
of  any  grant,  assignment  or  devise,  now  is  or  hereafter  shall  be 
entitled  to  the  actual  possession  of  lands  and  receipt  of  the 
rents  and  profits  thereof,  shall  be  deemed  to  have  a  legal  estate 
therein  of  the  same  quality  and  duration,  and  subject  to  the 
same  conditions,  as  his  beneficial  interest. 

In  Welsh  v.  Allen,  21  Wend.  147,  the  supreme  court  held» 
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that  in  that  case  the  trust  being  merely  nominal  in  1830,  when 
the  Revised  Statutes  went  into  operation,  it  became  executed 
in  the  cestui  que  trust  by  virtue  of  the  forty-seventh  section  of 
the  article  on  uses  and  trusts  (already  quoted)  and  consequently 
the  plaintiff  held  the  legal  title  and  was  entitled  to  maintain 
that  action.  The  head-note  to  this  case  is :  When  a  trust  of 
lands  is  wholly  nominal  the  trust  becomes  executed  by  the 
statute  in  the  cestui  que  trust,  who  may  maintain  ejectment 
for  the  recovery  of  the  lands  in  his  own  name,  without  a  pre- 
vious conveyance  from  the  trustee.  To  the  same  effect  is  the 
case  of  Nicol  v.  Walworth,  4  Deru  385. 

Upon  the  facts  found  by  the  referee,  the  Methodist  church 
corporation  have  never  parted  with  the  legal  title  to  the  lands 
in  dispute  so  vested  in  them,  and  that  corporation  is  therefore 
the  proper  party  to  maintain  this  action. 

These  views  are  decisive  of  this  case,  and  lead  to  an  affirm- 
ance of  the  judgment  of  the  supreme  court 

All  the  judges  concurred,  except  Bogkes,  J.,  absents 
Judgment  affirmed,  with  costs. 


VAN  DUSEN  V.  WOERELK 

March,  1867. 

An  action  lies  by  the  receiver  of  the  property  of  the  grantor  in  a  war- 
rantee deed,  against  the  grantee  in  sucli  deed,  to  prove  that  the  deed, 
thoa^li  absolute  in  its  terms,  wat  in  fact  a  securitj  ia  the  nature  of  a 
mortgage.* 

In  such  an  action  the  plaintiff  may  recover  the  price  for  which  the  grantee 
baa  sold  the  land,  ded acting  the  amonntdae  the  grantee,  and  a  reason- 
able compensation  for  his  tronble  in  effecting  a  sale. 

Charles  H.  Van  Dusen,  as  receiver  of  Philo  Haskins,  sued 
Daniel  Worrell,  to  recover  the  proceeds  of  the  sale  of  certain 
lands,  or  of  the  value  thereof,  with  certain  deductions,  on  the 
ground  that  the  lands  were  conveyed  to  the  defendant  by  way 
of  mortgage  for  the  security  of  a  debt 

♦  Followed  in  Stoddard  v.  Whiting,  46  N,  F.  637. 
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The  facts  were  these :  Oa  Jane  17,  1846,  Philo  Haskinfl^ 
the  owner  of  land,  executed  to  the  defendant  and  one  Joshua 
Worrell,  his  mortgage  on  the  same,  as  collateral  to  secure 
a  bond  for  two  hundred  dollars.  On  January  21,  1846, 
Joshua  assigned  his  interest  in  the  bond  and  mortgage  to  de* 
lendant.  On  that  day  defendant  lent  to  Haskins  a  further 
sum  of  three  hundred  dollars,  and  Haskins  and  wife  executed 
to  him  a  warranty  deed  of  the  land.  This  deed  was  giyen  as 
Etcurity  for  the  three  hundred  dollars  then  loaned,  and  for  tho 
amount  remaining  unpaid  on  the  bond  and  mortgage  before 
mentioned.  Defendant  and  his  wife  afterward  sold  the 
premises  to  Wm.  B.  Follctt  for  the  sum  of  one  thousard  four 
hundred  dollars.  This  action  is  brought  asking  a  judgment 
that  Worrell  was  a  trustee  of  Hawkins  for  the  balance,  after 
deducting  the  three  hundred  dollars  loaned,  the  amount  due 
on  the  bond  and  mortgage,  with  a  reasonable  compensation  for 
the  trouble  of  the  defendant,  and  that  he  be  directed  to  pay  oTcr 
such  balance.  The  referee  found  a  balance  of  one  thousand 
two  hundred  and  twelve  dollars  to  be  due  the  plaintiff  as 
receiver  of  Haskins,  for  which  he  rendered  judgment  in  his 
favor,  and  the  supreme  court  affirmed  his  ju^^ent  Defend- 
ant appealed. 

P.  L.  Elyy  attorney  for  defendant,  appellant; — Cited  % 
Story  Eq.  Jur.  §  1531 ;  Stevens  v.  Cooper,  1  Johns.  Cli.  425  ; 
Movan  v.  Hays,  Id.  339 ;  Meads  v.  Lansing,  1  HopJc  Oh.  124 ; 
Russell  V.  Kinney,  1  Sandf.  Ch.  34 ;  Cook  v.  Eaton,  IC  Barb. 
439 ;  Webb  v.  Rice,  6  Hill,  219 ;  Sturtevant  v.  Sturtevant,  20 
K  F.  39. 

JoTin  T.  Murray,  for  plaintiff,  respondent 

■ 

Hunt,  J.  [After  stating  the  facts] — But  a  single  question 
is  presented  for  our  consideration,  to  wit,  was  it  competent  for 
the  plaintiff  to  prove  that  the  deed  from  Haskins  to  WorrcD, 
although  in  form  an  absolute  conveyance,  was  in  fact,  by  the 
express  agreement  of  the  parties,  a  mortgage  merely  ?  This 
question^was  decided  in  favor  of  the  respondent  in  Hodges  r. 
Tennessed  Marine  Fire  Ins.  Co^  8  N.  Y.  416,  and  was  again 
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decided  by  this  conrt  in  the  eame  manner,  in  June,  1S6G,  not 
yet  reported,  in  the  case  of  Loveridge  v.  Oyer. 
Judgment  should  be  afBrmed,  with  ten  per  cent,  damages. 

Pabebb^  J. — Tlie  parol  evidence  admitted  by  the  referee 
upon  the  trial,  tending  to  show  that  the  deed  from  Haskins  to 
to  the  defendant  was  intended  as  a  mortgage,  was  properly 
receiyed.  Hodges  v.  Tennessee  Marine  &  Fire  Ins.  Co., 
8  JV:  F.  416 ;  Skurtevant  v.  Sturterant,  20  N.  Y.  39. 

The  referee  found  the  fact  that  it  was  intended  as  a  mort- 
g^e,  upon  sufficient  evidence.  Hence  his  conclusion  of  law 
that  the  plaintiff  was  entitled  to  recover  the  money  received 
by  defendant  upon  a  sale  of  the  premises,  after  deducting  the 
sums  and  interest  which  it  was  given  to  secure,  and  defendant's 
reasonable  charges  for  effecting  the  sale,  was  one  of  which  the 
defendant  has  no  right  to  complain. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  five  per  cent  damages. 


VAN  ETTEN  v.  CURBIEE. 

Jane.  1867. 
[Affirming  89  Barb.  644.] 

A  wife's  title  to  a  farm,  owned  hy  her,  and  carried  on  by  her  and  a  minor 
son,  was  cat  off  by  foreclosure ;  and,  while  she  waa  holding  over,  in 
the  abaence  of  her  husband,  she  sold  crops,  which  she  had  harvested 
before  adgment  in  ejectment  against  her  brought  bj  the  purchaser  at 
the  forecloanre.  Held,  that  in  the  absence  of  proof  of  fraud,  the  buyer 
of  the  crops  acquired  good  title  as  against  the  purchaser  of  th'i  land  at 
the  foreclosure  sale  ;  and,  as  against  the  husband's  creditors. 

James  Van  Etten  sued  William  Carrier  in  the  sapreme 
coarty  for  the  conversion  of  hay  and  oats. 

In  May,  1852,  one  Bassell,  by  arrangement  between  all  the 
persons  concerced;  conveyed  a  farm  to  Mrs  Eanice  Griffin,  wife 
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of  Epenetus  Oriffin ;  and  she,  with  her  husband,  Epenetos, 
gave  to  one  Colwell  a  purchase  money  mortgage,  which  Col* 
well  afterwards  foreclosed,  buying  in  the  premises  himself,  at 
the  foreclosure  sale,  in  August,  1853 ;  and,  then,  by  an  action 
of  ejectment  against  Griffin  and  wife,  he  obtained  possession 
in  September  1854. 

Before  commencement  of  the  ejectment  suit,  Mr.  Oriffin  left 
the  State,  and  was  absent  until  after  his  wife's  dispossession ; 
his  wife  ii^ith  her  minor  children  carried  on  the  farm  in  his 
absence,  usiug  his  team  and  tools,  and  raised  the  hay  and  oats, 
the  property  in  which  was  in  controversy  in  this  action. 
In  August,  1854,  she  sold  this  hay  and  oats  to  plaintiff,  and 
took  his  note,  for  the  price,  part  of  which  he  paid  before 
defendant's  leyy,  but  he  did  remove  the  hay  and  oats. 

On  September  24, 1854,  defendant  caused  executionson  judg- 
ments, which  he  hnd  recovered  against  Mr.  Griffin,  the  hus- 
bimd,  in  February,  1854,  to  be  levied  on  this  produce,  and  a 
sale  made.  At  the  time  of  the  sale  he  had  notice  of  plaintifs 
claim. 

Tlie  supreme  courty  on  substantially  the  same  ground  as 
taken  in  the  opinions  in  this  court,  affirmed  judgment  for 
the  plaintiff.    Reported  in  29  Bari.  044.    Defendant  appealed. 

M.  B.  Cliamplain,  for  defendant,  appellant ; — Cited  Gage 
V.  Dauchy,  38  Barb.  622  ;*  Switzer  v.  Valentine,  10  iTrtP.  Pr> 
109 ;  Combs  v.  Bateman,  10  Barb.  573 ;  Ireland  r.  Johnson, 
28  IIcw.  Pr.  463;  S.  C.  18  Abb.Fr.  392;  Teed  r.  Teed,  44 
Barb.  06;  Ely  v.  Ormcby,  12  Id.  570;  Brabin  v.  Hyde,  SO  11 
265  ;t  Artcher  v.  Zeh,  5  ffiU,  200 ;  Shepard  v.  Philbrick,  2 
Den.  17^;  Aldrich  v.  Reynolds,  1  Barb.  Ch.  C13;  Gillett  7. 
Balcom,  0  Barb.  370;  Lane  v.  King,  8  Wend.  584,  587 ;  Dewey 
V.  Osborn,  4  Cow.  329 ;  4  Jolms.  215  ;  16  Id.  289 ;  20  Id.  61 ; 
Hoyt  V.  Van  Alstyne,  15  Barb.  568  ;  Duncan  v.  Spear,  11 
Wend.  54 ;  Young  v.  Hichens,  6  Q.  B.  606 ;  Smith  v.  Miller, 
1   T.    R.  480 ;    Putnam  v.  Wyley,   8  JoJms.  432 ;  Ward  9. 

*  Reversed  in  34  If,  7.  293. 
f  Reversed  in  S2  If.  7,  519. 
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Macauley,  4  7i  A  489  ;  Gordon  v.  Harper,  7  Id.  9 ;  Spencer  r. 
Field,  10  Wend.  87 ;  Stone  v.  Wood,  7  Cote.  453. 

Z.  J.  KendaUy  for  defendant,  respondent. 

PoBTEB,  J. — ^TTnless  the  law  has  been  misapplied  to  the 
facts  as  found  by  the  referee,  the  judgment  should  be  affirmed. 
Grant  v.  Morse,  22  N.  Y.  323 ;  Carman  v.  Pultz,  21  Id.  647. 
It  does  not  appear  that  the  judgment  debtor  was  at  any  time 
the  owner,  either  of  the  hay  and  oats  seized  by  the  sheriff,  or 
of  the  farm  on  which  they  were  raised.  As  between  Mrs. 
Griffin  and  her  husband,  the  premises  and  their  produce  be- 
longed to  her;  and  as  the  referee  has  not  found  that  any  fraud 
on  his  creditors  was  either  committed  or  meditated,  there  is 
nothing  to  justify  the  seiziu'e  of  her  goods  in  satisfaction  of 
her  husband's  debts.  Gage  v.  Dauchy,  34  N.  Y.  293,  297 ; 
Buckley  v.  Wells,  33  Id.  618,  621,  522  ;  Knapp  v.  Smith,  27 
Id.  277. 

It  is  claimed  in  behalf  of  the  appellant,  that  the  sale  by 
Mrs.  Griffin  to  the  plaintiff  was  void  under  the  statute  of 
frauds.  That  is  a  question  which  he  is  not  in  a  position  to 
raise.  He  was  neither  a  party  nor  a  privy  to  the  transaction 
he  seeks  to  impeach.  He  can  not  assert,  in  her  behalf,  a  de- 
fense which  she  elected  to  waive.  The  purpose  of  the  statute 
of  frauds  is  to  provide  a  shield  for  the  protection  of  parties, 
and  not  to  furnish  a  weapon  for  the  use  of  strangers  and  tres- 
passers. Browne  on  StaL  of  Frauds^  §  130  ;  Bobannan  v.  Pace, 
C  Dana,  194;  Cahill  v.  Bigelow,  18  Pick.  360;  Billiard  v. 
Baynor,  30  N.  Y.  197. 

The  appellant  also  claims  that  Colwell,  the  mortgagee, 
acquired  a  retroactive  title  to  the  hay  and  grain  in  question, 
under  the  writ  of  possession  issued  on  September  28.  The 
facts  found  by  the  referee  do  not  warrant  this  conclusion.  The 
property  had  previously  been  sold  to  the  plaintiff,  and  at  the 
date  of  the  writ  it  was  in  the  custody  of  thp  sheriff,  through 
whose  wrongful  act  in  seizing  and  selling  it  as  the  property  of 
Griffin,  the  defendant  claims  to  Justify.  The  supposed  title  of 
ColwcU  is  not  set  up  in  the  answer,  and  even  if  it  had  been 
alleged^  it  would  have  been  unavailing  to  the  appellant,  who 
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occupies  the  position  of  a  naked  trespasser.    Stockwell  r. 
Phelps,  34  JV.  r.  363 ;  Parsons  v.  Dickinson,  11  Pkh  352; 
Ely  V.  Ehle,  3  N.  K  506 ;  City  Bank  of  New  Haven  v.  Perkins, 
29  Id.  554 ;  Layerty  v.  Moore,  33  Id.  65& 
The  judgment  should  be  afSrmed. 

John  M.  Pabe£B,  J.  [After  stating  above  facta]— There 
can  be  no  doubt  that  the  property  in  question,  belonged  to 
Mrs.  Griffin,  and  not  to  her  husband.    The  farm  was  conTeyed 
to  her,  and  there  are  no  facts  shown  in  the  case,  raising  a  le- 
sulting  trust  in  favor  of  the  creditors  of  her  husband.    True, 
her  title  was  cut  off  by  the  foreclosure  and  sale,  but  she  stiU 
kept  possession,  and  in  her  husband's  absence,  raised  the  crops 
which  are  the  subject  of  controversy  in  this  action.    She  had 
capacity  to  own  and  use  property,  real  and  personal,  inde- 
pendently of  her  husband  and  his  creditors.     There  is  no 
foundation  in  the  facts  found,  or  which  the  evidence  even 
tends  to  prove,  for  the  assumption  of  the  defendant's  counsel, 
that  she  derived    the   farm  directly  or  indirectly  from  her 
husband.    Her  holding  over  after  the  mortgage  sale,  is  not 
therefore  to  be  deemed  his  holding,  but  her  own.    Neither  he 
nor  his  creditors  had  any  right  to  the  crops  she  raised  upon  the 
premises  thus  held,  unless  there  were  circumstances  shoving 
that  she  raised  them  for  him,  which  do  not  appear  in  this  case. 
Knapp  V.  Smith,  27  iV^.  V.  277 ;  Gage  i\  Dauchy,  34  Id.  m. 

The  fact  that  the  title  to  the  farm  was  in  Col  well  at  the  time 
when  the  crops  were  raised  does  not  make  them  his.  He  vaa 
then  socking  to  obtain  possession  through  an  action  of  eject- 
ment then  pending,  and  was  not  entitled  to  the  crops  harvested 
before  he  obtained  judgment,  but  only  to  the  mesne  profits^ 
Stockwell  V.  Phelps,  34  N.  Y.  363.). 

The  sale  from  Mrs.  Griffin  to  the  plaintiff,  shown  in  the  case, 
is  sufficient  to  invest  plaintiff  with  the  title,  although  the  lan- 
guage of  the  referee  in  his  finding  upon  this  question  is 
ambiguous:  ^^Said  Eunice  made  an  agreement  with  said 
plaintiff  to  sell  him  the  oats  and  hay,  and  took  his  jiote  there- 
for, a  part  of  which  has  been  paid :— "  and  it  might  be  construed 
to  mean  an  agreement  to  sell  in  fuiuro.    Still  it  may,  taken 

*  Compare  Harris  v.  Frink,  3  Lans,  85,  rev'd  in  40  JV:  F.  24. 


COUET  OF  APPEALS.  479 


Van  Kleek  «.  Leroy. 


together,  mean  a  present  sale;  and,  in  support  of  the  judg- 
ment, should  be  so  construed,  the  more  especially  as  the  eyi- 
deuce  shows  it  to  have  been  such. 

The  defendant  can  not,  upon  the  case  as  it  stands  before  us, 
sot  up  the  statute  of  frauds  against  the  plaintiff's  title.  No 
such  question  was  raised  upon  Uie  trial,  and  we  can  not  see  from 
the  findings  that  the  statute  was  not  complied  with.  In 
order  to  hare  raised  that  question  the  defendant  should  have 
procured  a  finding  of  fact,  showing  a  want  of  compliance  with 
the  statute,  or  put  into  the  case  a  request  and  refusal  so  to  find, 
with  an  exception  to  the  refusal.  Grant  v.  Morse,  22  JV".  T. 
323. 

The  judgment  appealed  from  is,  I  think,  correct,  and  should 
beafiSrmed. 

All  the  judges  concurred,  except  Oboyer,  J.»  who  did  not 
rote. 

Judgment  affirmed,  with  costs. 


VAN  KLEEK  v.  LEBOT. 

[AiBrming  87  Barb,  544.] 

In  an  action  by  the  seller  to  recover  back  goods  from  the  possession  of 
defendant^  on  the  groand  that  the  bayer,  under  whom  defendant  claims, 
procured  the  sale,  on  credit,  by  fraudulent  representations,  plaintiff 
may  prove  the  fraudulent  intent  not  to  pay,  either  by  direct  statements 
shown  to  be  untrue,  or  by  circumstances  tending  to  the  same  result. 

A  direct  misrepresentation  to  the  plaintiff  having  been  proved,  it  is  com- 
petent to  prove  similar  fraudulent  representations  made  to  another 
person  in  a  different  transaction,  as  bearing  upon  the  question  of 
intent. 

Sach  similar  frands,  however,  are  not  al<me  sufficient  to  sustain  a 
recovery,  even  if  it  be  shown  that  the  representations  were  communi- 
cated to  the  plaintiff,  and  that  he  acted  on  the  faith  of  them,  unless  it 
be  also  shown  that  the  buyer,  in  making  such  representations,  intended 
them  to  be  so  communicated. 

WilliJim  H.  Van  Kleek  sued  Philip  Leroy  and  WilUam  H. 
DeyOf  in  the  supreme  court,  to  r^oyer  certain  goods,  on  the 
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ground  that  they  had  been  purchased  by  William  F.  Leroy 
under  fraudulent  representations  as  to  his  circumstances  and 
responsibility. 

A  few  weeks  after  the  purchase,  W.  F.  Leroy  made  an  as- 
signment to  defendants,  for  the  benefit  of  creditors.  The 
property  claimed  was  repleyied  from  defendants  shortly  after 
the  assignment 

On  the  trial,  it  appeared  that  W.  F.  Leroy  had  for  some 
time  been  dealing  on  credit  with  plainti£  The  goods  in 
question  were  purchased  in  December,  1870,  and  at  the  time  of 
the  purchase  Leroy  told  plaintiff  that  he  was  responsible  for 
all  the  goods  he  would  buy,  &c 

Plaintiff  made  inquiries  of  third  persons  in  regard  to 
Leroy's  responsibility;  among  whom  was  one  Ken  worthy.  Be- 
fore the  sale  of  the  goods,  Leroy  had  been  questioned  by  Ken- 
worthy  in  regard  to  a  bill  that  K^  was  about  to  sell  him,  and 
was  told  by  Leroy  that  he  was  worth  two  thousand  or  three 
thousand  dollars,  and  was  perfectly  good. 

The  jury  found  a  verdict  for  defendants.  With  regard  to 
the  representations  to  Kenworthy,  the  court  charged  as  follows : 

'^  That  if  the  plaintiff  made,  or  was  influenced  to  make, 
the  sale^  upon  the  strength  of  the  representations  made  to  Ken- 
worthy,  the  sale  was  not  for  that  reason  fraudulent^  unless  the 
jury  belieyed  that  the  representations  were  made  to  Kenworthy 
with  intent  that  the  same  should  be  communicated  to  the 
plaintiff,  and  should  influence  his  conduct 

To  the  lattor  part  of  the  charge  plaintiff  excepted. 

The  supreme  court  held  the  charge  correct,  and  gare  judg- 
ment for  defendants.  Beported  in  37  Barb.  544.  Plaintif 
appealed. 

M.  Schoonmaker,  for  the  plaintiff,  appellant 

Erastus  Cooke,  for  the  defendants,  respondents. 

By  the  Court. — Hunt,  J. — The  general  principles  involved 
in  the  question  now  before  us  are  well  settled.  A  purchase  of 
goods  upon  fraudulent  representations  of  tho  situation  of  the 
buyer,  gives  no  title  to  tho  fraudulent  vendee.  A  purchase  of 
goods,  with  the  preconceived  design  not  to  pay  for  them,  is  a 
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fraudulent  purchase,  subject  to  the  same  consequences.  Ah 
octtial  insolvency  at  the  time  of  the  purchase,  but  accompanied 
^tb  an  honest  expectation,  on  the  part  of  the  purchaser,  that 
he  will  be  able  to  retrieve  his  fortunes,  and  where  no  represen- 
tation is  made,  does  not  necessarilv  create  a  fraud.  Hall  v. 
Naylor,  18  N.  Y,  588;  Nichols  v.  Pinner,  Id.  295  ;  Hennequin 
a.  Naylor,  24  K  Y.  139;  Cary  v.  Hot&iling,  1  ffilly  311. 

It  has  been  repeatedly  decided  in  this  state  that,  in  such 
cases,  evidence  of  fraudulent  purchases  from  parties,  other 
than  the  plaintiff,  might  be  proved  on  the  trial,  to  establish 
the  purpose  and  intent  with  which  the  purchase  in  question 
was  made. 

Thus  in  Cary  v.  Hotailing,  supra.  Judge  Cowen  said  (p. 
316) :  "*  On  questions  of  intent  to  defraud,  other  acts  similar 
to  the  offense  charged,  done  at  or  about  the  same  time,  cr  when 
the  same  motive  to  offend  may  reasonably  be  supposed  to  have 
existed  as  that  which  is  in  issue,  are  admissible  with  a  view  to 
the  quo  animo.  The  case  of  fraud  is  among  the  few  exceptions 
to  the  general  rule,  that  other  offenses  of  the  accused  are  not 
relevant  to  establish  the  main  charge.'^ 

In  Hall  V.  Naylor,  supra,  Judge  Comstock  says :  On  "  the 
trial  of  such  an  issue  the  quo  animo  of  the  transaction  is  the 
fact  to  be  arrived  at ;  and  it  is,  therefore,  competent  to  show 
that  the  party  accused  was  engaged  in  other  similar  frauds,  at 
or  about  the  same  time.  The  transactions  must  be  connected 
in  point  of  time,  and  so  similar  in  their  other  relations  that 
the  same  motive  may  reasonably  be  imputed  to  them  all." 

It  was  accordingly  held  that  the  representation  made  to  a 
former  seller,  who  had  become  alarmed,  bnt  where  debt  was 
not  due,  was  not  competent  evidence. 

In   Hennequin   v.  Naylor,  supra,    after  laying  down  the 

general    rule,   Jud^e    James    says :  "  In  cases    where    there 

is    no    overt   act    of    fraud,    it  is  often    very    diflScult    to 

prove    a    dishonest    purpose.    In  all  such  cases,  instead  of 

proving  false  representations,  or  other  fraudulent  practices, 

resort  is  had  to  various  incidents  and  circumstances  which  are 

calculated  to  exhibit  the  hidden  purposes  of  the  actor^s  mind. 

So  in  this  case :  Kerr  and  Adams  wer^  not  guilty  of  any  overt 

act  of  fraud  in  the  purchase  of  goods  sought  to  be  recovered  ; 

IV.- 31 
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Dor  diJ  t'.cj  make  any  representations  one  way  or  the  other  as 
to  thvir  pec?iniiiry  condition^  and  hence  i>roof  was  made  of 
their  pecuniary  situation,  the  facts  and  circumstances  con- 
nected therewith,  and  their  acts  and  conduct  in  relation  to 
their  other  purchases  and  as  to  this  purchase,  in  order  to 
determine  the  motive  and  inteit  with  which  it  was  made." 

In  c;i:  a  case,  as  it  is  presented  in  court,  a  substantial  canM 
of  action  must  be  established  by  the  plaintiff.    He  must  prore 
a  purchase,  and  a  fraudulent  intent  existing  in  ths  mind  of  the 
purchaser,  when  he  purchased  the  goods,  to  obtain  the  prop- 
erty without  paying  for  it.     This  may  be  done  by  proof  of 
direct  statements,  which  are  shown  to  be  untrue,  or  by  proof 
of  circumstances  tending  to  the   same  rasult     In  the  case 
before  us,  the  purchaser  made  a  direct  representation,  as  testi- 
fied to  by  the  plaintiff,  which  would  have  justified  the  jury  la 
finding  that  the  purchase  was  fraudulent     The  judg?  chaiged, 
in  relation  to  this  point,  that  "  if  the  goods  were  purchased  by 
statements  which  were  false,  and  known  to  be  so  by  the  pn^ 
chaser,  no  title  passed/^ 

This  was  a  sound  exposition  of  the  law,  and  was  all  that 
either  party  had  a  right  to  ask. 

It  was  said,  however,  that  the  purchaser  had  made  a  franda* 
lent  representation  to  Mr.  Ken  worthy,  upon  making  a  pw- 
chase  from  him,  at  about  the  same  time.  Proof  of  this  fact 
was  made,  and  it  would  ha^e  been  erroneous  to  have  exclnded 
it.  It  was  competent  evidence  of  a  distinct  offense,  to  establish 
the  quo  animo  in  the  case  in  hand. 

It  was  not,  however,  of  itself  competent  to  establish  the 
plaintiff 's  cause  of  action.     On  the  trial  of  a  prisoner  charged 
with  passing  counterfeit  money,  it  is  competent  to  prove  that 
the  accused  offered  similar  money  at  about  the  same  time  to 
other  persons,  but  upon  the  question  of  intent  only-    Procf 
that  he  attempted  to  pass  his  spurious  money  upon  a  dozen 
other  persons  would  afford  no  legal  evidence  that  he  had  passed 
it  to  the  prosecutor,  or  that  it  wsis  spurious.    These  aro  the 
points  in  issue  to  be  first  established  by  independent  evideQC3, 
and  when  established  the  intent  may  b3  mded  by  the  exlrio^c 
transactions.     There  is  no  legal  connection  botween  an  attempt 
to  cheat  one  person  and  an  attompt  to  cheat  another.     Nor  is 
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there  any  legal  objeotion  to  the  idea  that  a  counterfeiter  or  a 
purchaser  may  intend  to  cheat  one  person,  and  not  wish  or 
intend  to  cheat  another. 

The  fraud  upon  the  plaintiff  here  must  be  established  by 
competent  proof.  An  attempt  to  defraud  Kenworthy  affords 
no  legal  evidence  that  the  same  man  attempted  to  defraud  Van 
Kleek.  An  undisciplined  mind  might  say  that  if  Leroy  would 
cheat  one  man,  he  would  cheat  another;  and  it  appearing  that 
he  cheated  Kenworthy,  I  will  assume  that  he  cheated  the 
plaintiff.     This,  however,  is  neither  law  nor  logic. 

The  authorities  I  have  cited  show  that  this  fact  was  compe- 
tent to  be  proved,  as  bearing  upon  the  motive  and  intent  of 
Leroy  in  making  the  purchase.  It  was  a  balanced  case.  The 
plaintiff  proved  representations,  as  well  as  numerous  facts  and 
circumstances,  tending  to  show  that  Leroy  intended  to  defSraud 
him  in  making  the  purchase. 

The  defendants  showed  various  facts  and  circumstances 
tending  to  re-establish  the  good  faith  of  the  purchase.  That 
being  the  precise  point  in  the  controversy,  it  became  quite 
important  to  establish  the  fraudulent  representations  to  Ken- 
worthy. 

If  he  bad  attempted  to  cheat  him,  the  jury  would  give  such 
effect  to  that  fact  as  they  thought  proper,  in  determining  the 
question  of  good  or  bad  faith  then  before  them.  This  fact  the 
jury  had,  and  this  was  all  they  were  entitled  to. 

To  hold  that  the  fraud  upon  Kenworthy,  which  was  not 
committed  upon  the  plaintiff,  unless  the  statement  on  which  it 
was  based,  was  intended  by  the  purchaser  to  be  communicated 
to  him,  established  the  plaintiff's  cause  of  action,  would  be 
going  beyond  any  reported  case,  and  beyond  all  sound  princi- 
ple.    Allen  V.  Addington,  7  Wend.  9. 

The  representations  must  be  made  to  the  seller  (when  repre- 
sentation is  the  mode  of  fraud  resorted  to),  or  must  have  been 
intended  to  bo  communicated  to  him.  Statements  to  a 
stranger,  not  intended  for  the  plaintiff,  cannot  give  a  ground  of 
action.  Each  case  depends  on  its  own  circumstances,  and 
must  be  decided  on  its  own  facts. 

The  judgment  should  be  affirmed. 
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All  the  jadges  cononrred  except  Geoveb,  J^  who  deliyered 
a  dissenting  opinion,  and  Bockes,  J.,  who  did  not  Yote. 


Judgment  affirmed,  with  costs. 


VAN  MARTEB  v.  HOTCHKISa 

December,  1864. 

This  ooort  will  not  reyeree  a  judgment  entered  on  the  report  of  a  referee, 
on  the  ground  that  the  action  wan  not  referable,  if  it  be  one  tliat  mighi 
require  the  examination  of  a  long  account,  and  the  affidaTits  on  which 
it  was  ordered  are  not  brought  before  the  court  on  appeal.*  The  pre- 
sumption Ib  that  the  necessary  facts  were  shown. 

An  order  referring  the  cause  for  trial  Is  not  an  order  involving  the  merits, 
and  necessarily  affecting  the  judgment,  within  §  829,  <if  the  code  of 
procedure,  so  as  to  be  reviewable  on  a  mere  appeal  from  the  judg- 
ment. 

William  Van  Marter,  brought  four  saits  in  the  supreme 
Court  against  Hiram  G.  Hotchkiss  and  others,  to  recoTer  for 
services  and  disbursements  as  an  attorney,  in  conducting  four 
litigations.  The  facts  were  the  same  in  all  the  cases.  Tbe 
actions  were  each  of  them  referred  to  a  single  referee,  who 
reported  in  favor  of  the  plaintiflf.  The  printed  case  on  the 
appeal  contains  the  following  order  for  reference. 

[Tiile  of  the  tictiotu]  **  On  reading  and  filing  affidavits, 
showing  due  cause  therefoTy  and  on  motion  of  C.  L.  Lyon,  of 
counsel  for  plaintiff,  and  on  hearing  D.  H.  Devoe,  Esq.,  defend- 
ant's counsel,  in  opposition  thereto,  it  is  hereby  ordered  that 
this  cause  be,  and  the  same  hereby  is,  referred  to  Hiram  K. 
Jerome,  Esq.,  a  counsel  of  this  court,  residing  at  Palmyra, 
N.  T.,  as  sole  referee  to  hear  and  determine  the  same,  with 
ten  dollars  costs  of  this  motion  to  the  successful  party,  in  the 
event  of  the  suit" 

It  did  not  appear  from  the  case  that  there  was  any  appeal  to 
the  general  term  from  this  order.  The  affidavits  used  on  the 
motion,  and  referred  to  in  the  order,  were  not  contained  ia 


*  Otherwise  if  the  affidavits  are  brou^rht  up,  and  do  not  show  a  proper 
caae  for  a  referee,  Kaio  v.  Delano,  It  Abb.  Pr.  N,  8.  37. 
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the  return ;  and  no  objection  appeared  to  have  been  taken  on 
the  trial  to  the  case  being  heard  before  the  referee.  Both 
parties  were  examhied  as  witnesses  in  their  own  behalf,  respect- 
ively on  the  merits,  and  no  exception  was  taken  to  the  report. 
The  only  point  made  by  the  appellant  was  that  the  order  of 
reference  was  illegal  and  unauthorized. 

D.  IL  Devoe,  for  defendants,  appelLmts. 

Georgo  11.  Arnold,  for  plaintiflt 

Denio,  Ch.  J.  [After  stating  facts.] — The  position  taken 
in  the  appellant's  points  are,  first,  that  compulsoiy  rcferehces 
are  a  violation  of  the  constitutional  guaranty  of  the  right  of 
trial  by  jury;  and,  second,  that  this  being  an  action,  as  it  is 
said,  to  recover  a  single  item,  it  is  impossible  that  there  could 
have  been  a  long  account 

It  is  difficult  to  conceive  that  these  objections  are  seriously 
made.  The  practice  of  referring  issues,  the  trial  of  which 
would  require  the  examination  of  a  long  account,  had  prevailed, 
by  the  practice  of  the  courts,  if  not  since  the  establishment  of 
the  State  government,  certainly  from  the  time  whereof  the 
memory  of  the  profession  runneth  not  to  the  contrary,  when 
the  last  constitution  was  adopted.  The  provision  of  that 
instrument,  as  well  as  of  the  prior  State  constitutions,  respect- 
ing the  trial  by  jnry,  was  not  that  it  should  be  used  in  all  cases, 
but  that  in  all  cases  in  which  it  had  been  theretofore  used  it 
should  remain  inviolate  forever.  Const  of  1845,  §  2,  That 
language  was,  without  doubt,  employed  for  the  purpose  of 
retaining,  or  allowing  the  legislature  to  retain,  the  other  modes 
of  trial  which  it  had  been  the  practice  to  resort  to  in  excep- 
tional cases. 

If  it  were  conceded  that  we  could,  on  an  appeal  from  a  judg- 
ment, examine  the  evidence  upon  which  an  order  for  reference 
bad  been  made,  which  is  a  point  not  necessary  to  be  decided, 
wc  could  not  io  so  in  this  case,  where  the  affidavits  read  on 
the  motion  for  the  reference  have  not  been  returned.  The 
action  being  upon  contract,  it  might  or  might  not  require  the 
exandnation  of  a  long  account,  and  we  are  to  presume  that 
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the  eTidence  produced  on  the  motion  authorized  the  order 
which  was  made.  If  we  ]ook  into  the  complaint  and  the  evi- 
dence upon  the  trial  contained  in  this  case,  it  will  be  apparent 
that  the  issue  was  one  to  which  a  reference  was  i)eculiarl7  appli- 
cable. 

The  appeal  was  wholly  without  merits,  and  the  judgment 
appealed  from  ought  to  be  affirmed^  with  damages  for  the 
delay. 

T.  A.  JoHKSOK,  J. — There  is  manifestly  nothing  in  either  of 
these  cases  which  this  court  can  review.  The  actions  are  all 
between  attorney  and  client,  to  rccoTcr  compensation  for 
serrices  rendered,  and  disbursements  made  profes^oaallj* 
There  is  no  exception  to  the  report  of  the  referee,  and  no  ques- 
tion was  raised  in  the  course  of  the  trial  on  which  any  polatii 
made  by  the  appellant's  counseL 

The  only  ground  of  error  alleged  is,  that  the  cause  was  im- 
properly referred  to  be  tried  and  determined.    It  is  claimed  on 
behalf  of  the  appellant  that  the  court  had  no  authority  to 
refer,  and  that  the  order  of  reference  is  wholly  void,  and  gaie 
referee  no  jurisdiction,  and  consequently  the  rejKMrt  and  the 
judgment  rendered  upon  it  are  wholly  void.    The  appeal  baa 
evidently  been  brought  to  this  court  for  the  purpose  merclj  of 
having  the  order  of  reference  reviewed.    But  it  is  quite obrious 
that  that  order  can  not  be  reviewed  in  this  way  here.    It  is  not 
an  order  involving  the  merits  and  necessarily  affecting  the 
judgment  within  section  329  of  the  code,  and  is  not  brought 
up  by  a  general  appeal  from  the  judgment    It  involves  a  mere 
question  of  practice  and  nothing  more.    There  is  no  ground 
whatever  for  the  assumption  that  the  action  was  taken- out  of 
court  by  the  reference,  and  all  jurisdiction  over  it  thereby  lost. 
These  are  all  cases  which  might  have  been  properly  referred, 
upon  the  necessary  facts  being  shown.     The  presumption  is 
that  the  necessary  facts  were  shown,  as  nothing  apx)ear8  in  the 
case  to  the  contrary.    Nothing  appears  in  either  of  the  cases  on 
the  subject  of  the  reference,  at  the  time  it  was  made,  except 
the  rule  by  which  it  was  ordered.    The  rule  recites  in  each 
case  that    the  reference  was  made  '^  on  reading   and  filing 
affidavits  showing  cause  therefor.^'    The  presumption  is^  then;- 
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fore,  that  safficient  cause  was  shown  to  authorize  the  reference, 
Kothing  is  presumed  here  in  fayor  of  the  party  alleging  error, 
but  the  error  must  appear  upon  the  record.  Carman  v.  Pultr, 
21  JV*.  T.  547.  There  is  not  even  an  exception  to  the  decision 
granting  the  order.  So  that  if  the  appeal  brought  up  the 
decision  granting  the  order  of  reference  for  review,  it  would 
necessarily  be  sustained  as  the  case  stands.  I  think  the  appeals 
arc  wholly  without  merit  or  excuse,  and  that  judgment  should 
be  affirmed,  with  all  the  ^lowance  which  the  law  authorizes. 

All  the  judges  concurred 

Judgment  affirmed,  with  costs,  and  ten  per  cent,  damages. 


VAN  VECHTEN  v,  GEIFPITHS. 

September,  1864. 

The  remedy  for  error  in  comments  on  the  facte,  made  by  the  judge  at 
the  trial,  ia  by  asking  for  fuller  explanations  or  for  a  submission  of 
the  qaestion  to  the  jury,  without  doing  which  an  exception  does  not 
lie  to  his  mere  comments  or  expression  of  opinion  on  the  testimony. 

A  request  to  charge  should  be  couched  in  clear  and  unequivocal  terms,  to 
render  available  an  exception  to  the  judge's  refusal  to  comply. 

A  decree  on  a  libel  in  rem  against  a  ship,  for  supplies  furnished  her,  does 
not  necessarily  determine  the  title  to  the  ship ;  and  therefore  is  not 
competent  in  a  subsequent  action,  as  evidence  of  the  ownership  of  the 
supplies  so  obtained,  without  other  proof  of  the  title  to  the  ship.* 

John  Van  Veehten  sued  John  Griffiths,  sheriff  of  Ulster,  and 
Marius  Schoonmaker  and  Gilbert  Lefever,  in  the  supremo 
court,  for  trespass  in  taking  and  converting  plaintiff's  coal. 
Defendants  claimed  that  the  coal  belonged  to  one  Nicholas 
Ebnendorf,  and  justified  the  taking  under  a  shenff 's  sale  to 
them  on  executions  issued  on  judgments  against  Elmeudorf. 
The  main  point  in  controversy  on  the  trial  was  whether,  at  the 
time  of  the  sheriff's  sale,  the  coal  was  plaintiff's  or  Elmen- 
dorf'fi. 

Plaintiff  claimed  that  he  had  become,  on  July  17,  185-i,  the 

♦  Compare  Macy  v,  Wheeler,  30  H.  T.  2C1, 
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owner  of  the  steamboat  Alida,  by  yirtue  of  a  sheriff's  sale  to 
him  on  executions  issued  on  judgments  against  Nicbolss 
Elmendorf  and  others,  and  that  Elniendorf  had  tIieieU)fore 
been  the  acknowledged  owner  of  the  steamboat  These  judg- 
ments wei'e  two  in  number,  one  in  fayor  of  Styles,  another  iu 
favor  of  Van  Etten  and  Leferer.  Elmendorf,  while  owner  of 
the  steamboat,  in  the  spring  of  1854,  had  contracted  with  the 
Delaware  &  Hudson  Canal  Company  to  supply  the  boat  ^th 
coal.  The  plaintiff,  after  purchasing  the  boat,  employed  one 
Morey  to  run  the  boat  for  him  and  on  his  account;  andHorey 
testified  that  he  purchased  the  coal  in  question  of  the  Dela* 
ware  &  Hudson  Canal  Company  for  the  plaintiff;  that  he  was 
authorized  to  purchase,  for  the  plaintiff,  and  on  his  account, 
what  the  boat  needed. 

Defendants  claimed  that  the  sale  of  the  steamboat  to  plaintiff 
was  collusive ;  that  in  fact  Elmendorf  was  the  purchaser,  and 
that  he  furnished  ihe  money  paid  for  her,  and  was  in  truth 
the  bidder  at  the  sheriff's  sale.  Evidence  was  given  tending 
to  show  that  Elmendorf  advanced  money  to  Van  Veshten,  at 
about  the  time  of  the  sale  ;  among  other  items  that  Van 
Vechten  had  received  from  Elmendorf,  about  $9,OG0,  and  the 
proceeds  of  bank  stock  of  the  State  of  New  York  Bank,  and  of 
the  Huguenot  Bank ;  that  Van  Vechten  was  his  fatheHn- 
law ;  and  that  Elmendorf,  after  the  sale,  interfered  in  the 
affairs  of  the  boat. 

On  the  trial,  plaintiff  sought  to  establish  that  one  of  the 
judgments  on  which  the  sheriff  sold  the  coal  iu  suit,  had  been 
paid  and  extinguished  at  the  time  of  the  sale.  This  was  a 
judgment  in  favor  of  William  H.  Styles  against  Elmendorf, 
Marius  Schoonmaker  and  William  Masten,  which  Schoon* 
maker  procured  to  be  assigned  to  Cornelia  E.  Schoonmaker, 
his  mother.  He  testified  that  the  assignment  was  for  hi? 
benefit,  as  he  did  not  want  his  property  sjld  under  the  judg- 
ment ;  that  it  was  not  his  money  that  was  paid  for  thca&ngn* 
ment,  but  that  of  his  mother ;  and  the  defendants  offered  to 
show  that  before  the  judgment  was  rendered,  by  an  ar- 
rangement between  Elmetidorf  and  Schoonmaker,  Elmen- 
dorf had  assumed  to  pay  and  save  Schoonmaker  harmless firom 
this  very  debt.     This  evidence  was  objected  to  by  the  plaintiff 
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as  irrelevant  and  improper,  and  excluded  by  the  judge,  and  an 
exception  taken. 

The  defendants  also  offered  in  evidence  an  exemplified  copy 
of  the  records  of  the  proceedings  of  the  United  States  district 
court  of  the  southern  district  of  New  York,  upon  the  trial  of  a 
libel  of  the  Delaware  &  Hudson  Canal  Company  against  the 
steamboat  Alida,  for  the  condemnation  and  sale  of  the  vessel, 
her  tackle,  &c^  to  pay  the  amount  due  the  libelant  for  the  coal 
in  controversy,  with  interest  and  costs,  and  the  judgment  and 
decree  of  the  court  thereon.  '  This  evidence  was  objected  to  by 
plaintiff,  and  excluded  by  the  judge,  and  an  exception  taken. 

In  charging  the  jury,  the  judge,  among  other  things,  said: 
"If  Morey  is  to  be  credited,  there  can  be  but  little  doubt  that 
he  both  ran  the  boat  and  purchased  the  coal,  as  the  ag»^nt  of 
the  plaintiff  and  for  the  plaintiff.''  Also,  that  there  was  no 
evidence  of  any  collusion  between  plaintiff  and  Elmendorf  in 
regard  to  tbe  purchase  of  the  steamboat ;  and  that  the  nine 
thousand  dollars  and  the  proceeds  of  the  State  of  New  York 
Bank  stock  and  the  Huguenot  Bank  stock  were  all  the  moneys 
shown  to  have  been  Elmendorf 's,  or  advanced  by  him  to  the 
plaintiff,  or  in  regard  to  which  there  was  any  proof  that  it 
was  Elmendorf 's  ;  and  that  the  proof  of  these  facts  was  not  at  all 
important,  except  as  bearing  on  the  question  of  ownership,  and 
that  the  Alida  was  run  for  Elmendorf  and  not  for  Van 
Vechten.  Defendants  excepted  to  these  statements.  The 
judge  further  charged  the  jury  that,  if  the  jury  were  satisfied 
that  Morcy  was  acting  as  agent  for  Elmendorf,  though  he 
swears  otherwise,  then  they  must  find  for  the  defendants.  To 
the  remark,  *'  though  he  swears  otherwise,"  the  defendants  also 
excepted. 

Defendants  requested  the  judge  to  charge  the  jury :  "That, 
although  Morey  supposed  be  was  acting  as  the  agent  of  Van 
Vechten,  yet  if  Elmendorf  was  the  man  standing  back,  and 
Van  Vechten  wa^  his  agent,  then  Morey's  supposition,  as  to 
the  party  for  whom  he  was  acting,  made  no  difference."  The 
judge  refused  to  do  so,  and  defendants  excepted. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  supreme  court  at  general  term  affirmed  judgment 
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thereon,  holding  that  the  decree  in  the  TJnited  States  cooii 
was  not  pertinent  on  the  question  of  the  ownership  of  the  coal, 
and  that  it  was  not  material  who  owned  the  Styles  jadgment 
HoGEBOOMy  J.,  a  member  of  that  court,  dissented,  on  the 
ground  that  the  eyidcnce  relative  to  the  agreement  between 
Elmendorf  and  Schoonmaker,  as  to  the  Styles  jadgment, 
should  have  been  admitted,  as  it  was  evidence  tending  to  show 
that  the  jadgment  was  not  yet  extinguished,  as  und^r  that 
agreement  Schoonmaker  would  still  be  the  equitable  owner. 

Defendant  appealed  to  this  court 

Jolm  H,  EcynoldSy  for  defendants,  appellants. 

L.  Tremairty  for  plaintiff,  respondent,  as  to  payment  of  the 
judgment,  cited  Carey  v.  White,  3  Barb.  12 ;  Goodyear  r.  Wat- 
son, 14  Id.  483 ;  Bunk  v.  Walker,  1  Hilh  652 ;  Bank  v.  Abbott, 
3  Dm.  185. 

HoQEBOOM,  J. — Moat  of  the  propositions  in  the  jadge'a 
charge  to  the  jury  on  which  the  appellants'  counsel  founds  hia 
allegations  of  error  are  manifestly  comments  upon  the  facts 
of  the  case,  or  expressions  of  opinion  in  regard  thereto,  and 
are  not  the  subject  of  exception;  and  the  remedy  is  not  to  ex- 
cept thereto,  but  to  call  the  attention  of  the  judge  to  them, 
and  ask  for  fuller  explanations  in  regard  thereto,  or  denaand 
their  submission  to  the  jury  as  questions  of  fact 

or  this  nature  is  the  remark  that  there  was  no  evidence  of 
any  collusion  between  the  plaintiff  and  Elmendorf  in  regard 
to  the  purchase  of  the  Alida ;  also,  the  remark  that  the  nine 
thousand  dollars  and  the  proceeds  of  the  stock  of  the  State  of 
New  York  Bank  and  Huguenot  Bank,  were  all  the  moneys 
shown  to  ha\e  belonged  to  Elmendorf,  or  to  have  been  ad- 
vanced by  him  to  tlic  plaintiff ;  and  also  the  remark  that  if 
Morey  was  to  be  credited,  there  could  be  but  little  doubt  that 
ho  both  ran  the  boat  and  purchased  the  coal  as  the  cgcnt  of 
the  plaintiff. 

The  only  point  in  regard  to  which  I  have  had  any  hesita- 
tion was  the  refusal  to  comply  with  the  defendants'  requcs#  to 
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charge  in  a  single  particniar,  and  the  rejection  of  a  single  offer 
of  eyidenoe.  The  defendants  requested  the  court  to  charge 
that  although  Morey  supposed  he  was  acting  as  the  agent  of 
Van  VeohtcD,  yet  if  Elmendorf  was  the  man  standing  back, 
and  Yan  Yechten  was  his  agent,  then  Morey's  supposition  as 
to  the  party  for  whom  he  was  acting  made  no  difference.  The 
court  refused  to  charge  in  this  form,  and  tlie  defendants' 
counsel  excepted.  I  think  on  the  whole  such  refusal  was 
proper,  for  the  following  reasons : 

L  It  was  not  in  itself  quite  clear  and  intelligible.  It 
probably  was  intended  to  say  that  if  Elmendorf  was  the  real 
principal  of  Van  Vechten,  who  was.  the  apparent  principal  of 
Morey^  Morey's  ignorance  of  that  fact,  and  supposition  that 
Van  Vechten  was  the  real  and  ultimate  principal,  would  not 
prejudice  the  defendants'  right  to  go  back  to  the  real,  though 
remote  principal  in  the  transaction.  But  the  idea  was  not  very 
clearly  conyeyed  by  the  language  used. 

2.  The  court  had  already  charged  that  ir  Morey  was  acting 
as  agent  for  Elmendorf,  they  must  find  for  the  defendants. 
This  embraced  the  substance  of  the  instruction  asked — ^not  in 
the  precise  words  proposed — but  in  legal  effect.  And  it  is  not 
to  be  supposed  that  the  counsel  had  neglected  to  present  the 
application  of  the  principle  in  all  its  yarious  phases  to  the 
jury,  or  that  the  court  would  have  refused  a  more  detailed  ex- 
position of  it  to  the  jnry  if  it  had  been  properly  and  intelli- 
gibly requested. 

The  defendants'  counsel  also  offered  to  prove  that  the  debt 
in  the  Styles  judgment  was  in  fact,  by  an  agreement  for  a 
Talnnble  consideration,  entered  into  between  Elmendorf  and 
Schoonmaker,  the  debt  of  Elmendorf  to  pay,  and  had  been  as- 
sumed by  the  latter.  This  evidence  was  twice  offered  and 
twice  rejected  by  the  court,  and  the  defendants  excepted.  I 
adhere  to  the  opinion  I  entertained  when  the  case  was  in  the 
supreme  coart,  that  this  was  error.  Schoonmaker  justified 
under  the  Styles  judgment,  and  as  he  was  a  defendant  therein, 
and  had,  moreover,  by  his  own  check,  paid  the  some  when  it 
was  assigned  to  his  mother,  Cornelia  Schoonmaker,  it  became 
necessary,  in  order  to  show  tbiit  the  judgment  was  still  in  life 
and  not  extinguished,  to  prove  either  that  the  assignment  was 
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a  bona  fide  one  to  the  latter^  paid  for  with  her  money,  or  taken 
in  her  name^  though  for  the  benefit  of  Manns  Schoonmaker, 
in  order  to  enable  him  to  collect  its  amount  of  the  party 
(Elmendorf )  really  and  primarily  liable  to  pay.  Haying  this 
object,  the  testimony  was,  in  my  opinion,  proper,  and  should 
have  been  admitted.  But  a  suggestion  is  now  made  which 
was  not  presented  in  the  supreme  court,  that  although  this 
may  have  been  technically  erroneous,  it  worked  no  practical 
prejudice  in  the  final  result  to  Schoonmaker,  as  the  defendants 
justified  under  another  judgment — ^thafc  of  LefeTer— wholly 
unimpeached,  and  inasmuch  as  the  jury  rendered  a  general 
verdict  in  favor  of  the  plaintiff  against  all  the  defendanto  in- 
cluding Lefever,  it  must  have  been  founded  upon  the  feet,  as- 
certained by  the  jury  and  declared  by  their  verdict,  that  the 
ccal  which  was  the  subject  of  the  controversy  was  the  property 
of  Van  Vechten,  and  not  of  Elmendorf,  at  the  time  of  the  levy 
and  sale  under  the  judgments  and  executions.  On  reflection  I 
regard  this  as  a  satisfactory  answer  to  the  argument  based  on 
the  rejected  evidence.  I  am  not  able  to  see  that  Schoonmaker 
has  been  prejudiced  by  its  erroneous  exclusion,  and  I  therefore 
assent  to  the  affirmance  of  the  judgment  of  the  court  below. 

Davies,  J.  [After  stating  the  facts ;  jand  remarking  that 
the  verdict  of  the  jury  affirmed  that  the  coal  was  the  property 
of  the  plaintiff;  and,  if  there  had  been  no  error  in  the  admis- 
sion or  rejection  of  evidence,  that  the  verdict  must  stand,  and 
the  fact  affirmed  by  It,  be  regarded  as  established.]— The  in- 
fluiry  as  to  the  arrangement  between  Schoonmaker  and  Elmen- 
dorf, was  wholly  immaterial  upon  the  issue  submitted  to  the 
jury,  and  passed  upon  by  them,  namely,  whether  or  not  Van 
Vechten  was  the  owner  of  the  coal  levied  upon  and  sold  bythc 
defendants  as  the  property  of  Elmendorf.  They  only  needed 
the  judgments  and  executions  against  Elmendorf  as  a  protec* 
tion  and  justification  in  seizing  and  taking  his  property.  The 
judgment  could  not  In  any  sense  be  said  to  justify  the  taking 
of  the  plaintiff's  property.  Not  until  that  issue  (the  only  one 
submitted  to  the  iury)  had  Been  found  adversely  to  the  plain- 
tiffj  did  the  inquiry,  become  at  all  material,  in  reference  to  this 
or  any  other  judgment  against  Elmendorf.    If  the  coal  was 
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the  property  of  the  plaintiff^  the  defendants  then  became  tres- 
pasRerSy  and  it  is  immaterial  whether  they  took  it  nnder  coyer 
of  judgment  and  execution,  and  sales  thereon,  or  how  other- 
wise, and  it  is  equally  immaterial  whether  such  judgments 
were  pretended  or  real,  void  or  valid.  In  any  event  they  could 
furnish  no  justification  or  excuse  for  taking  and  selling  the 
plaintiff's  property.  It  was  of  no  importance,  therefore, 
whether  the  agreement  inquired  about  existed  or  not.  It  could 
only  have  been  material  in  the  event  that  the  jury  had  found 
that  the  coal  was  the  property  of  Elmendorf,  and  the  defend- 
ants were  seeking  to  justify  themselves  for  taking  and  convert- 
ing his  property. 

No  question  was  made  as  to  the  Lefever  judgment  That 
was  a  valid  and  subsisting  judgment,  and  if  the  coal  was  the 
property  of  Elmendorf,  the  levy  under  the  execution  issued 
upon  it,  and  the  sales  by  virtue  thereof  divested  Elmendorf  of 
all  right  and  title  in  the  coal,  and  vested  the  same  in  the  de- 
fendants, the  purchasers  at  the  sale.  This  made  their  title  and 
justification  upon  this  hypothesis  complete,  and  they  had  no 
occasion  to  strengthen  it  by  invoking  the  aid  of  the  other 
judgment.  It  was  assumed  by  the  charge  that  the  defendants 
had  good  title  to  the  coal,  and  were  justified  in  taking  it,  pro- 
vided it  was  not  the  property  of  this  plaintiflT,  and  the  issue  was 
narrowed  down  between  the  parties  to  that  simple  question. 
The  defendants  could  have  sustained  no  injury  by  the  exclusion 
of  the  offered  evidence.  Each  of  the  defendants  in  his  answer 
cla.ims  that  the  coal,  at  the  time  of  the  sale,  was  the  property 
of  Elmendorf,  and  in  his  possession,  and  the  defendant  Schoon- 
maker  admits  that  he  was  one  of  the  purchasers  thereof  at  said 
sale  and  claims  title  thereto  by  virtue  of  said  sale.  He  could 
not,  therefore,  fail  in  his  defense,  even  if  the  Styles  judgment 
had  no  existence,  provided  the  defendants  had  established  on 
the  trial  that  the  coal  was  the  property  of  Elmendorf. 

To  this  end  the  defendants  offered  in  evidence  the  proceed- 
ings in  the  district  court  of  the  United  States,  whereby  it 
appeared  that  the  steamer  Alida  had  been  libeled  by  the  vend- 
ors of  this  coal,  to  recover  the  amount  thereof,  and  that  the 
yessel  had  been  condemned  for  the  coal,  with  costs,  &o.-  This 
was  a  proceeding  in  rem  aguinst  the  vessel,  which  was  Table 
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for  the  coal  furnished  her,  whoerer  might  hare  been  the  owner 
of  the  vessel  or  the  owner  of  the  coal.  The  proceedings 
determined  no  question  as  to  such  ownership,  and  could  hare 
no  rcleyancy  in  arriying  at  a  solution  of  that  question.  If  the 
statement  of  Morej  be  true,  that  he  purchased  the  coal  for  the 
plaintiff,  and  upon  his  credit^  then  the  plaintiff  became  the 
owner  of  it,  and  he  was  also  liable  to  the  vendors  for  the  price 
thereof,  as  well  as  the  vessel  for  which  it  was  provided.  The 
plaintiff  was  the  owner  of  the  boat,  unless  there  was  collusion 
between  him  and  Elmendorf.  The  defendants  did  not  ask 
that  question  to  be  submitted  to  the  jury,  and  if  it  had  been, 
and  they  had  found  that  the  sale  of  the  boat  to  the  plaintiff 
was  collusive,  and  that,  in  fact,  it  still  remained  the  property 
of  Elmendorf,  there  was  no  evidence  given  upon  the  trial  to 
sustain  such  a  finding.  If  the  boat  was  the  property  of  the 
plaintiff,  then  the  condemnation  and  sale  thereof  to  pay  for  the 
coal,  would  only  show  that  he  had  paid  for  the  coal,  as  he  hod 
agreed  to  do,  when  he  purchased  it;  that  he  had  but  dis- 
charged a  debt  due  by  him ;  and  this  tended  in  no  degree  to 
establish  the  position  that  the  coal  was  the  property  of  Elmen- 
dorf.    The  evidence  was  properly  excluded. 

I  am  anable  to  see  anything  objectionable  in  the  first  por- 
tion of  the  charge,  objected  to  by  the  defendant's  counsel  In 
it,  the  judge  states,  that  if  Morey  is  to  be  believed,  there  is 
little  doubt,  that  he  both  ran  the  boat,  and  acted  as  the  agent 
of  the  plaintiff,  in  the  purchase  of  the  coal.  Morey's  testi- 
mony was  not  sought  to  be  impeached  directly,  but  circum- 
stances were  adduced  by  the  defendants,  by  which  they  sought 
to  maintain  that  Morey,  in  running  the  boat,  and  making  the 
purchase  of  the  coal,  acted  as  the  agent  of  Elmendorf.  His 
positive  statement  under  oath,  was  that  in  making  the  pur- 
chase, and  running  the  boat^  he  acted  as  plaintiff's  Bg^nt  It 
was  the  duty  of  the  judge  thereupon,  to  have  called  the  atten- 
tion of  the  jury  to  this  positive  statement  of  the  witness,  to 
rebut  the  defendants'  theory,  and  if  his  testimony  was  credited, 
it  effectnally  demolished  it  It  was  no  error  on  the  part  of  the 
judge,  to  say  so  to  the  jury.  The  judge  was  undmibledly 
correct  in  stating  to  the  jury,  that  the  proof  of  tlie  facta, 
in  regard  to  the  collusion  alleged  between  the  plaintiff  and 
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Elmendorf,  in  relation  to  the  purchasa  of  the  boat,  or  in 
regard  to  the  money  advanced  by  Elmendorf  to  the  plaintiff, 
and  that  the  Allda  was  ran  for  Elmendorf,  and  not  the  plain- 
tiff, were  only  important  as  bearing  on  the  question  of  owner- 
ship—that is,  the  question  of  the  ownership  of  the  coal.  That 
was  the  only  question  at  issue,  and  the  circumstances  dluded 
to  had  no  significance,  except  as  bearing  upon  that  question. 
If  the  defendants  wished  any  question  submitted  to  the  jury, 
on  the  subject  of  the  collusion,  or  of  the  moneys  advanced  by 
Elmendorf,  or  as  to  Morey  being  his  agent,  tho  judge  should 
have  been  specially  requested  to  submit  such  questions,  and  if 
he  had  refused,  an  exception  could  have  been  taken.  If  such 
refusal  had  been  error,  the  exception  would  have  been  available. 
Graser  r.  Stellwagen,  25  iV.  F.  315;  Plumb  v.  Cattaraugus 
Mut.  Ins.  Co.,  18  Id.  392 ;  Winchell  v.  Hicks,  Id.  558. 

There  was  no  error  in  the  judge  stating  to  the  jury,  in  his 
directions  to  them  to  find  a  verdict  for  defendants,  if  they  found 
that  Morey  was  acting  as  the  agent  of  Elmendorf  in  the  pur- 
chase of  the  coal,  that  Morey  had  sworn  otherwise.  It  was  not 
withdrawing  from  them  the  decision  of  the  question,  whose 
agent  he  was,  but  calling  their  attention,  when  they  were 
weighiDg  all  the  circumstances  bearing  on  that  point,  to  the 
testimony  of  Morey  himself.  It  was  positive  and  unequivocal, 
and  his  testimony  was  not  sought  to  be  impeached.  It  was  a 
controlling  fbot  in  the  cause.,  and  it  was  the  right  of  the  plain- 
tiff to  have  it  placed  properly  before  the  jury.  The  jury  were 
not  told  to  give  it  any  undue  weight,  but  to  take  into  con- 
sideration, when  discussing  this  point,  what  Morey  had  sworn 
to.  It  is  difficult  to  see  how  the  judge  could  have  more  im- 
partially or  candidly  referred  to  the  conflicting  testimony  in 
the  cas?.  He  properly  left  all  the  facts  and  circumstances  to 
the  jury,  for  them  to  draw  such  inference,  as  they,  in  their 
judgment  should  determine.  The  supreme  court  saw  no  rea- 
son for  disturbing  their  verdict  on  the  main  question,  coutro- 
Tcrtedon  the  trial,  and  it  is  not  the  province  of  this  court, 
finding  no  error  to  have  been  committed  on  the  trial, 
to  review  or  interfere  with  the  verdict  of  the  jury  upon  the 
facta 
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The  judgment  should  be  afBrmed. 

All  the  judges  concurred,  except  H.  B.  Seldeh,  J^absenL 

Judgment  aflSrmed,  with  costs. 


VAN  WYCK  V.  HARDY. 

September,  1861. 
[Afflrmlns,  11  Abb^  Pr.  473 ;  S.  C.  2}  Bow,  Pr,  S22.] 

In  an  action  for  partition,  the  court  have  power,  by  amendment  aft«r 
judgment,  to  allow  the  insertion  of  the  name  of  a  party  in  the  copy  sum- 
mons filed,  and  of  a  verification  to  a  f.<etition  for  the  appointment  of  a 
guardian  (xd  Utem.* 

Even  without  amendment,  the  omission  of  the  name  and  of  the  verifi- 
cation are  not  fatal  to  the  judgment. 

An  order  for  publication  of  summons  is  satisfied  by  the  publication  of 
a  copy  substantially  correct.  An  omission  of  unnecessary  words  can  not 
vitiate. 

It  is  enough  if  the  designation  of  the  place  for  serving  the  answer,  is  u 
specific  an  is  usual  in  ordinary  correspondence  between  individuals  in 
relation  to  the  most  important  business. 

"  Forthwith,"  in  the  provision  of  the  statute,  as  to  the  time  of  maillDg, 
means  without  delay  ;  and  a  reasonable  time  must  be  allowed,  in  vietr 
of  the  circumstances  of  each  case  : — in  this  case  four  dayB.f 

A  judment  in  partition  is  not  defective  because  the  affidavits  on  wbicli 
service  of  summons  by  publication  was  ordered  did  not  allege  the  noo- 
residence  of  the  parties  who  were  thus  served,  and  stated  on  infer- 
lAation  and  belief  the  inability  to  find  them  within  the  State. 

It  is  enough  to  give  jurisdiction  that  the  fact  that  the  defendants  ooald 
not  with  due  diliprence  be  found  within  the  State,  appeared  to  the  satis- 
faction of  the  judge  to  whom  the  application  was  made. 

William  Van  Wyck  and  others  brought  this  action  in  tbe 
supreme  court  for  a  partition  of  lands. 
The  complaint  was  filed  in  the  clerk's  office  on  October  14, 

*  See  Rogers  v.  M cljean,  34  K.  T.  586. 

t  Compnre  Eeterbrook  v.  Esterbrook,  64  Barb.  421.  It  in  not  enough  to 
show  non-residence.  Peck  v.  Cook,  41  Barb.  553.  New  affidavits  after 
judgment  ar«>  held  not  admissible  to  supply  defects  in  the  original. 
Wortman  v.  Wortmau,  17  Abb.  Pr.  72. 
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1859.  The  copy  summons  filed  omitted  the  names  of  S.  A. 
Maverick  and  wife,  who  were  defendants.  The  order  of  publi- 
cation of  summons  was  made  on  October  18,  1859.  The 
deposit  in  the  post-office  of  the  summons  and  copy  complaint 
for  the  non-resident  defendants,  was  made  on  the  22nd  of 
the  same  month.  The  reason  of  this  delay  was,  that  printed 
copies  of  the  summons  and  complaint  were  not  obtained  by 
the  pl-iiintiff's  attorney  from  the  printer,  until  the  evening  of 
the  21st,  and  could  not  be  obtained  earlier,  and  were  mailed 
as  soon  as  practicable  thereafter,  on  the  22nd.  The  summons 
as  published  in  the  Evening  Post,  one  of  the  papers  designated 
in  the  order  of  publication,  omitted  the  words  "in  said  city  of 
New  York,"  after  the  words  **  number  13  Chambers  street,** 
designating  the  office  of  the  plaintiflfs  attorney.  It  stated, 
however,  that  the  complaint  was  filed  in  the  clerk's  office  of 
the  city  of  New  York,  and  was  dated  New  York,  October  14, 
185). 

The  petition  for  the  appointment  of  a  guardian  for  Samuel 
M.  Thompson,  a  non-resident  infant  over  fourteen  years  of  age, 
was  not  verified  by  the  infant  or  by  his  guardian,  but  was 
signed  by  the  infant,  and  the  signature  verified  by  the  affidavit 
of  the  plaintiff's  attorney,  who  stated  that  he  sent  it  to  the 
infant,  and  received  it  back  from  him  with  his  signature,  the 
verification  .not  being  made,  according  to  a  letter  from  the 
inrmt,  in  consequence  of  his  not  having  access  to  a  judge. 
Judgment  was  entered  and  perfected  May  21, 1860.  The 
pron^iges  were  sold  by  the  referee  on  July  6,  1860,  and  the  lot 
number  174  South  street,  part  of  the  premises,  was  sold  to 
Thomas  Hitchcock,  the  petitioner,  for  ten  thousand  and  twenty- 
five  dollars,  who  signed  the  usual  terms  of  sale,  and  paid  ten 
per  cent,  upon  his  bid.  The  deed  was  to  be  delivered  on 
August  6, 1860. 

Under  the  advice  of  counsel,  that  the  referee's  deed  would 
not  convey  a  good  title,  the  purchaser  declined  to  take  the 
deed,  and  the  court  allowed  him  to  be  discharged  from  his  pur- 
chase, unless  plaintiff  among  other  things,  should  amend  the 
summons  on  file,  by  inserting  therein  the  names  of  Samuel  A. 
Muverick,  and  Mary  A.  his  wife,  as  defendants ;  and  file  the 

petition  of  the  infant  defendant,  Samuel  M.  Thompson,  in  due 

IV.— 32 
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form,  and  sworn  to  by  him,  for  the  appointment  of  Mortim^ 
Porter,  as  his  guardian  cul  lUunij  in  this  action. 

The  petitioner  appealed  from  this  order ;  and  the  plaintif 
appealed  from  so  much  of  it  as  required  him  to  file  a  rerified 
petition  of  Samuel  M.  Thompson,  for  the  appointment  of  a 
guardian. 

Tlie  supreme  court,  at  general  term  afiSrmed  the  order  on 
substantially  the  same  grounds  as  those  stated  in  the  follow- 
ing opinion  in  this  court;  and  the  purchaser  appealed. 
Beported  in  11  Abb.  Pr.  473 ;  S.  C.  20  Horn.  Pr.  222. 

By  the  Cofrt. — Lott,  J. — For  the  purposes  of  this  appeal 
it  must  be  assumed  that  the  amendments,  directed  to  be  made 
by  the  court  at  special  term,  haye  been  made,  and  the  question 
is  now  presented,  whether  the  court  had  power  to  make  them. 
Of  this  there  can  be  no  doubt;  section  173  of  the  code, express!/ 
provides  that,  the  court  may,  before  or  after  judgment,  am3nd 
any  pleadings,  process  or  proceeding,  by  adding  or  striking  oat 
the  name  of  any  party,  or  by  correctinsf  a  mistake  in  the  namo 
of  a  party,  or  a  mistake  in  any  other  respect.  The  defecta 
referred  to,  fall  within  that  provision  ,  and  it  was  the  object  of 
the  amendment  merely  to  correct  the  omisfdon  of  names  in 
the  summons,  and  to  add  a  verification  by  the  infant  himself 
of  his  petition  for  che  appointment  of  a  guardiaH  ad  litem,  for 
that  suit,  instead  of  that  made  by  the  plaintiff's  attorney. 

But  if  such  power  did  not  exist,  these  defects  were  not  snch 
as  to  invalidate  the  judgment  There  is  nothing  in  the  code 
requiring  the  summons  to  be  filed  with  the  complaint,  and  it 
must  be  assumed  in  the  absence  of  proof  to  the  confrary,  taat, 
the  summons  served  on  the  parties,  whether  personally  or  by 
publication,  contained  the  names  of  all  the  parties,  and  that 
such  summons  or  a  copy  thereof,  was  filed  with  the  judgment 
It  was  not  necessary  to  file  it  before,  §  '^81. 

Nor  am  I  aware  of  any  law  or  rule  of  praccicc  that  makes  it 
absolutely  necessary  that  a  petition  for  the  appointment  of  a 
guardian  ad  litem,  for  an  infant  over  fourteen  years,  should  be 
verified  by  the  infant  himself  or  a/  all  It  is  safi^cicnt  that  it 
is  his  act,  and  in  this  case,  the  afiSdavit  of  the  plaintiff's 
attorney  satisfactorily  established  that  fact. 
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No  other  proof  appears  to  have  been  required,  under  the  old 
chancery  practice.  See  2  Barb.  CIi.  387;  2  Hoffm.  Ch. 
appendix  No.  66,  and  note  thereto. 

It  is  not  claimed  that  the  petition  was  not  in  fact  signed  by 
the  infant,  the  objection  only  reached  the  degree  of  evidence 
required  to  satisfy  the  court  that  it  was  so  signed ;  and,  in  my 
opinion,  the  sufficiency  of  the  proof  by  which  the  court  were 
satisfied  of  the  authenticity  of  the  signature,  can  not  be 
questioned.  The  objection  taken  to  the  appointment  of  the 
guardian  ad  litem  was,  therefore,  not  well  founded. 

The  other  objections  to  the  proceedings,  are  not  covered  by 
the  amendments  directed  by  the  orders,  and  will  be  separately 
considered. 

1.  It  is  insisted  ,that  the  omission  of  the  words,  "  in  the 
en  id  city  of  New  York,"  after  *' Number  13  Chambers  Street," 
in  the  summons  published  in  the  Evening  Posty  is  fatal.  This 
position  is  untenable.  Assuming  that  there  can  strictly  be  but 
one  summons  in  an  action,  and  that  a  copy  of  it  must  be  pub- 
lished, yet  the  requirement  is  satisfied  by  the  publication  of  a 
copy  substantially  correct,  in  all  its  material  particulars.  A 
literal  and  exact  copy  in  every  respect  is  not  requisite.  The 
omission  of  unnecessary  words  can  not  vitiate  the  proceedings. 
In  the  case  before  us,  the  summons  as  published,  required  the 
service  of  a  copy  of  the  answer  on  the  plaintiff's  attorney,  at 
his  office.  Number  13  Chambers  Street,  without  specially  stat- 
ing, that  such  office  and  street  are  in  the  city  of  New  York, 
and  the  date  was  a  part  thereof.  There  can  be  no  doubt,  that 
the  street  referred  to,  would  be  understood  to  be  in  that  city. 
It  could  have  referred  to  no  other,  in  the  connection  in  which 
it  was  used.  The  code  provides,  that  a  summons  shall  require 
the  defendant  to  **  serve  a  copy  of  his  answer  on  the  person 
whose  name  is  subscribed  to  the  summons,  at  a  place  within 
this  State,  to  be  therein  specified,  in  which  there  is  a  post-office." 
The  date  of  the  summons  is  at  New  York,  and  the  fact  stated 
therein,  that  the  complaint  has  been  filed  in  the  office  of  the 
clerk  of  the  county,  in  the  city  of  New  York,  fairly  shows  that 
the  oflBce  and  street  referred  to  are  in  that  city,  and  in  my 
opinion  the  place  for  the  service  of  the  answer  was  sufficiently 
specified  within  the  meaning  and  requirements  of  the  code. 
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The  omitted  words  were  not  necessary  for  the  purpose  of  desig- 
nating that  the  place  where  service  was  to  be  made,  was  iu 
that  city.  No  person  oonld  be  misled  by  the  omission,  or  have 
any  doabt  as  to  the  place  intended.  The  designation  iB  as 
specific  as  is  usual  in  ordinary  correspondence  between  indi- 
viduals in  relation  to  the  most  important  business,  and  no 
greater  particularity  is  called  for  in  a  summons. 

2.  Another  objection  is  raised  on  the  ground  that  the  gam- 
mons and  complaint  were  not  deposited  in  the  post-ofiBce  liU 
the  fourth  day  after  the  entry  of  the  order,  which  directed  the 
same  to  be  deposited  forthwith.    Xo  definition  of  that  term 
is  given  in  the  code.     Although,  when  used  in  a  rule  of  court) 
it  has  been  held  to  mean  within  twenty-four  hours  after  the 
time  when  the  act  required  is  directed  to  be  done,  no  snch 
construction  has  been  given   to  the   term  when  used  in  a 
statute.     Webster,  among  other  definitions,  defines  iD  to  mean 
**  without  delay."    That  is  a  reasonable  meaning,  and  So  under- 
stood it  must  be  left  to  the  decision  of  the  court  that  is  to  pass 
on  the  questiou,to  determine  under  the  circumstances  of  each  case, 
whether   the  requirement  in  that  respect  has  been  complied 
with ;  and  we  agree  with  the  court  below  that  there  was  such  com- 
pliance in  the  present  case.     There  were  more  than  twenty 
defendants  on  whom  the  service  was  to  bo  made,  and  the 
time  that  elapsed  between  the  making  of  the  order  and  the 
deposit,  was  not  unreasonable,  nor  sufficient  to  charge  tlie  plain- 
tiff's attorney  with  delay.     At  all  events,  there  was  not  such 
delay  as  to  deprive  the  court  of  jurisdiction  over  the  party  on 
that  account  alone. 

3.  The  only  other  objection  remaining  to  be  noticed  is, 
that  ^'  the  affidavit  on  which  the  order  for  publication  wts 
made,  and  the  order  made  thereon,  are  defective  and  irregular,  in 
that  the  non-residence  m  this  State,  and  the  actnal  place  of 
residence  of  the  defendants,  Thomas  J.  Turpin  and  DrusiUa 
E.  L.  Dillard,  are  not  sufficiently  proved  or  stated.** 

It  is  conceded  thbt  those  defendants  are  pix>per  parties  to 
this  action,  and  it  is  not  claimed  or  pretended  that  they  or 
either  of  them  were  not  in  fact  non-residents,  nor  that  they 
could  have  been  found  within  this  State,  nor  is  it  denied  that 
it  was  competent  for  the  court  to  direct  service  of  the  sum- 
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mens  on  them  by  the  publication  thereof,  if  the  proper  proof 
of  those  facts  had  been  made,  but  the  objection  relates  to  the 
snfBciency  of  the  proof  given. 

The  question  to  be  determined,  therefore,  is,  whether  there 
is  such  a  defect  in  the  affidavit  on  which,  the  order  was  made, 
as  to  make  the  judgment  founded  thereon  inoperative  and 
Toid  as  to  those  defendants,  for  want  of  jurisdiction  over  them. 
The  code  provides  that  *'  when  the  person  on  whom  the  ser- 
vice of  the  summons  is  to  be  made,  can  not,  after  due  diligence, 
be  found  within  this  State,  and  that  fact  appears  by  affidavit 
to  the  satisfiaction  of  the  court,  or  the  judge  thereot,  or  of  the 
county  judge  of  the  county  where  the  trial  is  to  bo  had,''  and 
it  in  like  manner  appears  .  .  .  "that  he  is  a  proper 
party  to  an  action  relating  to  real  property  in  this  State,  such 
court  or  judge  may  grant  an  order  that  the  service  be  made  by 
the  publication  of  a  summons  in  either  of  the  following  cases  : " 
enumerating  among  others,  "  when  he  is  not  a  resident  of  this 
State,  but  has  property  therein,  and  the  court  has  jurisdiction 
of  the  subject  of  the  action,*'  and  also,  "  where  the  subject  of 
the  action  is  real  or  personal  property  in  this  State,  and  the 
defendant  has  or  claims  a  lien  or  interest,  actual  or  contingent 
therein,  or  the  relief  demanded  consists  wholly  or  in  part  in 
excluding  the  defendant  from  any  interest  or  lien  therein." 

It  will  be  seen  that  the  above  provisions  do  not  require  it  to 
be  shown  that  the  defendants  were  non-residents.  The  action  is 
brought  for  the  partition  of  real  estate  in  this  State,  in^  which 
they  had  an  actual  interest,  and  to  which  they  were  proper 
parties.  It  was  only  necessary,  therefore,  that  it  should  "  ap- 
pear by  affidavit  to  the  satisfaction  of  the  court  or  judge,  they 
could  not  after  due  diligence  be  found  within  this  State." 

The  affidavit  on  which  the  order  in  question  was  founded, 
was  made  by  one  of  the  plaintiffs.  He  states,  *'  that  the  defend- 
ant, Thomas  I.  Turpin,  resides  at  or  near  Grenville  Court  House 
aforesaid,  as  deponent  is  informed  and  believes,"  and,  "thatas 
deponent  is  informed  and  believes  said  defendant,  Dmsilla  L. 
E.  Dillard,  resides  in  Union  district,  in  said  Sfate  of  South 
Carolina,  at  or  near  Union  Court  House,"  and  "further  says, 
that  after  due  and  diligent  search,  and  inquiry  by  this  depo- 
nent, the  said  defendants,  named  in  the  body  of  the  affidavit. 
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can  not  be  found  in  the  State  of  New  York,  as  he  is  informed, 
and  verily  believes."  The  said  defendants,  Thomas  1.  Turpin, 
and  Drosilla  L.  E.  Dillard,  are  inclnded  among  those  so 
named. 

These  allegations  tend  to  show  the  fact  required  to  be  shown. 
It  is  true,  that  they  are  only  stated  on  information  and  helief, 
but  the  statement  that  the  defendants  can  not  be  found  within 
this  State,  is  so  made,  after  due  and  diligent  inquiry,  made  b; 
liim. 

When  the  place  of  a  person's  residence  is  unknown,  inquiries 
in  relation  to  it  must  necessarily  be  made  of  others,  and  the 
only  evidence  that  can  be  produced  to  the  court,  must,  from 
the  nature  of  the  case,  be  based  on  information,  derived  on  such 
inquiry,  and  the  weight  and  effect  to  be  given  to  such  iufonna- 
tion,  must  depend  on  the  knowledge  and  credibility  of  the 
party  from  whom  it  is  derived.  It  is,  therefore,  no  objection 
to  the  aflSdavit  in  question,  that  the  facts  therein  are  stated  on 
information  and  belief  merely. 

It  shows  substantially  that  the  information  of  the  deponent 
as  to  those  facts,  was  obtained  on  inquiry,  and  that  his  belief 
was  founded  on  such  inquiryj  and  a  diligent  search.  It  would 
uuquestionably  have  afforded  more  satisfactory  proof  of  thoae 
facts,  if  it  had  been  shown  what  measures  had  been  taken, 
and  what  acts  of  diligence  had  been  used,  and,  particularly, 
what  inquiries  had  been  made,  and  of  whom,  and  the  means  of 
knowledge,  possessed  by  such  persons,  in  relation  to  the  resi- 
dence of  those  defendants,  and  of  the  practicability  of  a  per- 
sonal service  on  them  in  this  State ;  so  that  the  coort  or 
judge  might  bo  better  able  to  determine  whether  in  fact  due 
diligence  had  been  used,  and  it  may  be  conceded  that  no  order 
ought  to  be  made  without  proof  of  that  character  ;  but  it  can 
not  be  said  such  specification  is  absolutely  necessary,  nor  can 
we  say  that  the  affidavit  in  question  is  of  no  legal  effect. 

It  afforded  some  evidence  to  show  that  the  defendants  conld 
not  be  found  within  this  State,  and  as  in  the  language  of  the 
code,"  that  fact  appeared  by  affidavit,  to  the  satisfaction  of  the 
court,"  it  was  sufficient  to  confer  jurisdiction  to  make  the 
order,  and  we  are  not  authorized  on  this  appeal,  to  question 
the  sufficiencv  of  that  affidavit. 
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It  follows,  from  these  Tiews,  ihat  the  orderof  pnblication  was 
properly  granted,  and  that  the  court  acquired  jurisdiction  over 
the  defendants'  affected  thereby,  and  that  the  judgment,  under 
which  the  sale  was  made,  was  valid  and  obligatory  on  them. 

The  purchaser  was,  therefore,  properly  directed  to  complete 
his  purchase,  and  the  order  of  the  supreme  court  must  be 
affirmed* 

Order  affirmed  with  costa. 


VOORHEES  V.  HOWARD. 

December,  1868. 

To  Bostain  a  creditor's  suit  against  one  of  several  joint  debtors,  the  legal 
remedy  must  first  be  exhausted  against  all  of  them,  including  the 
estate  of  anj  one  that  is  alleged  to  be  deceased.* 

Benjamin  F.  Voorhees  brought  this  action  in  the  supreme 
court  against  John  T.  Howard  and  John  C.  Fremont;  the 
complaint  being  an  ordinary  creditor's  bill  to  reach  property 
alleged  to  be  in  the  hands  of  Fremont,  for  the  purpose  of  ap- 
plying it  to  satisfy  two  judgments  held  by  plaintiff  against  the 
defendant  John  T.  Howard,  and  his  brother  Joseph  Howard, 
recovered  on  their  joint  contracts.  The  complaint  alleged 
that  Joseph  Howard  died  before  this  action  was  commenced, 
but  at  what  time,  was  not  alleged  nor  proved ;  there  was  no 
allegation  or  proof  as  to  Joseph's  residence  or  property,  at  the 
time  when  the  executicns  issued ;  and  for  aught  that  appeared^ 
he  might  have  been  then  living,  and  have  had  suflBcient  per- 
sonal projxjrty  to  satisfy  executions,  or  real  property  on  which 
the  judgments  were  liens.  The  only  allegations  in  the  com- 
plaint as  to  execution,  were  that  executions  were  issued  to  the 
sheriff  of  the  county  of  New  York,  the  residence  and  place  of 
business  of  John  T.,  and  were  returned  unsatisfied. 

The  supreme  court  affirmed  a  judgment  dismissing  the 


*  Compare  Kiper  v.  Poppenhusen,  43  i^T.  F.  68;  Stahl  v.  Stahl,  2  Lara, 
60 ;  and  see  51  N.  7.  519  ;  50  Id,  80. 
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complaint,  on  the  ground  that  the  plaintiff  had  not  shown 
that  he  had  ezhaastcd  his  remedy  at  law.    Plaintiff  appealed. 

/.  T.  Williams,  for  plaintiff,  appellant 

S.  P.  Nash  and  F.  H,  Oweuy  for  defendants,  respondents. 

By  the  Coubt. — ^BACOisr,  J.  [After  stating  facts.]— The 
remedy  sought  by  a  creditor's  bill,  was  one  well  known  to  the 
courts  of  equity  before  it  had  been  recognized,  and  to  some 
extent  regulated  by  the  revised  statutes.  It  was  always  ncce3- 
sary  under  both  systems,  that  the  bill  should  show  affirmatively 
that  an  honest  attempt  had  been  made  to  collect  the  debt  by 
the  lEsuing  and  return  of  an  execution  against  the  judgment 
debtor,  and  where  there  were  several  defendants  jointly  liable 
thereon,  that  such  effort  had  been  made,  and  such  remedy  ex- 
hausted against  all  the  judgment  debtors,  before  jurisdiction 
would  be  entertained  in  chancery.  The  authorities  are  M 
and  uniform  to  this  effect  It  is  sufficient  to  cite  Child  f. 
Brace,  4  Paige,  309 ;  Eeed  v.  Wheaton,  7  Id.  663. 

This  requirement  has  not  been  in  any  respect  changed  or 
modified  by  the  practice  as  it  now  exists  under  the  code.  It 
is  still  just  as  necessary  as  it  ever  was  to  exhaust  the  legal 
remedy  before  equitable  relief  can  be  sought  Such  relief  is 
based  on  the  same  principles,  notwithstanding  it  may  be 
sought  and  obtained  under  a  system  in  which  the  two  juris- 
dictions are  combined  in  the  same  tribunal  That  tribunal 
extends  equitable  relief  upon  equitable  principles,  and  the 
party  who  invokes  its  aid  in  this  form  must  comply  with  the 
rules  it  has  established. 

Since  the  enactment  of  the  code  the  decisions  have  been 
to  the  same  effect,  and  have  maintained  the  same  principles  as 
had  before  been  established.  This  was  so  held  in  Crippen  r. 
Hudson,  13  JV.  T,  161,  where  the  court  say,  that  the  union  of 
legal  and  equitable  jurisdictions  in  the  same  court  does  not 
furnish  any  good  reason  for  a  departure  from  the  well  estab- 
lished rule  in  equity.  In  Dunlevy  v.  Tallmadge,  32  A".  F. 
457,  459,  reversing  Fassett  v.  Talimadge,  18  Ahb.  Pr.  48» 
Wright,  J.,  says  :  "  A  court  of  equity  does  not  intervene  to 
enforce  the  payments  of  debts  (whether  individaal  or  par^ner- 
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ship  debts),  and  it  is  only  after  the  creditor  has  taken  and  ex- 
hausted all  the  means  in  his  power  at  law,  that  he  will  be  en- 
titled to  its  aid  to  discoyer  and  apply  the  debtor's  property  to 
satisfy  his  claims.  An  execution  must  have  been  issued  on  the 
judgment  and  been  returned  unsatisfied.  This  is  essential  to 
the  jurisdiction  of  the  court,  though  there  be  nothing  that 
could  be  reached  by  execution  at  law.'* 

The  plaintiff  here  has  neither  averred  nor  proved  that  his 
remedy  at  law  had  been  exhausted  upon  these  judgments. 
Although  the  averment,  that  Joseph  Howard  died  at  some 
time  before  the  present  suit  was  commenced,  was  a  sufficient 
reason  for  not  making  him  a  defendant  in  the  action,  it  did 
not  reUeve  the  plaintiff  from  the  obligation  of  averring  and 
proving  that,  as  against  all  the  defendants,  the  remedy  at  law 
had  been  exhausted.  As  to  Mills,  a  third  defendant  in  one 
of  the  judgments,  there  is  an  averment  of  his  utter  insolvency 
SB  an  excuse  for  his  omission  as  a  defendant,  and  also  for  not 
seeking  any  remedy  against  him  by  the  issuing  and  return  of 
an  execution ;  but  there  is  no  such  averment  in  relation  to 
Joseph  Howard. 

The  judgment  was,  therefore,  rights  and  must  be  affirmed. 

All  the  judges  concurred, 
ndgment  affirmed,  with  costs. 


VROOMAN  V.  GEIFPITHa 

December,  1863. 

Where  a  married  woman  was  tlie  owner  of  a  farm,  and  was  proved  to 

have  been  possessed  of  some  personal  property  beside,  and  her  has- 

band  was  shown  to  have  been  very  destitute  of  funds, — Held,  that  there 

-w&ti  8utficient  proof  to  warrant  the  inference  that  the  tools  and  stuck  on 

the  farm  were  purchased  with  her  separate  property,  even  though  the 

farm  was  carried  on  by  her  husband.* 

A  wife  does  not,  by  employing  her  husband  to  carry  on  a  farm,  which  is 

her  separate  property,  render  its  proceeds,  or  chattels  purchased  by  her 

to  be  ased  in  connection  with  it,  liable  for  his  debts. 

♦  See  Kelly  «.  Cam?. bell,  Kluender  v.  Lynch,  and  Van  Etten  v.  Currier, 
in  thl0   series  ;  and  Owen  «.  Cawley,  36  N,  T.  600,  and  cases  cited. 
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Lncretia  Vrooman,.  by  Sherman  Duncan^  her  next  friend, 
sued  John  Griffiths  in  the  supreme  court,  to  recoyer  the  yalue 
of  personal  property  unlawfully  converted. 

On  the  trial  it  appeared  that  the  property  had  been  seized 
by  the  defendant,  then  sheriff  of  Ulster  county,  under  an  exe- 
cution against  Christian  B.  Vrooman,  plaintiflTs  husband.  At 
the  time  of  the  seizure,  the  plaintiff  was  owner  of  a  farm  on 
which  she  was  living  with  her  husband,  who  worked  the  farm ; 
and  the  property  seized  consisted  of  stock  and  agricnltnral 
implements  employed  thereon. 

The  evidence  (which  is  stated  in  the  opinion)  was  principally 
on  the  point  whether  the  property  levied  on  (among  which 
were  a  pleasure  wagon,  lumber  wagon,  sleigh,  a  cow  and  a 
steer),  was  purchased  with  the  separate  property  of  the  wife, 
or  with  the  proceeds  of  the  labor  of  the  husband  and  his 
family.  At  the  close  of  the  plaintiff's  case,  the  defendant 
moved  for  a  nonsuit,  which  was  refused. 

The  referee  decided  that  property  bought  by  the  husband, 
with  the  proceeds  of  the  labor  of  himself,  wife  and  family,  was 
his,  and  that  the  presumption  was  in  favor  of  the  husband 
owning  the  personal  property  on  the  farm  worked  by  him, 
when  he  had  the  management  and  control  of  it ;  that  as  to 
some  of  the  property  in  question,  this  presumption  had  been 
overcome ;  for  the  value  of  which  he  gave  judgment  for  one 
hundred  and  fifty-five  dollars  thirty  cents.  From  the  judg- 
ment entered  on  the  referee's  report,  the  defendant  appealed. 

Tlie  supreme  court  at  general  term,  ordered  a  new  trial,  unless 
the  defendant  consented  to  reduce  the  damages  to  one  hundred 
and  two  dollars  eighty-one  cents ;  the  amount  deducted  being 
the  value  of  those  articles  Vhich  were  purchased  with  the  pro- 
duce of  the  farm,  to  which  the  court  held  the  plaintiff's  hus- 
band was  entitled,  since  it  was  a  piy)duct  of  which  the  labor  of 
himself  and  family  formed  a  part. 

From  this  decision  the  defendant  appealed  to  this  court 

John  K.  Porier  and  Samuel  Hand,  submitted  the  case  for 
defendant,  appellant. 

A.  J.  ParJcery  for  plaintiff,  respondent.  • 
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Bi  THE  CouBT. — Baloom,  J. — The  question  presented  by  a 
motion  for  a  nonsuit^  is,  whether  the  evidenee  jasti6ed  the 
referee  in  holding  that  any  portion  of  the  property  which  the 
defendant  had  taken  and  sold,  belonged  to  the  plaintiff.  If  it 
did  he  properly  denied  the  motion ;  but  if  it  did  not,  he  should 
have  granted  it 

The  plaintiff  did  not  prove  where  she  obtained  the  identical 
money  she  paid  to  David  Vrooman  for  the  pleasure  wagon,  or 
to  Thomas  Davis  for  the  cow  which  she  purchased  of  him,  or 
to  Isaac  B.  Davis  for  the  steer  she  had  of  him.  But  she  proved 
that  a  brother  of  her  husband  had  previously  given  her  seven 
hundred  dollars ;  and  she  had  paid  only  one  hundred  dollars 
toward  the  farm  which  she  had  bought  in  the  town  of  Olive, 
and  she  was  entitled  to  the  rents,  issues  and  profits  of  such 
farm  *'  in  the  same  manner,  and  with  like  effect "  as  if  she  had 
been  unmarried;  and  those  rents,  issues  and  profits  were  not 
liable  for  the  debts  of  her  husband.  L.  1849,  p.  528,  c.  376. 
She  also  showed  her  husband  was  poor ;  and  David  Vrooman 
testified  that  ho  did  not  think  her  husband  had  two  dollars  in 
the  world  when  he  sold  the  pleasure  wagon  to  her.  These  facts 
clearly  authorized  the  inference  that  the  plaintiff  paid  her  o\vn 
money  for  the  pleasure  wagon,  cow  and  steer  ;  and  they  justi- 
fied the  referee  in  holding  that  those  articles  were  the  property 
of  the  plaintiff  at  the  time  the  defendant  took  them  and  sold 
them.  The  fact  that  her  husband  used  them  in  carrying  on 
her  farm,  for  the  benefit  of  himself  and  children,  as  well  as 
herself,  did  not  render  them  liable  for  his  debts,,  or  deprive 
her  of  the  right  to  sue  for  the  same,  when  taken  from  the  pos- 
session of  her  husband,  and  converted  without  her  consent 
Sherman  v.  Elder,  24  iV.  V,  381. 

These  views  not  onlv  lead  to  the  conclusion  that  the  referee 
properly  refused  to  nonsuit  the  plaintiff,  but  also  show  that 
that  the  plaintiff  was  entitled  to  recover  the  value  of  the  pleas- 
ure wagon,  cow  and  steer. 

We  need  not  determine  whether  the  plaintiff  was  entitled  to 
recover  the  value  of  the  lumber  wagon  and  sleigh  purchased  of 
Patrick  Keman,  and  "paid  for  by  produce  raised  on  the 
farm  ; ''  for  she  has  not  appealed  from  the  determination  of  the 
sopftme  court  rejecting  her  claim  for  those  articles. 
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I  am  nnable  to  see  that  it  was  material  for  the  plaintiff  to 
prove  "  what  the  fair  rent''  of  the  farm  was  per  year.  Bukl 
am  of  the  opinion  that  the  evidence  that  the  farm  ^'  oo^ht  to 
rent  for  one  hundred  and  forty  dollars  or  one  hundred  and 
fifty  dollars  per  year/'  did  not  prejudice  the  defendant  at 
all  on  the  trial.  It  was  neither  beneficial  to  the  plaintif 
nor  prejudicial  to  the  defendant.  If,  therefore,  the  referee 
erred  in  receiving  such  evidence,  the  error  should  be  vhollj 
disregarded. 

It  rested  in  the  discretion  of  the  referee,  whether  he  wonld 
permit  the  plaintiff's  counsel  to  put  the  leading  question  to 
Isaac  B.  Davis,  as  to  who  paid  for  one  of  the  steers  in  di^pute, 
and  there  was  no  abuse  of  such  discretion. 

The  finding  of  the  referee,  that  the  plaintiff  **  purchased  and 
paid  for"  the  articles  of  property,  for  which  she  has  recovered, 
was  tantamount  to  finding  that  she  paid  her  own  money  there- 
for and  owned  the  same,  for  such  is  the  legal  inference  from 
these  facts. 

The  facts  found  by  the  referee,  justified  all  his  conclnsion* 
of  law,  so  far  as  they  were  sustainM  by  the  supreme  coarL 

A  wife  risks  no  more  by  permitting  an  insolvent  hi:sbaDd  io 
occupy  her  real  estate  and  use  and  manage  her  personal  prop- 
erty, than  a  stranger  does  by  permitting  a  bankrupt  to  do  the 
like  with  his  property.  She  is  as  clearly  entitled  to  **  the  rents, 
issues  and  profits  "  of  her  real  estate,  and  the  benefits  of  the 
ownership  of  her  personal  property,  when  occupied  and  used  bj 
her  insolvent  husband,  as  when  occupied  and  used  byaiiy  orb^r 
insolvent  jjerson.  She  is  not  obliged  to  turn  her  husband  out 
of  her  house,  or  off  her  land,  or  prevent  him  using  her  personal 
property  to  save  the  same,  and  all  benefits  accruing  therefrom, 
from  his  creditors.  Tbese  conclusions  are  so  obviously  just, 
they  need  only  to  be  stated  to  be  admitted  to  be  correct.  They 
are  not  only  just,  but  equitable,  and  also  legal. 

For  these  reasons,  I  am  of  the  opinion  that  the  judgment  of 
the  supreme  court  should  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damageSi 


COURT   OP  APPEALS.  509 


Wagner  «.  People. 


WAGNER  V.  THE  PEOPLE. 

September,  1866. 
[Afllrming  64  Bart,  887  ] 

Where  an  indictment  in  a  court  of  local  jurindiction  alleges  that  the 
offense  was  committed  in  a  citj  within  its  jurisdiction,  the  omipsion  to 
give  distinct  proof  that  the  place  of  committing  offense  was  within 
the  citj  is  not  ground  for  reversing  a  conviction  if  the  objection  was 
not  taken  at  the  trial. 

So  of  the  objection  that  the  year  in  which  the  offense  was  committed  was 
not  expressly  designated  bj  the  witnesses. 

While  an  indictment  remains  in  the  same  court  in  which  it  was  found, 
a  caption  is  not  necessary.* 

Where  the  evidence  in  a  criminal  case  raises  the  question  of  insanity, 
the  jury  must  be  satisfied,  beyond  a  reasonable  doubt,  that  the  prisoner 
was  sane  when  he  committed  the  act,  but  the  test  of  sanity  for  this 
purpose  Is  the  knowledge  of  the  difference  between  right  and  wrong. f 

George  Wagner  was  convicted  and  sentenced  to  death  in  fhe 
Ifew  York  general  sessions,  for  the  mnrder  of  his  wife,  M.iry 
Wagner.  The  offense  was  alleged  to  have  been  committed  in 
the  city  of  New  York,  July  21,  1865.  On  a  writ  of  error  the 
conviction  was  aflSrmed  at  the  general  term  of  the  supreme 
court    He  brought  error  to  this  court. 

By  the  Coubt. — Hunt,  J.  [After  briefly  stating  the  facts 

as   above.] — The  lirsfc    ground  of    complaint   is  this  :    that 

\thegenCTal  sessions  of  the  city  of  New  York  has  jurisdiction 

^only  in  the  case  of  an  offense  committed  within  the  territorial 

limits  of  that  city,  and  that  it  was  not  proved  that  the  offense 

was  committed  within  the  city  limits,  the  witnesses  simply 

speaking  of  the  occurrence  as  having  taken  place  iu  Br)o:ne- 

sfcreet   The  answer  to  this  objection  is,  that  it  was  assumed 

throughout  the  trial  by  the  prosecution  and  by  the  prisoner's 

counsel,  that  Broome-street  was  m  the  city  of  Now  York,  and 

that  the   offense  was  committed  within   the  city  limits.     No 

question   was  suggested   on   this  point     The  prisoner   was 

♦  See  Conkey  v.  People,  vol.  1  of  this  series,  p.  418. 

f  Compare    People  c.  Montgomery,  13  Ahh.  Pr.  N,  8.  209,  and  cases 

citBdr 
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charged  in  the  indictment  with  having  committed  the  offenw 
within  the  city  and  county  of  New  York,  and  within  the  first 
ward  thereof.  The  trial  took  place  in  a  conrt  having  juris- 
diction only  of  offenses  thns  committed;  the  locahty  was 
proved  to  have  been  upon  a  portioi^  of  Broome  street ;  Thomp- 
son-street is  described  as  adjoining  it,  and  other  streets  in  the 
city  of  New  York  are  incidentially  mentioned  by  the  witnesses 
who  describe  the  transaction.  Without  inquiring  whether  this 
court  can  take  judicial  notice  that  Broome-street  is  in  the  dty 
of  New  York,  it  is  sufncient  to  say  that  the  prisoner's  counsel, 
throughout  the  entire  trial,  assumed  such  to  be  the  fact)  cross- 
examined  the  witnesses  for  the  prosecution^  and  called  wit* 
nesses  on  his  own  behalf,  addressed  the  jury  and  interposed 
objections  to  the  judge's  charge,  on  that  theory,  and  that  it  is 
now  too  late  for  him  to  make  the  objection. 

2.  Of  a  similar  character  is  the  objection,  that  no  year  is 
stated  by  the  witnesses  as  that  in  which  the  offense  was  com- 
mitted, but  the  testimony  is  that  it  took  place  on  July 
22.  The  indictment  charged  the  offense  as  having  been  com- 
mitted on  July  22, 1865,  and  the  trial  took  place  on  Octoher 
19,  following.  Here  again  it  was  assumed  throughout,  as 
would  probably  be  the  legal  inference,  that  it  was  upon  the 
July  next  preceding,  to  wit,  that  of  1865,  and  the  entire  trial 
was  conducted  upon  that  assumption.  It  did,  howerei, 
appoar  from  the  testimony  of  Augustus  Pettier,  a  witne^  cJled 
by  the  prisoner,  that  the  prisoner  left  his  employment  and  set 
up  business  for  himself  in  February,  1805,  and  it  app?ared 
from  other  witnesses  that  he  had  been  in  business  for  himself 
but  a  lew  months  before  the  commission  of  the  offense  charged 

3.  It  is  objected  that  the  indictment  is  bad,  because  the 
caption  does  not  allege  that  the  grand  jurors  '*  were  then  and 
there  sworn  and  charged.'*  While  an  indictment  remains  in 
the  same  court  in  which  it  is  found,  a  caption  is  not  necossaiy. 
People  V.  Jewett,  3  Wend.  314  The  caption  forms  no  part  of 
the  indictment. 

4.  The  court  was  asked  to  charge  that,  "where  the  evidence 
establishes  an  hypothesis  consistent  with  the  prisoner's  insane 
state  Qf  mind,  it  is  the  duty  of  the  jury  to  adopt  that  hyi^thcsis 
in  accounting  for  the  killing."    To  which  the  court  respond?d: 
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"Of  course  that  is  so,  if  you  have  any  doubts  as  to  the  degree 
of  the  offense  committed." 

What  was  meant,  precisely,  by  this  request  it  is  difiScult  to 
comprehend.  The  case  is  probably  imperfect,  as  the  answer  is 
not  entirely  responsive  to  the  proposition.  It  was  probably 
intended  to  request  a  charge  that,  where  the  evidence  estab- 
lished " a  state  of  facts" consistent  with  the  prisoner's  insane 
condition  of  mind,  it  was  the  duty  of  the  jury  to  give  the 
prisoner  the  benefit  of  that  evidence,  or  give  due  weight  to 
those  facts,  in  accounting  for  the  killing.  If  so,  the  request 
in  the  abstract,  was  correct,  and  the  proposition  implied  Wiis 
reasonable.  It  was  quite  unimportant,  however,  in  the  present 
case  for  two  reasons.  First,  the  court  had  already,  with  great 
clearness  and  accuracy,  laid  down  the  law  upon  the  subject  of 
insanity.  Among  other  statements,  the  judge  had  used  this 
language  to  the  jury :  "  Every  man  is  presumed  to  be  sane,  and 
to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his 
acts.  When  the  question  of  insanity  is  presented  upon  the 
evidence,  the  prisoner  is  entitled  to  the  benefit  cf  any  doubt 
which  may  arise  upon  the  question  ;  that  is,  the  jur^  must  be 
satisfied,  beyond  all  reasonable  doubt,  that  he  was  sai^e  when 
he  committed  the  act;  but  if  the  jury  are  satis6ed,  beyond  the 
reasonable  doubt  that  the  prisoner  knew  that  the  natuiv  and 
quality  of  the  act  he  was  doing  was  wrong,  the  law  holds  him 
responsible.  I  have  been  requested  to  charge  you  that,  if  the 
prisoner  committed  the  act  in  a  moment  of  frenzy  he  can  not 
be  convicted  of  murder  in  the  first  degree.  I  not  only  charge 
that  proposition,  but  if  his  his  mind  was  in  that  condition  he 
can  not  be  convicted  of  any  offense.  The  true  tes':  of  responsi- 
bility for  acts  committed  is  commonly  known  as  the  test  of 
right  and  wrong.  If  the  jury  are  satisfied  that  the  prisoner 
knew  the  difference  between  right  and  wrong,  in  regard  to  the 
particular  act  in  question,  then  the  law  holds  him  res]>onsible 
for  his  acL  If  they  are  not  so  satisfied,  of  coursi*  it  would  be 
their  duty  to  acquit  him  absolutely."  This,  I  think,  gave  tba 
prisoner  the  full  benefit  of  the  law,  as  embraced  in  his  special 
request,  as  intended  to  have  been  made. 

Bat  again.  The  charge  oi  the  judg3  on  this  point,  and  his 
answer  to  the  special  request,  in  detail  and  in  its  entire  scope, 
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were  gratuitous,  and  bejoud  the  rights  of  the  prisoner.    The 
testimony  in  the  case  does  not  furnish  a  single  fact,  idea  or 
suggestion,  on  which  a  claim  of  insanity  can  be  based.   The 
evidence  discloses  that  on  July  22,  the  prisoner  had  been  en- 
gaged at  his  work,  and  in  the  after  part  of  the  day  went  into 
the  room  in  his  house  where  his  wife  was  staying.    After  the 
lapse  of  a  short  period  of  time,  shrieks  and  screams  vere 
heurd,  the  by-standers  rushed  in  and  found  the  prisoner  in  the 
act  of  taking  the  life  of  his  wife.     She  was  upon  the  floor,  the 
prisoner  standing  or  kneeling  above  her,  inflicting  frequent 
blows  with  a  hatchet,  which  he  left  imbedded  in  her  brwn. 
He  fled  a  short  distance,  was  pursued,  arrested,  and,  when 
asked  why  he  had  committed  such  a  deed,  simply  answered 
that  he  had  a  cause  for  it.    This  is  the  whole  of  the  eridcnce 
on  this  point.     We  know  nothing  of  the  provocation  to  the 
deed,  real  or  imaginary.     We  are  ignorant  of  what  took  place 
at  the  last  fatal  interview.    We  only  know  the  result   The 
prisoner  was  not  greatly  excited.    He  gave  no  evidence  then, 
or  before,  or  since,   of  any  aberration  of  mind,  or  even  of 
eccentricity.    He  was  an  ordinary,  unmarked  man,  exhiMting 
the  usual  evidence  of  capacity  and  of  sanity,  with  no  evidonre 
of  delusion,  of  delirium,  or  of  ignorance  of  his  moral  or  social 
duties.    He  simply  murdered  his  wife,  cruelly,  brutally,  and  re- 
morselessly.    The  fact  that  he  had  been  previously  a  man  of 
good  character  formed  no  defense  to  the  act,  and  fumishod  no 
evidence  of  insanity.     The  case  called  for  no  charge  on  the 
subject  of  insanity,  and  no  exception  lies  for  the  want  of  it 
See  Willis  v.  People,  32  N.  Y.  715. 

The  judgment  of  the  court  below  should  be  aflBrmed,  and 
the  record  remitted  to  the  supreme  court  for  fturther  pro- 
ceedings. 

WALTON  V.  WALTON. 

Jane,  1864 

An  administrator  d«  bonis  nonesji  maintain  an  action  againat  the  penonil 
representative  of  an  executor  who  had  died  without  applying 
collected,  to  compel  an  accounting  and  delivery  of  such  assets.* 

•  Followed  in  Clapp  ».  Meserole,  vol.  1,  of  this  series,  p.  302. 
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The  complaiDt  in  sucli  an  action  need  not  allege  that  the  assets  ever  came 

into  the  hands  of  the  defendant. 
Such  action  is  properlj  brought  against  the  executor  of  the  executor,  in 

the  representative  capacity. 

Horatio  N.  Walton,  administrator  de  bonis  non,  sued  Sarah 
P.  Walton,  executrix,  &c.,  of  William  B.  Walton,  deceased,  in 
,the  supreme  court,  for  an  account  and  payment  of  assets, 

Jonathan  Walton,  deceased,  left  William  B.  Walton  bis 
executor,  who,  after  receiving  assets  of  the  estate,  died,  leaving 
the  defendant  his  executrix.  The  plaintiff  was  appointed  ad- 
ministrator, de  bonis  non,  of  the  unadministered  assets  of 
Jonathan,  the  first  decedent.  He  thereupon  demanded  the 
assets  from  the  executrix  of  William  B.,  the  deceased  executor ; 
and  the  demand  being  refused,  brought  the  present  action. 

The  complaint  alleged  that  William  B.  Walton,  deceased, 
was  the  sole  surviving  executor  of  Jonathan  Walton.  That  he 
died  in  1851,  ^  leaving  a  ]arge  portion  of  the  estate  of  Jona- 
than Walton  unadministered." 

That,  after  his  death,  administration  was  duly  granted  to 
plaintiff,  <*  of  the  goods,  chattels,  credits  and  effects  which  wera 
of  Jonathan  Walton,  deceased,  with  his  will  annexed,  which 
were  left  unadministered  by  William  B.  Walton,  deceased. 
That  said  William  B.,  as  such  surviving  executor,"  had  in  his 
I>osses8ion  for  the  purpose  of  administration,  a  large  amount  of 
assets,  the  property  of  the  estate  of  said  Jonathan,  and 
described  in  a  schedule. 

That  at  the  time  of  said  William  B.'s  death  tlie  said  assets 
and  proceeds  thereof  remained  in  his  hands  as  such  executor 
unaccounted  for.  That  defendant  was  executrix  of  of  the  will 
of  said  William  B.,  and  the  action  was  brought  against  her  in 
such  capacity.  By  reason  whereof  plaintiff  insisted,  that  as 
such  administrator,  he  had  a  right  to  have  an  account  taken 
of  such  assets  and  proceeds  so  remaining  unadministered,  and 
a  decree  for  the  delivery  and  payment  to  him  as  such ;  but 
defendant  as  executrix  of  said  William  B.,  neglected  and 
refused   to  account   with   plaintiff  for  such   unadministered 

assets. 
The  8uppos3d  unadministered  assets  described  in  the  cched- 

nle  annexed  to  the  complaint  consisted  of  three  clas3e3  : 
IV.— 33 
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1.  Moneys  received  by  William  B.  Walton,  as  such  executor, 
in  payment  of  demands  belonging  to  Jonathan  Walton,  at  the 
time  of  his  death. 

2.  Real  estate  purchased  by  William  B.,  as  such  executor, 
on  his  foreclosure  on  a  moiigage,  belonging  to  Jonathan,  zi 
the  time  of  his  death. 

3.  Two  bonds  and  a  note  or  their  proceeds,  executed  by  Wil- 
liam B.  to  Jonathan,  in  his  lifetime. 

Defendant  demurred  to  the  complaint  on  the  ground  that 
the  facts  did  not  constitute  a  oause  of  action.  J  adgmeut  wis 
ordered  for  defendant  on  the  demurrer,  at  special  term. 

Tlie  supreme  court  at  general  term  affirmefl  the  order  on 
appeal,  being  of  opinion  that  an  administrator  de  bonis  non, 
of  a  testator,  appointed  after  the  death  of  the  sole  executor  of 
his  will,  could  not  maintain  an  action  against  the  executor  ot 
the  deceased  executor's  will  for  an  account  of  moneys  collected 
by  the  first  executor,  on  demands  duo  to  his  testator,  whicb 
were  in  the  hands  of  the  first  executor,  unaccounted  fjr  at  tlic 
time  of  his  death,  but  which  moneys  are  not  alleged  to  be  dis- 
tinguishable from  the  moneys  of  the  exjcutor  who  collccL;*! 
them. 

The  opinion  of  the  supreme  court  will  be  found  in  2i\ 
Fr.  X.  S.  430.     The  plaintiff  appealed  to  this  courL 

T.  B.  Mitchell,  for  the  plaintiff,  appellant,  argued  that  bolh 
by  the  statutes  of  this  State,  3  R  S.  5  ed.  202,  §  C  ;  153,  §  17 ; 
162,  §§  44,  45  ;  747,  §§  11,  13, 17,  18 ;  L.  1S5S,  ch.  314,  aud  bj 
general  principles.  Will  Eq.  Jur.  560;  3  Hill,  180,  235;  13 
Wend.  591 ;  3  Edw.  Ch.  203  ;  20  How.  Pr.  334  ;  2  Brock.  ( Yd) 
159, 164;  5  Rand.  51 ;  5  Harr.  Del  183,  defandant  was  liable, 
in  her  representative  capacity,  and  that  plaintiff  hod  powc:,  ai 
administrator  de  bonis  non,  to  sue  for  an  account. 

S.  W.  Jackson,  for  defendant,  respond3nt. — 1.  The  posacs- 
gion  of  assets  by  the  deceased  executor  is  no  cause  of  action  in 
plaintiff;  nor  is  it  alleged  that  defendant  is  in  posso-rsion,  and, 
if  she  were,  a  conversion  would  render  her  liable  individual];, 
not  in  her  representative  capacity. 

2.  The  right  to  an  account  is  not  in  plaintiff,  but  only  in 
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creditors  and  legatees.     2  Sac.  Abr.  20 ;  Salh.  30G ;  1  Williams 
on  Exec.  781 ;  Conklin  v.  Egerton,  21.  Wend.  430 ;  Gilchrist  v. 
Rea,  9  Paige,  66 ;  Trustees,  &c.,  v.  Kellogg,  16  jv;  V.  83,  90 ; 
Dakin  v.  Demming,  6  Paige,  95 ;  Neale  v.  Hagf.horp,  7  Oill  S 
J.  13 ;  S.  C.  3  Sland,  551 ;  Hagthorp  v.  Hook,  1  Gill  <£  J.  270 ; 
Coleman  v.  McMnrdo,  5  Rind.  51 ;  Morris  v.  Morris,  4  Gratt. 
293  ;  Chcatam  v.  Barfoot,  9  Leigh.  580 ;  Dykes  w.  Woodhonse, 
3  Rand.  287;  7  ■7",  J.  Marsh.  128;  Bradshawv-CommoDwealtb, 
3  Id.  632;    Oldham  d.  Collina,  i  id.  49;  Felts  f.  Brown,  7  Id. 
147;  Slaughter  r.  Fromon,  5  Jfonr.  19;  Carrol  r.  Connet,  3  J.  X 
Marsh.  195 ;  Graves  w.  Downey,  3  Monr.  353 ;  Lawrence  u.  Law- 
rence, G  Litt.  123 ;  Abney  «.  Pickett,  21  Ala.  JV.  iS  739 ;  Cham- 
berlain V.  Bates,  11  Ala.  (2  Porter),  5o0 ;  Swink  t'.  Snodgrass, 
17  Ala.  N.  8.  653 ;   Nolly  v.  WilMns,  11  Id.  872;   Harbin  v. 
Levi,  6  Id.  399 ;  Caller  v.  Bojldn,  Minor,  2O0 ;  Searles  v.  Scott, 
14  5.  £  M.  94;  Preatidge  r.  Pendleton,  24  ^iss.  80  ;  Byrd  v. 
Holloway,  G  S.  S  AT.  323 ;  Prosser  v.  Yerby,  1  How.  (Miss.)  S7; 
Stnbbleiield  v.  McBaven,  5  S.  £  M.  130 ;  Kelsey  v.  Smith,  1 
Bmv.{Miss.)6S;  Gamble  r.  Hamilton,  7  Miss.  4G9  ;  Miller  v. 
Womack,  1  Freem.  Ch.  4SC ;  Sloan  v.  Johnson,  14  S.  £  M.  47 ; 
Smitli  V.  Carrere,  1  Rich.Eq.  123 ;  Villard  v.  Robert,  1  Strobh. 
Eq.  3D3 ;  Miller  v.  Alexander,  1  Hill.  Cli.  25 ;   Thompson  v. 
Buckner,    liiley    Ch.    33 ;    contra   in  Qninco   v.  Qaince,    1 
MuTph.   ICO;   Satterwhite  v.  Carson,  3  Ired.   L.  549;  Hors- 
kina  v.  Williamson,  T.   U.  P.  Charlt.  145 ;  Thomas  v.  Hard- 
wick,  1  Kelly,  78 ;    Paschal  v.  Davis,  3  Id.,  256 ;  Shorter  v. 
Hargroves,  11    Ga.  658;    Knight  v.   Lassetor,  IG  Id.   151; 
Arline  i-.  Miller,  23  Id.  330 ;   Oglesby  v.  Gilmorc,  5  Id.  56 ; 
Hardwick  v.  Thomas,  10  Id.  2GC  ;  Gilbert  v.  Hardwick 
599 ;  Young  v.  Kunball,  8  Blacif.  1G7 ;  but  sec  State  v. 
9  Ind.  312 ;   Marsh  v.  People,  15  III.  285 ;    Kowen  v 
Patrick,  14  Id.  1;   Newhall  v.  Tnrney,  14  Id.  338;  ^ 
McClure,  9   Watts,  493 :   Little  v.  Walton,  23  Pa.  164 
r.  Smith,  3  r.awle,  3C1 ;  Alsop  v.  Mather,  8  Conn.  584 ; 
V.  Chambcrlin,  4  Mass,  G13,     And  the  statiitoa  of  thii 
have  not  altered  the  rule.    See  Goodyear  v.  Bloodgood, 
Ch.  617. 

By  the  Couet. — Hoqeboou,  J, — If  this  case  tumi 
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the  allegations  in  the  complaint^  independent  of  those  con- 
tained  in  the  annexed  schedule,  I  haye  no  doubt  that  the 
action  is  well  brought ;  and  I  do  not  see  that  they  are  so  fr 
iraried  by  the  contents  of  the  9chedule  that  that  should  altar 
the  results  at  which  we  should  otherwise  arrive.  Those  alle- 
gations are  explicit,  that  William  B.  Walton,  had,  at  his 
death,  in  his  hands,  a  large  portion  of  the  assets  of  Jonathan 
Walton  unadministered ;  that  the  plaintiff  had  been  dalj 
appointed  administrator  of  such  unadministered  assets,  and 
that  the  defendant  has  been  duly  appointed  and  qualified  as 
executrix  of  the  last  will  and  testament  of  William  B.  Walton, 
deceafied,  and  refuses  to  account  for  such  unadministered 
assets. 

Prima  facte  and  unexplained,  I  do  not  see  why  this  does  not 
paake  out  a  perfect  cause  of  action,  in  favor  of  the  plaintiff 
against  the  defendant  As  there  is  no  averment  in  the  com- 
plaint that  these  assets  have  been  collected,  nor  in  either  the 
complaint  nor  th0  schedule,  that  the  debts  and  expenses  of 
administration  of  the  estate  of  Jonathan  Walton  have  been 
defrayed,  there  is  nothing  to  show  but  that  these  assets  aro 
absolutely  needed  for  such  purpose ;  and  they  can  only  be 
applied  to  that  object  by  the  duly  appointed  legal  representa- 
tive of  the  estate  of  Jonathan  Walton,  deceased. 

Independent  of  this,  and  for  all  legal  purposei^  the  plaintiff 
is  the  sole  legal  representative  and  possessor  of  the  unadmin- 
istered assets  of  said  deceased,  and  is  entitled  bv  law  to  the 
custody  of  the  preperty  and  the  possession  of  the  assets,  for 
the  purpose  of  administration.  He  may  bring  suits  to  recover 
the  property  against  any  person  in  possession  of  it ;  trover  or 
replevin,  if  it  exists  in  specie  in  the  condition  it  was  at 
Jonathan  Walton's  death,  or  assumpsit,  or  other  appropriate 
action,  if  it  has  been  converted  into  money. 

It  may  well  be  presumed  from  the  allegations  in  the  com- 
plaint, that  the  unadministered  assets  are  in  their  original 
condition, — that  is,  in  the  shape  they  were  at  the.death  of  Jon- 
athan Walton.  If  so,  there  does  not  seem  u  possible  doubt 
that  the  plaintiff  is  entitled  to  these  from  any  and  every  pe^ 
son,  in  whose  possession  tliey  may  be.  They  belong  to  the 
the  plaintiff  as  owner, — owner  in  trust,  it  is  true,  for  the  pnr- 
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poee  of  administration,  but,  neyertheless,  owner  in  fact.  They 
are  nnadministered  assets ;  they  reqnire  administration ;  and 
no  person  in  the  world  can  perform  this  oflSce  upon  them 
except  the  plaintiff.  Indeed,  if  they  hare  been  rightfully  or 
wrongfully  conyerted  into  money,  they  are  nerei^heless  unadf- 
ministered  assete  of  Jonathan  Walton,  deceased,  are  so 
charged  to  be  in  the  complaint,  and  so  admitted  to  be  by  the 
demurrer ;  and,  therefore,  rightly  belong  to  the  plaintiff,  and 
to  the  plaintiff  alone.  Eyen  if  they  had  been  rightfully  con- 
yerted into  money  by  the  executional  act  of  William  B.  Wal- 
ton,  this  is  but  a  partial  administration  of  them ;  they  haye 
not  been  fully  administered ;  we  are  bound  to  assume  that 
they  require  further  administration,  for  they  are  charged  and 
admitted  to  be  nnadministered  assets;  and  in  the  face  of  such 
an  admission,  we  are  not  permitted  to  say  that  they  require  no 
furtler  act  of  administration.  They  will  be  absolutely  indis^- 
pensable  to  pay  debts  of  Jonathan  Walton,  deceased,  and 
no  one  can  employ  them  legitimately  for  such  a  purpose,  ex- 
cept the  plaintiff. 

Wherever,  therefore,  they  'are  found,  in  whosesoeyer  posses- 
sion they  may  be,  such  person  is  bound  to  deliyer  them  over 
into  the  possession  of  the  plaintiSl 

Regarding  this  right  of  the  plaintiff,  therefore,  as  absolute 
and  undeniable,  it  seems  to  follow,  as  a  necessary  consequence, 
as  has  been  just  stated,  that  every  person  in  whose  possession 
they  may  be,  is  bound  to  deliver  them  up,  or  account  therefor ; 
and,  therefore,  that  the  defendant  is  in  no  legal  condition  Suc- 
cessfully to  resist  a  demand  of  the  same. 

But  conceding  the  plaintiff's  right  to  the  possession  of  nn- 
administered assets,  it  is  averred  that  the  action  is  not  well 
brought  against  the  defendant,  for  these  reasons.  1.  Because 
William  B.  Walton  was,  before  his  death,  rightfully  in  posses- 
sion of  them,  rightfully  converted  them  into  money,  if  he  did 
so  convert  them,  and  rightfully  retained  them,  for  the  purpose 
of  paying  debts  and  legacies,  and  distributive  shares  of  Jona- 
than Walton's  estate.  2.  Because  there  is  no  allegation  in  the 
complaint  that  these  assets,  in  whatever  shape  they  may  be, 
ever  came  into  the  personal  possession,  custody  or  control  of 
the  defendant    3.  Because,  if  they  are  in  the  defendant's 
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possession,  the  action  should  be  against  her  personally,  and 
not  as  i-epresentative  of  the  estate  of  William  B.  Waltop, 
deceased. 

It  may  and  must  be  conceded,  that  William  B.  Walton,  as 
executor  of  Jonathan  Walton,  had  a  right  to  the  possessioa  of 
the  assets,  a  right  to  convert  them  into  money,  and  a  right,  up 
to  the  period  of  his  death,  to  appropriate  them  to  all  le^timate 
purposes  of  administration  of  the  estate.  But  this  latter  office 
he  did  not  perform ;  and  if  he  had  converted  a  portion  of  the 
assets  into  money,  he  had  only  partially  administered  those 
assets ;  and  assets  are  u;na<lministered,  in  the  sense  of  the  lav, 
until  the  whole  work  of  administration  upon  them  is  consum- 
mated. Administration  of  assets  implies  such  a  complete  dis- 
position of  them  as  not  only  to  collect  them  from  the  debtor 
of  the  estate,  if  they  are  in  that  condition,  but  finally  to  place 
them  in  the  hands  of  the  creditor,  legatee  or  distributee  to 
whom,  after  undergoing  the  process  of  administration,  they 
finally  belong.  As  before  stated,  they  had  not  undergone  this 
latter  process ;  and  we  are  obliged,  in  the  state  of  facts  in 
which  the  parties  have  presented  the  case  to  us,  to  assume  that 
the  assets  required  further  administration. 

While,  then,  it  might  safely  be  conceded  that  William  B. 
Walton  might  rightfully  retain  the  assets  in  his  hands,  even  up 
to  the  period  of  his  death,  for  the  purpose  of  paying  debts, 
legacies,  and  distributive  shares,  that  right  ceased  at  his  death. 
It  did  not  devolve  upon  his  executor,  but  upon  his  successor  in 
the  trust ;  it  did  not  go  to  the  defendant,  but  to  the  phdntiS. 
The  plaintiff,  and  not  the  defendant,  succeeded  him  in  the 
administration  of  the  estate  of  Jonathan  Walton. 

The  state  of  the  assets  at  the  death  of  William  B.  Walton, 
as  developed  in  the  schedule  annexed  to  the  plaintiff's  com- 
plaint is  properly  classified  in  the  defendant's  points  under 
three  several  heads. 

1.  Moneys  received  by  William  B.  Walton,  as  executor  of 
Jonathan  Walton,  received  in  payment  of  bonds,  notes  and 
other  demands,  belonging  to  the  said  Jonathan  Walton  at  the 
time  of  his  death. 

As  to  these  I  have  already  expressed  the  opinion  that  thej 
were  only  partially  administered ;  that  they  were  still,  in  the 
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eye  of  the  law,  considered  in  connection  with  the  admitted 
idlegations  in  the  complaint,  unadministered  assets;  that  in 
the  latter  character  they  necessarily  passed,  or  rightfully 
would  pass,  into  the  legal  custody  and  control  of  the  plaintifil 

2.  Two  bonds  and  a  note,  executed  by  the  said  William  B. 
Walton,  to  the  said  Jonathan  Walton  in  his  lifetime,  or  the 
amount  thereof. 

It  does  not  expressly  appear  whether  these  had  or  had  not 
been  converted  into  money.  If  they  had  not  been,  the  plain- 
tiff was  clearly  entitled  to  the  securities  themselves,  as  a  por- 
tion of  tha  unadministered  assets  of  Jonathan  Walton.  If  they 
had  been  converted  into  money,  then  they  are  placed  in  the 
same  category  with  the  other  partially  administered  assets  re- 
ferred to,  of  the  same  estate. 

3.  Heal  estate  bid  in  by  William  B.  Walton,  as  executor  of 
Jonathan  Walton,  deceased,  on  a  foreclosure  by  Wilb'am  B. 
Walton,  as  such  executor,  of  a  mortgage  executed  on  said  real 
estate  to  Jonathan  Walton ;  such  real  estate,  subsequent  to 
such  bid,  being  occupied  by  William  B.  Walton  at  the  time  of 
his  death,  and  by  the  defendant,  as  his  executrix,  subsequently, 
and  being  still  occupied  by  the  latter. 

This  purchase  was  necessarily,  in  judgment  of  law,  as  it 
appears  to  have  been,  according  to  the  intention  of  the 
purchaser,  a  purchase  for  the  benefit  of  the  estate  of  Jonathan 
Walton.  Such  estate,  or  its  legal  representatives,  would  have 
a  right  to  elect  to  take  the  bene6t  of  such  purchase,  or  to  hold 
the  purchaser  responsible  for  the  value  of  the  property,  or  the 
amount  ol  the  investment.  Such  election  has  not  been  made. 
And  the  plaintiff,  through  the  instnimentality  of  the  court, 
has  a  right  to  hold  the  estate  of  William  B.  Walton  accounrable 
in  some  one  or  other  of  these  modes  for  his  property,  and  to 
require  an  account  of  the  moneys  due  on  the  mortgage  securi- 
ties, an  account  of  the  rents  and  profits,  and  of  the  value  of 
the  estate. 

Whether,  therefore,  we  regard  the  assets  in  (heir  unad- 
ministered form  as  charged  in  the  body  of  the  complaint,  or  in 
their  partially  administered  condition  as  set  forth  in  the 
schedule  appended  to  the  complaint,  there  seems  to  be  abundant 
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aliment  for  sach  account  as  is  demanded  by  the  complaint  in 
this  action. 

It  is  objected  that  there  is  no  allegation  in  the  oomplAint 
that  these  assets  ever  came  into  the  possession  of  thedefendani 
It  is  not  necessary  there  shonld  be.  It  is  sufficient  that  they 
were  in  the  hands  of  William  B.  Walton,  unadministered,  at 
the  time  of  his  death.  That  makes  his  estate  liable  to  accoimt 
for  the  same.  The  defendant  is  the  representatire  of  that 
estate,  and  as  snch,  the  proper  party  to  answer  snch  a  charge. 
But  I  think  the  legal  presumption  without  an  express  allega* 
tion  is  that  the  property  in  the  possession  of  William  & 
Walton,  at  the  time  of  his  death,  passed  into  the  hands  of  his 
executrix,  and  that  if,  in  fact,  it  be  otherwise,  it  is  with  her  to 
rebut  that  legal  presumption  by  an  express  allegation  to  that 
effect  in  the  answer  to  the  comnlaint  Further  than  thi^  it 
expressly  appears  therein,  by  the  schedule  annexed  to  the  com- 
plaint, that  she  is  in  possession  of  them  as  his  executrix  of  the 
real  estate  bid  in  on  the  mortgage  foreclosure,  and  there  i% 
therefore,  a  portion  of  the  property  for  which  she  is  liable  to 
account 

3.  It  is  further  objected  that  the  plain tiflTs  remedy,  if  arafl- 
able  against  the  defendant  at  all,  is  so  only  against  her  person- 
ally, and  not  as  executrix  of  the  will  of  William  R  Walton, 
deceased.  This  is  not  an  effectual  answer  to  the  whole  com- 
plaint for  two  reasons.  1.  Because  as  to  such  property  as  was 
in  the  hands  of  William  B.  Walton  unad ministered  at  the  time 
of  his  death,  his  estate,  and  consequently  the  defendant  as  exe- 
cutrix, is  liable  for  it  If,  therefore,  the  defendant  did  not 
come  into  possession  of  the  property,  the  estate,  and  conae- 
quently  herself  as  its  representative,  is  responsible  for  it  as 
being  in  the  possession  of  William  at  the  time  of  his  death.  If 
it  did  pass  into  her  possession,  as  executrix,  there  is  an  in- 
creased propriety  that  as  such  executrix  she  should  be  account- 
able for  it  This  is  sufficient  to  show  that  as  to  some  portion 
of  these  assets,  she  is  properly  prosecuted  as  executrix. 

Whether  as  to  the  other  portions  of  them,  for  example,  goods 
and  chattels,  bonds  and  securities,  which  are  in  her  hands  in 
Specie,  in  the  same  condition  they  were  at  the  death  of  Jona- 
than Walton  (if  there  be  any  such),  she  may  not  be  liable  for 
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them  individually,  it  is  not  necessary  to  determine.  I  think, 
however,  she  would  also  be  liable  for  them  in  their  representa- 
tive capacity,  for  she  recovered  them  as  such,  she  holds  them 
as  such,  she  claims  them  as  such*  As  to  real  estate,  the  charge 
in  the  complaint  is  that  she  is  in  possession  of  it  as  executrix 
of  William  B.  Walton,  deceased,  and  so  far  it  seems  to  be  mani- 
festly proper  to  hold  her  to  account  in  her  representative  char- 
acter. 

I,  therefore,  regard  the  action  as  properly  instituted,  and  the 
complaint  as  showing  a  good  cause  of  action.  I  think  the 
judgment  of  the  special  and  general  term  of  the  supreme  court 
should  both  be  reversed  with  costs,  and  judgment  should  be 
giren  for  the  plaintiff  on  the  demurrer,  with  leave  to  the  defend- 
ant ijo  withdraw  the  same  and  answer,  on  payment  of  costs. 

A  majority  of  the  judges  concurred  in  this  opinion,  H.  IL 
Seldei^,  J.,  dissented. 

Judgment  reversed,  and  judgment  for  plaintiff  on  the  de- 
murrer, with  leave  to  defendant  to  answer,  on  payment  of 
costs. 


WARD  V.  VANDERBILT. 

December,  1803. 

AfBrmlng  29  Barb.  491. 

Tlie  decision  in  Williams  v.  Vanderbilt,  28  N.T.  217,  afflnning  29  Barb, 
491.)  that  a  part  owner  of  one  of  several  connecting  lines  may  be  held 
liable  as  carrier  over  the  whole  route, — re-asserted.* 
In  a'W^ardiog  damages  against  a  carrier  for  nerrlect  to  transport  a  passen- 
ger according  to  contract,  the  jurr  may  allow  a  reasonable  compensa- 
tion for  the  lime  lost  by  plaintiff,  though  no  specific  evidence  of  its 
valae  lias  been  adduced. 

Harvey  Ward  sued  Cornelius  Vanderbilt,  as  a  common  earner 
of  passengers  from  IJew  York  City  to  San  Francisco,  for  neg- 
lect of  duty  in  not  transporting  him  without  unnecessary 
delay  or  detention. 

♦  See  the  similar  case  of  Van  Buskirk  c.  Roberts,  in  31  JV.  T.  GGl. 


522  NEW  YOUK 


Ward  V.  Vanderbilt. 


In  March  1859^  plaintifT  paid  the  defendant  two  hundred 
and  fifty  dollars  for  the  entire  trip,  and  received  in  retnm 
tickets  indicating  the  ships,  and  the  mode  of  transit  across  the 
IsthmnSy  by  which  defendant  proposed  to  conyey  him  to  Cali- 
fcmia. 

The  evidence  on  the  question  whether  defendant  was  a  car- 
rier for  the  whole  route,  established  that  he  advertised  theVme 
as  **  Vanderbilt's  new  line  between  New  York  and  San  Fran- 
cisco/' giving  the  names  of  the  ships  on  the  Atlantic  and  Pacific, 
and  stating  that  passengers  would  be  promptly  conveyed  over 
the  new  transit  route  of  the  Nicaragua  Company,  having  but 
twelve  miles  of  land  transportation,  and  directing  persons  desir- 
ing passage  to  apply  only  at  the  oflSce  of  the  line.  No.  9  Battery- 
place.    That  plainti£f  applied  at   that  place  for  a  passage  to 
San  Francisco ;  over  the  door  of  the  office  he  found  a  sign 
'*  Vanderbilt's  line  for  California,"  or  "Vanderbilt's  througli 
line  to  CiJifornia;"  and  he  there  received  for  one  entire  sum  of 
two  hundred  and  fifty  dollars,  two  tickets   headed  "Vander- 
bilt's line  for  California,  via  Nicaragua;"  one  ticket  being  for 
the  Atlantic  and  one  for  the  Pacific  steamer,  with  a  third  t;ckct 
for  the  transit  route.    Also  that  defendant  owned  the  steamers 
on  the  Atlantic  side  and  was  part  owner  of  those  on  the  Paeifi<\ 

Plaintiff  left  New  York,  March  5,  1S59,  in  the  appointed 
steamer,  and  arrived  at  Greytown  in  due  season,  March  14. 
There  ho  was  detained  eleven  days,  but  no  evidence  wa3  given 
as  to  the  cause  of  the  detention.  Two  days  after  leaving  Grey- 
town,  in  crossing  the  Isthmus,  he  was  taken  sick  with  bowel 
complaint.  He  arrived  at  San  Juan  del  Sur,  on  April  4.  The 
boats  in  which  the  passengers  were  carried  on  the  Isthmus,  were 
repeatedly  delayed,  and  a  number  of  the  passengers  were  sick. 
On  arrival  at  San  Juan  del  Snr,  on  the  Pacific  coast,  plaintiff 
and  the  other  passengers  having  tickets  for  the  steamer  Xonh 
America,  were  required  to  wait  there  fifteen  days  in  exi^ectation 
of  her  arrival.  Meanwhile,  however,  the  North  America  had 
been  lost  at  sea,  about  February  27,  a  fact  unknown  to  the 
defendant,  till  about  May  20. 

The  plaintiff,  having  unsuccessfully  endeavored  to  procure  a 
passage  to  San  Francisco  upon  another  vessel,  returned  to  New 
York,  still  sick  with  fever;  and  commenced  this  action. 
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A  Similar  action  by  one  Williams,  against  the  same  defend- 
ant, was  tried  at  the  same  time. 

The  charge  and  requests  to  charge  are  suflSciently  stated  in 
the  opinion. 
,       The  jury  found  for  plaintiff  one  thousand  dollara  damages. 

77ie  supreme  courty  on  appeal  from  an  order  denying  defen- 
dant's motion  on  a  case,  for  a  new  trial,  held  that  the  facts 
aboye  stated  imported  a  contract  by  defendant  as  a  common  car- 
rier to  carry  plaintiff  over  the  entire  route,  and  was  sufficient  to 
go  to  the  jury  on  that  question  ;  that  it  was  his  duty  to  provide 
a  new  vessel  on  the  loss  of  the  one  designated  in  the  contract 
•  and  that  the  question  of  negligence  was  fairly  submitted  to  the 
jury.    Eeported  in  29  Barb.  491.    Defendant  appealed. 

Charles  A.  Bapallo,  for  defendant,  appellant,  insisted  that  the 
contract  was  a  special  one  limited  to  the  vessel  named.  Bone- 
steel  V.  Vanderbilt,  21  Barb.  26.  And  the  vessel  having  been 
lost  when  the  contract  was  made  the  contract  was  male 
under  a  mistake  of  facts  ;  lb.  Briggs  v.  Vanderbilt,  19  Id.  222. 
3  Johns.  335 ;  4  Campl.  241 ;  and  that  there  was  no  cadence 
justifying  damages  for  loss  of  health. 

George  Raihbun,  as  to  duty  to  provide  another  vessel,  cited, 
Oakley  v.  Morton,  11  iV.  Y.  25 ;  Inman  v.  Firo  Ins.  Co.,  12 
Wend.  452 ;  Harmony  v.  Bingham,  12  N.  Y.  99 ;  Bonesteel  v. 
Vanderbilt,  21  Barb.  26 ;  Pars,  on  Cont.  184,  185  ;  White  v. 
Warn,  26  Me.  368 ;  Chapman  v.  Dalton.  1  Plow.  281.     • 

By  the  Couet. — Balco:m  J.  —  The  facts  in  thia  case  aro 
substantially  like  those  in  Williams  v.  Vanderbilt,  23  N.  Y. 
217,  decided  at  this  term  of  the  court.  The  requests  that  the 
defendant's  counsel  made  upon  the  judge,  to  charge  the  jury, 
do  not  make  this  case  materially  different  from  that  brouglit 
by  Williams,  (above).  Those  he  firat  made  were  :  1.  That  the 
testin]oi>y  did  not  establish  that  the  defendant  was  a  common 
carrier  from  New  York  to  San  Francisco.  2.  That  the  testi- 
mony did  not  establish  any  violation  or  neglect  of  duty  on  the 
part  of  the  defendant.    3.  That,  upon  the  whole  evidence  in 
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the  cause,  the  plaintiff  was  not  entitled  to  recover.  I  am  of  the 
opinion  the  judge  properly  refused  to  charge  either  of  these 
requests.  There  was  sufficient  evidence  to  make  it  his  duty  to 
submit  the  questions  to  the  jury.  1.  Whether  the  defendant 
was  a  common  carrier  of  passengers  from  New  York  to  San 
Trancisco,  17  K  Y.  310.  2.  Whether  he  was  guilty  of  neg- 
lect of  violation  of  duty  to  the  plaintiff.  3.  Whether,  upon 
the  whole  evidence  in  the  cause,  the  plaintiff  was  entitled  to 
recover. 

The  judge  rightfully  refused  to  charge,  .  .  .  "that  there 
was  no  evidence  of  the  value  of  the  plaintiff's  time,  and  that 
the  plaintiff  was  not  entitled  to  recover  for  loss  of  time,'*  The 
fact  that  there  was  no  evidence  of  the  value  of  the  plaintiff^s 
time  did  not  preclude  the  jury  from  giving  such  compensation 
therefor  as  they  deemed  was  reasonable.  There  was  sufficient 
evidence  to  make  it  the  duty  of  the  jury  to  determine  whether 
the  plaintiff*s  sickness  and  loss  of  time  were  occasioned  by  the 
fault  of  the  defendant,  his  agents  or  servants.  And  if  the 
same  were  so  occasioned,  the  plaintiff  was  certainly  entitled  to 
compeusation  therefor. 

The  other  requests  of  the  defendant's  counsel  were  as  follows, 
to  wit :  "  The  plaintiff  is  not  entitled  to  recover  his  expenses 
incurred  alter  receiving  notice  of  the  loss  of  the  North  America, 
and  before  commencing  his  journey  home.  The  plaintiff  is  not 
entitled  to  recover  the  expenses  of  his  return.  If  the  jury  find 
that  the  damages  sustained  by  the  plaintiff  were  occasioned  by 
the  loss  of  the  North  America,  and  that  loss  occurred  before 
the  plaintiff  engaged  his  passage,  but  both  plaintiff  and  defend- 
ant were  ignorant  of  the  loss,  and  dealt  in  good  faith,  then  tbo 
dealing  was  based  upon  a  mistake  of  fact,  and  the  plaintiff  is 
not  entitled  to  recover  in  this  action.  When  a  person  engaged 
in  the  business  of  transportation,  advertises  or  holds  out  to  the 
public  that  he  will  carry  passengers  generally,  between  two 
points,  or  points  or  places,  without  disclosing  the  means  of  con- 
veyance to  be  used  for  such  carriage,  he  is  bound,  in  case  of 
the  loss  or  destruction  of  the  conveyance  to  which  the  {>asscn- 
ger  is  assigned,  to  supply  another  conveyance,  if  one  can  be 
cupplied  by  reasonable  diligence.  But  where  the  carrier  holds 
out  to  the  public,  and  notifies  the  passenger  applying  for  pas- 
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sage  that  he  will  carry  the  passenger  by  a  particular  conveyance, 
which  is  described  and  designated,  the  undertaking  of  the 
carrier  is  restricted  to  that  conyeyance,  and  in  case  of  the  loss 
or  detention  of  that  conveyance,  without  negligence  and  by  the 
act  of  God,  the  carrier  is  discharged  from  all  liability,  further 
than  to  return  the  passage  money."  These  requests  were  pro- 
perly refused  for  the  reasons  assigned  in  my  opinion  in  Wil- 
liams V.  Vanderbilt,  supra,  and  the  authorities  therein  cited. 
The  judgment  in  this  action  should  therefore  be  affirmed,  with 
costs. 

All  the  judges  concurred,  except  Sosekbaks  and  Martin^ 
JJ.,  who  did  not  vote. 

Judgment  afi&rmed,  with  costs. 


WARFIELD  V.   CRANE. 

December,  1868. 

Where  land,  of  which  one  undivided  share  is  held  In  fee,  and  the  other 
nndivided  share  in  tenancies  for  life  and  in  remainder,  is  conveyed  m 
parcels,  by  saccessive  deeds,  to  different  persons,  the  later  con veyances 
expressly  referring  to  tlie  former  and  being  subject  thereto,  the 
court,  on  making  partition  between  the  owners  of  the  undivided  inter- 
ests, should  give  effect  to  the  earliest  conveyances  in  preference  to  the 
later. 

The  principle  of  partition  is  the  same  where  a  sale  is  necessary,  as  wliero 
actual  partition  is  made  ;  and  the  rights  of  the  parties  in  the  proceeds 
of  sale  are  the  same  as  in  the  lands  themselves. 

Where  the  equities  of  the  case  give  some  of  the  parties  an  interest  in 
specific  parcels,  they  arc  entitled  to  have  the  actual  value  of  such 
parcels  ascertained ;  and  a  judpfment  directing  that  the  value  of  the 
parcels  assigned  on  account  of  such  equities,  shall  be  estimated  at  the 
same  rate  as  the  other  parcels  bring  upon  a  sale,  is  error,  unless  it 
appears  by  the  record  that  it  did  not  work  injustice. 

Thomas  W.  Warfield  brought  an  action  against  Carso  Crano 
and  wife  and  others^  for  a  partition  of  lands. 

Alexander  W.  Warfield,  the  common  ancestor,  devised  a  tract 
of  about  one  hundred  and  ninety-two  acres  to  liis  two  sons, 
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Alexander  and  Arnold ;  one  undiyided  half  to  Alexander  in 
fee,  the  other  undiyided  half  to  Arnold  for  life,  remainder  to 
his  heirs.  Alexander  conveyed  his  share  to  Arnold,  and  after 
Alexander's  death,  the  deed  being  lost,  his  heirs  also  conveyed 
it  to  Arnold. 

Arnold,  then  owning  one-half  in  fee,  and  a  life  estate  in  tbe 
other  half  (the  remainder  being  vested  in  his  heirs),  conveyed 
fifty  acres  by  specific  bounds,  in  fee  to  one  Fitzgerald.  Subse- 
quently, Arnold  conveyed  the  residue  of  the  whole  tract,  ex- 
cepting so  much  as  was  conveyed  to  Fitzgerald,  to  James  War- 
field.  Warfield,  by  successive  conveyances  to  different  per- 
sons, granted  separate  parcels  of  the  tract,  the  last  conveyance 
being  to  the  defendant  Carso  Crane. 

In  the  present  suit,  the  claimants,  under  the  earliest  grants 
of  Arnold,  insisted  that  they  were  entitled  to  hold  in  fee,  and 
that  the  last  conveyance  should  be  deemed  to  convey  tbe  life 
estate  only. 

The  supreme  court  con6rmed  the  title  of  the  earlier  grantees, 
and  directed  a.sale,  and  a  division  of  the  proceeds  of  the  land 
last  conveyed ;  and  directed  that  the  portions  not  sold  be  esti- 
mated according  to  the  price  brought  by  those  sold.  Carso 
Crane,  the  last  grantee,  appealed. 

E.  O.  Laphamy  for  defendant,  appellant 
T.  R.  Stronff,  for  plaintiff,  respondent. 

By  the  Couet. — Woodrufp,  J.— The  correctness  of  the 
principle  upon  which  the  court  below  proceeded,  in  directing  a 
partition  of  the  premises  in  question  herein,  so  as  to  give  full 
effect  to  the  earliest  conveyances,  in  preference  or  priority  to 
the  conveyance  to  the  appellant  Crane,  can  not,  1  think,  be 
denied. 

By  those  prior  conveyances,  Arnold  Warfield,  and  his  son 
James  Warfield,  were  bound,  and  whoever  took  conveyances 
from  them  thereafter,  were  (in  respect  of  one-half  of  the  lands 
held  in  fee)  precluded  from  objecting,  that  those  earlier  deeds 
should  not,  as  between  the  grantees  therein  and  themselves^ 
operate  according  to  their  purport 
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The  defendant  Carso  Crane,  who  alone  appeals,  holds  in  dis- 
tinct subordination  to  the  rights  of  the  earlier  grantees.  He 
took  with  actual  knowledge; — ^first,  of  the  prior  conveyances  ; 
second,  that  as  to  one-half  of  the  lands  ccnveyed  to  him  he 
might  acquire  only  an  estate  for  the  life  of  Arnold  Warfield  ; 
and,  third,  that  his  title  was  subject  to  the  proper  legal  and 
equitable  operation  of  the  conveyances  by  his  grantors,  of  the 
lands  previously  conveyed  by  them.  Knowledge  of  all  the 
facts  out  of  which  legal  or  equitable  rights  arise  in  favor  of 
another  is  knowledge  of  those  rights. 

If,  therefore,  the  appellant  had  no  interest  in  the  premises 
except  as  owner  of  the  fee  in  one-half,  which  was  originally 
vested  in  Arnold  Warfield,  so  far  as  that  was  conveyed  to  him, 
he  would  have  no  claim  against  those  prior  grantees ;  as  to 
him,  as  such  owner,  they  are  entitled  to  have  the  other  one-half 
assigned  to  the  remainder-men  out  of  the  lands  last  conveyed, 
t.  e.  out  of  lands  conveyed  to  him.  And  if  this  was  his  only 
interest,  the  judgment  should  clearly  be  affirmed,  for  the  other 
defendants,  who  are  remainder-men,  have  not  appealed.  They 
do  not  complain  that  in  the  partition  or  in  the  sale  and  distri- 
bution ordered  by  the  judgment  they  do  not  receive  their  just 
share  of  the  property. 

But  the  appellant  Crane  holds  a  two-fold  relation  to  the 
subject,  first,  as  grantee  of  the  fee  in  a  portion  of  the  property ; 
second,  as  grantee  of  one-tenth  of  the  remainder  in  one-half  of 
the  whole  property,  by  the  conveyance  from  James  Arnold,  one 
of  the  remainder-men  by  the  original  devise. 

Now,  although  he  is  bound  to  submit  to  have  the  remainder 
assigned  to  the  lands  which  were  conveyeil  to  him,  he  is  entitled 
in  fee  to  the  residue  after  such  remainder  has  been  so  assigned; 
t.  e.  one-half  of  the  whole  property  is  first  to  be  assigned  out  of 
the  lands  conveyed  to  him,  and  whatever  remains  of  those  landii 
belongs  to  him  as  the  owner  in  fee. 

This  is  in  exact  conformity  with  the  decision  made  on  the 
trial,  and  is  the  rule  by  which  the  rights  of  the  appellants 
ir.ust  be  settled.  That  decision,  contemplating  an  actual  par- 
tition of  the  lands,  was  therefore  correct. 

If  an  actual  partition  was  made  it  would.be  governed  by  the 
actual  value  of  the  whole  premises  (exclusive  of  the  buildings 
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and  improvements  erected  by  the  several  grantees  of  Arnold 
and  James  Warfield). 

but  the  court  below,  in  settling  the  final  judgment  or  decree, 
have  directed,  instead  of  such  actual  partition,  a  sale. 
^  Upon  what  proofs  or  upon  what  inquiry  into  the  practica- 
bility of  malcing  actual  partition  the  court  was  induced  to 
order  the  sale,  does  not  appear  by  the  record.  I  do  not,  how- 
ever, understand  the  appellants  as  raising  any  question  of  the 
propriety  of  the  judgment  on  that  ground.  No  doubt  the 
court  had,  by  some  proceeding  not  embodied  in  the  record, 
ascertained  that  an  actual  partition  was  impracticable,  and  a 
sale  waflj  therefore,  necessary. 

But,  where,  on  bill  for  a  partition,  a  sale  is  found  neccssaiy, 
the  principle  or  rule  of  partition  is  not  changed.  The  rights 
of  the  parties  in  the  proceeds  of  sale  are  precisely  the  same  as 
in  the  lands  themselves ;  and  their  several  interests  arc  deter- 
mined by  the  actual  value  of  the  whole  premises.  Ecsening, 
to  certain  of  the  parties,  portions  by  reason  of  their  prior 
equities,  does  not  aflfect  the  right  of  the  others  in  the  adjust- 
ment of  their  respective  interests,  to  have  the  actual  value  of 
the  reserved  portions  of  the  whole  property  brought  into 
view. 

The  decree  directs,  that  in  determining  the  respective  inter- 
ests of  the  appellant,  and  the  remainder-men,  in  the  proceed: 
of  the  lands  directed  to  be  sold,  the  lands  held  by  the  prior 
grantees,  and  which  were  reserved  to  them  in  fee,  should  be 
estimated  at  the  came  rate  or  value  as  shall  be  produced  by  the 
lands  which  are  sold.  There  is  nothing  in  the  record  before 
us  which  shows  that  this  is  right,  and  no  rule  of  law  prescribes 
such  a  mode  of  declaring  or  fixing  the  value  of  the  lands  so 
reserved  or  assigned  to  the  prior  grantees. 

Those  lands  may  be  worth  more  per  acre  than  the  lands  held 
by  the  appellant ;  they  may  be  worth  less ;  and  the  value  of 
the  two  may  be  equal.  It  c:;n  not  be  said  as  matter  of  law,  that 
the  appellant  was  bound  to  submit  to  a  naked  assumption  that 
they  v/erc  worth  neither  more  nor  less,  or  that  by  lav  thcv 
must  be  assumed  to  be  of  equal  value. 

Such  an  assumption  was  therefore  erroneous,  there  being 
nothing  in  the  record  which  chows  that  it  did  not  w^rk  in  jus- 
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tice  to  the  appellant ;  he  has  a  right  to  complain  thereof^  as  he 
does,  on  this  appeal. 

To  illustrate,  suppose  that  the  actual  value  of  the  ninety- 
two  acres  reserved  to  the  prior  grantees,  and  exempted  from 
the  sale  (exclusive  of  buUdings,  &c.,  before  referred  to,  if  any), 
is  but  ten  dollars  per  acre,  and  that  the  one  hundred  acres  con- 
veyed to  the  appellant,  and  ordered  to  be  sold,  produce  twenty- 
five  dollars  per  acre.  Then,  obviously,  the  appellant  would 
suffer  wrong  and  loss  by  a  distribution  of  the  proceeds  of  the 
sale,  in  the  manner  directed  by  the  decree. 

Thus,  the  actual  value  of  the  whole  premises,  on  this  sup- 
position is,  92  acres  at  $10  per  acre, $020 

100  acres  at  $25  per  acre, 2,500 


Total,       $3,420 

Distributing  this  according  to  the  equitable  rights  of  tho 

parties,  upon  the  principle  above  stated,  would  give  to  the 

appellant — 

Rrst,  as  the  owner  of  the  -fj^  of  J  in  remainder,    .    .    .  $171 

Second,  as  owner  in  fee,  of  so  much  of  the  land  con- 
veyed to  him,  and  now  sold,  as  was  not  required,  to 
satisfy  the  claims  in  remainder,  to  one-half  of  the 
whole,  $2,500  less  $1,710, 790 

To  bo  distributed  to  the  appellant, $961 

Whereas,  by  the  terms  of  the  decree,  the  whole  of  the 
londr  are  to  be  estimated  at  $25  per  acre,  $4,800,  of 
which  he  would  receive,  as  remainder-man,  ^  of  ^, 

*4*S «240 

And  as  owner  in  fee  $2,500,  less  $2,400, 100 

Total, $340 

It  is  true,  that  if  this  discrepancy  in  value  was  reversed,  it 
-would  appear  that  the  decree  will  operate  more  favorably  to 
him  than  it  ought.  But  upon  any  facts  appearing  in  the  case, 
this  direction  in  the  decree  does  not  appear  to  have  been 
TTorranted,  and  the  appellant  is  here  complaining  of  it  as  an 
error.     We  can  not  say  that  it  has  wrought  no  injustice  to 

him. 

ivw— 34 
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This  error  does  not  appear  in  the  finding  and  decision  of  the 
court  on  the  trial,  bnt  in  the  decree ;  in  that  respect^  the 
decree  does  not  follow  the  principle  of  the  decision. 

As  already  stated^  the  distribution  of  the  proceeds  of  sale 
should  be  according  to  the  actual  value  of  the  whole  premises. 

It  is  very  desirable,  that,  in  order  to  save  expense  to  all 
parties,  the  decree  should  bo  corrected,  without  a  now  trial ; 
there  would  seem  to  be  no  practical  benefit  to  either  in  distnrb- 
ing  the  findings  or  decision  made  on  the  trial  of  the  cause.  The 
judgment  must,  however,  upon  the  record  before  us,  be  re- 
versed ;  and  the  court  below  may,  I  think,  proceed  to  a  proper 
judgment,  upon  the  original  findings  and  decision,  in  con- 
formity with  these  views. 

Upon  the  other  questions  raised  on  the  appeal,  I  concor  in 
the  opinion  that  no  error  was  committed. 


A  majority  of  the  judges  concurred. 
Judgment  reversed. 


WARNER  V.    BLAKEMAN, 

December,  18C3. 
Modifying  88  £aft,  601. 

A  regular  foreclo&iare,  hj  advertisement,  of  a  irhoUy  void  mortgage,^ 
e.  g.,tL  mortgage  that  has  been  paid  and  satisfiedy-^does  not  cat  off*  tlia 
lien  of  judgment  creditors,  except,  perhaps,  to  a  bona  fide  purcliaaer 
of  the  land  under  the  foreclosure,  ^without  notice ;  and  such  judgment 
creditors  are  not  restricted  to  proceedings  bj  execution  in  disregard  ol* 
the  foreclosure,  but  maj  proceed  by  a  creditor's  suit  to  reach  the 
purchase  money  due  from  the  hona  fide  purchaser  to  the  mort^a^ 
creditor  who  made  the  fraudulent  sale. 

A  creditor,  with  judgment  and  execution  unsatisfied,  filing  a  bill  to  set 
aside  a  fraudulent  conveyance  or  assignment,  may  follow  the  property 
which  was  the  subject  of  the  fraud  into  the  hands  of  any  person  bat  a 
hona  fide  purchaser ;  and  if  it  has  been  transferred  to  a  howa  fide 
purchaser,  &c.,  he  may  have  a  decree  for  the  proceeds  against  the  partr 
who  was  privy  to  and  profited  by  the  fraud. 

If  such  party  has  cold  the  property  at  an  advanced  price,  he  may  be  held 
liable  for  the  increased  value;  but  he  is  not  liable  for  rents  and 
profits. 
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Hiram  W.  Warner  and  John  P.  Loop  brought  thia  action  in 
the  supreme  courts  aa  judgment  creditors  of  Bobert  Turner, 
against  Eben  Blakeman  and  others,  to  set  aside  two  mortgages 
on  land,  and  the  foreclosure  of  one  of  them,  and  subsequent 
conyejances  of  the  property,  on  the  ground  that  the  two  mort- 
gages had  been  paid,  and  that  the  foreclosure  was  fraudulent 
as  against  the  plaintiffs. 

On  March  10, 1853,  plaintiffs  recovered  a  judgment  against. 
Bobert  Turner,  who  then  owned  the  land  in  Madison  count7> 
which  is  the  subject  of  controversy  in  this  action,  and  by  docket- 
ing of  iixe  judgment  in  that  county,  acquired  a  lien  thereupon^. 

The  premises  were  then  subject  to  two  mortgages — one  given* 
by  the  said  Turner  and  another,  to  the  defendant  Blakeman, 
to  secure  the  payment  of  one  thousand  two  hundred  doUara 
cash  lent;  the  other,  given  by  the  said  Turner  to  Hirami 
Whedon,  conditioned  on  its  face  for  the  payment  of  three 
thousand  dollars,  but  in  fact  given  to  secure  an  existing  in- 
debtedness to  a  small  amount,  and  contemplated  future  ad- 
vances, and  also  to  indemnify  Whedon  against  certain  inr 
dorsements,  and  contemplated  future  indorsements  for  the' 
benefit  of  Turner. 

On  April  13, 1853,  at  or  before  which  time  Whedon  had  actual 
notice  of  plaintiff's  judgment,  the  balance  due  from  Turner 
to  Whedon  was  one  thousand  seven  hundred  and  eighty-two 
dollars  twenty-eight  cents,  and  Whedon's  indorsement,  to  the 
amount  of  six  hundred  dollars,  was  outstanding. 

Transactions  were  had  between  the  parties  on  and  prior  to. 
Feb.  17th,  1854,  the  result  of  which  was,  that  on  that  dayr 
Whedon  gave  up  the  three  thousand  dollar  mortgage,  consent- 
ing to  rely  thereafter  solely  upon  the  personal  security  of 
Turner  for  any  balance  remaining  due  to  him ;  but,  instead  of 
delivering  that  mortgage  to  Turner,  or  acknowledging  satisfac-^ 
tion  thereof  (the  same  not  having,  to  that  time,  been  recorded,) 
he  executed  a  formal  assignment  thereof  to  the  defendant 
Blakeman  without  any  consideration,  Blakeman  paying  no 
consideration  therefor,  none  of  the  debts  or  obligations  for 
which  it  had  been  held  as  security  being  transferred  to  Blake7 
man,  and  the  latter  neither  paying  nor  agreeing  to  pay  the 
same,  nor  any  of  them. 
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On  the  same  day  and  prior  thereto.  Turner  made  airange- 
ments,  by  transfers  of  property  and  otherwise,  in  pursuance 
of  which  the  one  thousand  two  hundred  dollar  mortgage  wa 
paid  in  f uU,  and  in  money  receiyed  from  Turner,  or  upon  his 
order.  And  on  Feb.  26,  the  said  Tnmer  and  Blakemsn  hid 
a  settlement  of  their  various  transactions,  in  which  a  balance 
was  found  due  to  Blakeman,  after  payment  of  said  one  thou- 
sand two  hundred  dollar  mortgage,  of  one  thousand  one  hun- 
dred and  twenty  dollars  eleyen  cents,  which  they  then  agreed 
should  be  secured  only  by  a  distinct  and  separate  Becurify, 
which  was  then  given  to  Blakeman  by  Turner,  and  Bkkemau 
delivered  to  Turner  both  mortgages,  as  paid  and  satisfied. 

About  nine  months  afterward,  a  negotiation  was  had  between 
Blakeman  and  Turner,  resulting  in  the  purchase  of  the  prem- 
ises by  the  former,  for  the  price  of  two  thousand  dollars,  and 
the  latter  accordingly  executed  to  Blakeman  a  deed  in  which 
the  premises  were  declared  to  be  subject  to  both  of  the  before- 
named  mortgages,  and  at  the  same  time  restored  the  two  mort- 
gages to  Blakeman's  possession,   retaining  nevertheless,  the 
bond  which  the  one  thousand  two  hundred  dollar  mortgage  was 
originally  given  to  secure;  and  in  December  next  ensuingi 
Blakeman  went  through  the  form  of  a  foreclosure  of  the  three 
thousand  dollar  mortgage,  by  advertisement  pursuant  to  the 
statute,  declaring  in  his  notice  of  sale  that  two  thousand  six 
hundred  and  seventy-five  dollars  twenty-six  cents,  was  due  on 
the  said  mortgage,  and  transmitted  that  notice,  by  mail,  to  the 
plaintiff's  herein.     At  the  sale  made  pursuant  to  the  advertise- 
ment, Blakeman  bid  off  the  premises  himself,  at  the  price  of 
eight  hundred  dollars,  and  entered  into  possession. 

The  object  and  purpose  of  this  form  of  foreclosure  and  sale 
was  to  cut  off  and  extinguish  the  lien  of  the  plaintiff's  judg- 
ment upon  the  premises. 

The  value  of  the  premises  at  the  time  of  the  sale  was  one 
thousand  two  hundred  dollars ;  but  afterward,  and  before  the 
commencement  of  this  action,  Blakeman  sold  part  of  the  said 
premises  to  bona  fide  purchasers,  receiving  money  in  part  pay- 
ment, and  a  bond  and  mortgage  on  the  premises  sold,  to  secure 
the  other  part  of  the  purchase  money,  and  had  contracted  to 
sell  the  other  part  of  the  premises,  but  the  contract  had  not 
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been  carried  into  execution  by  conyeyance  and  full  payment. 
The  aggregate  price  at  which  he  sold  exceeded  the  value  at 
the  time  of  the  attempted  foreclosure. 

Tlie  supreme  courts  on  a  former  hearing  were  of  opinion 
that,  although  the  three  thousand  dollar  mortgage  was  satis- 
fied,  and  its  foreclosure  was  a  fraud,  the  necessity  to  apply  to 
equity  to  set  it  aside  showed  that  the  foreclosure  sale  was 
valid  until  set  aside ;  and  that  a  purchaser  in  good  faith  must 
be  protected ;  that  Blakeman's  title  was  good  as  to  the  mort- 
gagor who  assented  to  the  foreclosure ;  and  that  Cameron  i;. 
Erwin,  5  Hill,  272,  could  not  apply  where  the  mortgagor  looked 
on  without  objection  on  a  sale  to  a  bona  fide  purchaser.  That 
as  to  the  one  thousand  two  hundred  dollar  mortgage,  whether 
it  be  regarded  as  a  lien  or  as  extinguished  by  the  purchase, 
plaintiffs  must  be  allowed  the  amount  unless  it  had  been  paid. 
As  the  court  were  of  opinion  that  the  findings  did  not  show 
whether  the  latter  mortgage  had  been  paid  or  not,  they  reversed 
the  judgment  of  the  referee  who  had  decided  that  the  pur- 
chaser took  no  better  title  than  Blakeman,  and  sent  back  the 
cause  for  further  examination  on  a  new  trial.  Beported  in 
36  Barb.  501. 

On  the  second  trial  the  above  facts  were  found ;  and  the 
court  gave  judgment  for  plaintiff  on  the  referee's   report 

Defendants  appealed. 

,  for  defendants  appellants. 


JV.  Foot€j  attorney  for  plaintiffs,  respondents. 

By  the  Coubt. — ^Woodrufp,  J.  [After  stating  the  above 
facts.] — ^Upon  these  facts  there  are  two  principal  questions. — 
First,  is  the  hen  of  the  plaintiffs'  judgment  extinguished  ?  and, 
second,  if  not,  to  what  relief,  if  any,  are  they  entitled  in  this 
action? 

The  transaction  in  question  was  a  fraud  upon  the  plaintiffs. 
The  facts  constitute  fraud,  and  no  less  so  because  the  referee 
in  his  findings  has  not  employed  the  word  "fraud"  or  *•' fraud- 
ulently," in  order  to  describe  or  characterize  them. 

A  mortgage  that  never  was  a  security  in  the  hands  of  the 


1534  NEW  YORK 


Warner  v,  Blakeman. 


defendant^  Blakeman,  as  against  the  plaintifiEs,  for  any  thing ; 
which  had  been  given  up  by  Whedon,  the  only  party  in  whose 
hands  it  was  a  security,  after  it  had  to  his  sati^action  answered 
the  purposes  for  which  it  was  given ;  which  had  again  been 
given  up  by  Blakeman  himself,  as  paid  and  satisfied,  to  the 
•mortgagor,  is  set  up  nine  months  afterward  for  ihe  fraadulent 
purpose  of  cutting  off  the  plaintiffs'  lien  upon  the  mortgaged 
premises.  Kot  only  so,  but,  manifestly  in  order  to  deceive  the 
plaintiffs,  it  is  falsely  alleged  in  the  notice  of  sale  that  there  is 
due  thereon  nearly  three  thousand  dollars,  a  snm  greater 
than  the  value  of  the  premises ;  and  this,  in  order  that  Blake- 
tnan  may  purchase  the  premises,  divested  of  the  plaintiffs'  lien, 
for  which  purchase  he  negotiated  before  the  foreclosure  was 
Commenced. 

Blakeman,  Whedon  and  Turner,  appear  to  have  regarded  this 
tnortgage  as  a  formal  paper  that  could  be  handed  from  hand 
^o  hand,  and,  however  often  satisfied  by  the  accomplishment  of 
fill  the  purposes  for  which  it  was  delivered,  to  have  new  efficacy 
at  each  successive  delivery  as  a  continuance  of  its  original  lien, 
tio  matter  what  intermediate  rights  had  accrued  to  others, 
j^nd,  after  it  had  been  given  up  to  the  mortgagor  as  paid  and 
satisfied,  and  had  so  remained  for  nine  months,  they  concdye 
the  idea  that  it  may  be  used,  not  as  a  security  for  a  new  debt, 
but  for  the  mere  purpose  of  the  false  representation  that  it  is  a 
subsisting,  valid  instrument,  by  means  whereof  the  plaintiffs, 
deceived  into  submission  to  the  apparent  lien,  may  be  deprived 
of  their  security. 

It  would  not  be  creditable  to  the  administration  of  justice  if 
such  a  scheme  coald  be  successful ;  and  it  is  clear,  I  think, 
that  the  rules  of  law  and  principles  of  equity  are  not  ineffectual 
for  its  prevention. 

Nor  do  I  think  any  extended  discussion  of  the  subject  nec^- 
sary.  It  is  the  just  and  proper  pride  of  our  matured  system  of 
equity  jurisprudence  that  fraud  vitiates  every  transaction  ;  and 
however,  men  may  surround  it  with  forms,  solemn  instruments, 
proceedings  conforming  to  all  the  details  required  in  the  laws, 
or  even  by  the  formal  judgment  cf  courts,  a  court  of  equity 
will  disregard  them  all,  if  necessary,  that  justice  and  equity 
may  prevail 
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No  Qncertain  or  difficult  questions  of  equity  are,  however, 
inyolved  in  this  case.  The  morfgage  in  the  hands  of  Blake- 
man, when  he  attempted  to  foreclose  it,  was  mere  waste  paper. 
It  had  long  heen  functus  officii.  The  power  of  sale  contained 
therein  was  at  an  end. 

Unless,  then,  the  form  of  a  foreclosure,  which  Blakeman 
set  on  foot  for  the  fraudulent  purpose  stated,  gave  him  some 
now  rights,  the  mortgage,  and  what  he  did  under  it,  remain  as 
to  him  but  waste  paper  still. 

What  says  the  statute  ?  Simply  and  only  that  a  sale  duly 
adyertised  and  conducted,  made  to  a  purchaser  in  good  faith, 
shall  be  equivalent  to  a  sale  under  a  decree  of  foreclosure  in 
equity.    L.  1844,  ch.  346,  §  4 ;  3  iJ.  5.  5th  ed.  861,  §  8. 

I  have  no  occasion,  perhaps,  to  say,  that,  upon  the  facts 
found  in  this  case,  no  court  of  equity  would  hesitate  to  open  a 
decree  and  set  aside  a  purchase  by  a  complainant.  Here  there 
is  no  decree  to  be  opened ;  the  plaintiffs'  only  resource  is  an 
action.  There  is  no  occasion  to  consider  this  because  the 
statute  declaring  the  effect  of  the  advertisement  and  sale  to 
Blakeman,  gives  no  ground  of  claim  to  him,  that  he  acquired 
any  rights  thereby.  He  has  no  color  of  pretense  to  be  a  bo^iafid^ 
purchaser. 

The  case  of  Cameron  v.  Irwin,  5  Hill,  272  justifies  a  doubt 
whether,  under  circumstances  such  as  these,  the  power  of  sale 
having  been  extinguished  by  payment  of  the  mortgage,  even  a 
bonafde  purchaser  would  have  acquired  title.  But  the  defend- 
ant, Blakeman,  is  no  such  purchaser.  Indeed,  I  greatly  doubt 
whether  the  holder  of  the  mortgage,  himself,  directing  the  fore- 
closure for  his  own  benefit,  can  ever  become  the  purchaser  so 
as  to  preclude  inquiry  into  any  question  of  antecedent  fraud,  sd 
long  as  the  property  remains  in  his  hands.  But  here,  every 
step  taken  by  Blakeman  is  infected  by  the  false  and  fraudulent 
endeavor  to  cut  off  the  plaintiffs'  lien  by  artifice  and  misrep- 
resentation, using  the  forms  of  law  to  conceal  the  truth  and 
effect  the  object. 

This  apparently  harsh  language  is,  I  think,  not  an  exagger- 
ated statement  of  the  true  aspect  of  the  case  in  a  court  of 
equity.  It  may  be,  that  Blakeman  and  Turner  were  blinded 
by  interest  or  misled  by  the  want  of  correct  information,  as  to 
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the  effect  of  their  acts,  and,  in  a  sense,  they  may  have  honestly 
supposed  that  it  was  not  wrong  to  try  to  cut  off  the  plaintifis' 
judgment  without  paying  it ;  but  the  transaction  must  be 
tested  by  its  own  merits  or  demerits,  as  the  case  may  be. 

My  conclusion  is,  that,  even  without  invoking  those  princi- 
ples of  equity  which,  were  the  language  of  the  statute  less 
explicit,  would  forbid  the  acquisition  of  title  by  Blakeman  to 
the  prejudice  of  the  plaintiffs  by  such  means,  the  statute  gires 
no  effect  to  the  foreclosure,  whatever,  in  favor  of  the  fraadn- 
lent  party,  and  that,  as  to  Blakeman,  the  lien  of  the  plaintiffs' 
judgment  is,  in  equity,  wholly  unimpaired. 

2.  To  what  relief,  if  any,  were  the  plaintiffs  entitled  in  this 
action  ? 

It  is  suggested,  that,  if  the  foreclosure  and  purchase  hj 
Blakeman  are  not  effectual  to  cut  off  the  lien  of  the  plaintiffs' 
judgment,  there  was  no  foundation  for  this  action,  because  the 
plaintiffs  might  proceed  to  sell  by  execution,  and  collect  their 
judgment  out  of  the  real  estate. 

To  this,  there  are  two  answers,  either  of  which  seems  to  me 
suflBicient, — first,  the  proceedings  for  the  foreclosure  were  reg- 
ular ;  there  is  nothing  on  the  face  of  the  mortgage  or  of  the 
proceedings  to  indicate  that  the  title  acquired  by  Blakeman 
was  not  entirely  free  of  the  plaintiffs'  lien.  It  was  the  clear 
right  of  the  plaintiffs  to  file  their  bill  to  remove  this  apparent 
legal  impediment,  and  practically  fatal  hindrance,  to  the  col- 
lection of  their  judgment.  The  practice  of  the  court  to  enter- 
tain such  bills  for  the  benefit  of  judgment  creditors  to^t 
aside  fraudulent  conveyances  or  assignments,  petitions,  mort- 
gages and  collusive  judgments,  is  familiar  to  the  courts  and  to 
counsel.  Second,  it  is  not  clear,  that  those  who  subsequently 
purchased  from  Blakeman  in  good  faith,  without  notice  of  any 
fraud,  are  not  to  be  regarded  as  within  the  equity  of  the  stat- 
ute which  makes  the  title  of  a  lona  fide  purchaser  at  the  sale 
equivalent  to  that  acquired  under  a  decree.  That  view  of 
these  rights  was  taken  in  the  court  below,  and  is  not  inconsis- 
tent with  the  grounds  upon  which  it  is  denied  that  Blakeman 
acquired  any  title  which  can  avail  him  against  these  plaintiffs, 
and,  notwithstanding  the  doubt  expressed  in  Cameron  v.  Irwin, 
ubi  suproy  whether  even  a  bona  fide  purchaser  would  acquire 
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title,  there  was  still  ground  for  invoking  the  jurisdiction  of  a 
court  of  equity  as  to  those  purchasers,  to  the  end,  that,  if  thej 
were  regarded  as  entitled  to  protection  as  bona  fide  purchasers, 
the  unpaid  purchase-money  might  be  held  to  stand  subject 
to  the  plaintiffs'  lien  in  the  place  of  the  land  they  had  so 
purchased. 

The  question  then  recurs,  to  what  relief  are  the  plaintiflfs  en- 
titled ?  The  answer  has  been,  I  think,  correctly  given  in  the 
supreme  court.  It  is,  in  effect,  that,  as  to  Blakeman,  they  are 
entitled  to  subject  to  their  lien  all  the  proceeds  of  the  sale  of 
the  lands  upon  which  their  judgment  was  a  lien.  This  does 
to  him  no  wrong,  and  it  only  gives  to  the  pl^tiffs  their  equit- 
able right.  It  takes  from  Blakeman  the  fruits  of  his  fraud, 
and  it  gives  to  the  plaintiffs  that  which,  but  for  the  fraud,  they 
could  obtain  by  enforcing  their  lien.  In  short,  the  defendant, 
by  device  held  fraudulent  as  to  the  plaintiffs,  has  converted 
into  money,  bonds  and  mortgages,  and  an  executory  contract  of 
sale,  the  subject-matter  in  contest ;  and,  in  equity,  that  into 
which  the  land  has  been  by  such  means  converted,  stands,  in 
the  hands  of  the  fraudulent  party,  in  the  place  of  the  land 
itself. 

This  principle,  too,  is  familiar,  and  is  acted  upon  daily  in 
administering  equitable  relief  to  judgment  creditors,  impeach- 
ing fraudulent  assignments  and  transfers  of  real  and  personal 
estate  alike. 

No  right,  legal  or  equitable,  of  the  purchasers  is  affected  by 
subjecting  the  purchase-money  to  the  plaintiffs'  claims,  for  in 
the  destination  of  that  money  they  have  no  interest,  and  there 
is,  therefore,  on  the  merits,  no  equitable  ground  whatever  for 
their  appeal ;  and  Blakeman  can  not  complain  that  the  court 
below  gave  eflScacy  to  his  own  conveyances  and  contracts  with 
the  other  defendants,  suffering  them  to  operate  in  their  favor 
as  he  intended,  and  still  insists,  they  should. 

The  very  able  and  ingenious  argument  submitted  on  behalf 
of  the  appellants  rightly  states,  that  a  judgment  creditor  has 
gimplj  a  lien  on  the  land,  which  can  ripen  into  title  only  by 
a  sale  and  conveyance.  But  the  case  relied  upon,  Collumb  v. 
Bead,  24  N,  Y.  505,  515,  by  no  means  shows,  that  a  court  of 
equity  will  not  arrest  the  proceeds,  where  the  fraudulent  con- 
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reyance  has  been  so  far  effectual,  as,  in  favor  of  a  bona  fiia 
pnrchafier,  to  withdraw  the  land  itself  bom  the  operation  of 
the  lien. 

The  legitimate  result  of  the  appellants'  argnment  is  this : 
'*  The  jadgment  creditors  have  a  lien  on  the  land ;  if,  I)y  & 
fraudulent  deyice  through  the  forms  of  law,  I  can  clothe  lona 
fide  purchasers  with  a  title,  I  can  hold  the  proceeds  or  froits  of 
the  fraud,  and  set  the  creditors  at  defiance.''  I  think  the 
rights  of  creditors  can  not  be  defeated  by  such  means,  and  that 
the  power  and  jurisdiction  of  courts  of  equity  are  efSdent  to 
prevent  it 

It  is  true,  that,  ordinarily,  the  proper  and  the  adequate  relief 
is  to  declare  the  fraudulent  conveyance  void.  TioB  is  all  that 
is  necessary  for  the  plaintiffs'  protection  or  redress.  It  does 
not  follow,  that,  where  the  intervening  right  of  a  Ixma  fde 
purchaser  renders  that  decree  inappropriate,  the  plaintiffs  are 
remediless,  and  the  defendants  are  to  profit  by  their  own 
wrong. 

The  rule,  where  judgment  creditors  acquire  a  lien  npon  real 
estate,  and  file  a  bill  to  reach  it,  is  clearly  and  comprehccsiveij 
stated  in  Cook  v.  Smith,  3  Sandf.  Ch.  333,  338  :  "  A  creditor 
who,  by  his  judgment  in  respect  of  real  estate,  his  execntion 
issued  as  to  movables,  and  his  execution  returned  as  to  things 
in  action,  is  entitled  to  file  a  bill  to  set  aside  a  frandnlcnt  con- 
veyance, sale  or  assignment,  may  follow  the  proceeds  of  the 
property  transferred,  into  the  hands  of  any  number  of  inter- 
mediate assignees,  and  until  the  property  or  its  proceeds  lodge 
in  the  hands  of  a  bona  fide  creditor  who  has  received  it  and 
applied  it  upon  his  debt,  or  of  a  bona  fide  purchaser  withont 
notice  of  the  fraud. " 

To  the  objection  that  a  receiver  should  not  have  been  ap- 
pointed, and  Blakeman  directed  to  convey  to  him  the  lands 
not  yet  conveyed  to  the  purchasers,  it  is,  I  think,  sufficient  to 
say,  that  the  power  of  the  court  is  ample,  where  the  appoint- 
ment of  a  receiver  is  necessary  in  order  to  carry  into  execution 
and  enforcement  the  equitable  rights  established  by  the  decree. 
No  doubt,  that,  after  the  decree  in  this  case  had  declared  the 
plaintiffs  to  have  a  valid  subsisting  lien  upon  the  land  by  virtue 
of  their  judgment,  unimpaired  by  the  attempted  foreclosnie, 
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but  neyertheless  subject  to  the  rights  acquired  by  the  subse- 
quent purchaser  by  his  contract  with  Blakeman^ — the  plaintiSs 
might  have  issued  execution,  and  sold  that  portion  of  the  land 
subject  to  such  contract ;  but,  the  court  haying  jurisdiction  of 
the  whole  subject  of  the  relief,  and  a  receiver  being  eminently 
proper  for  the  collection  of  the  bonds  and  mortgages  owing  by 
the  purchasers  of  other  portions  of  the  land  already  conveyed 
by  Blakeman,  there  was  great  reason  for  acting  distinctly  in 
affirmance  of  the  contract  of  sale,  and  reqtiiring  the  purchaser 
who  had  not  received  a  deed  to  pay  to  the  receiver;  and  yet 
this  could  not  be  done  in  justice  to  such  purchaser,  without 
assuring  to  him  a  conveyance  when  his  payments  were  com- 
pleted, and  this  required  that  that  the  court  should  require 
Blakeman  to  convey  to  the  receiver. 

It  is  an  error  to  say  that  the  plaintitfs  were,  in  case  of 
such  a  contract,  shut  up  to  the  exercise  of  their  purely 
legal  rights,  to  wit,  a  sale  and  execution,  subject  to  the 
contract ;  they  were,  in  this  respect,  in  the  same  condition 
as  a  judgment  creditor,  whose  judgment  is  recovered  after 
a  bona  fide  contract  of  sale  has  been  made — ^both  hold  judg- 
ment liens,  subject  to  the  contract.  Of  such  a  creditor, 
Dekio,  J.,  says,  in  Moyer  v.  Hinman,  in  this  court,  13  JV.  Y. 
180,  184 :  "  The  creditor  had,  at  law,  the  right  to  acquire  the 
legal  title  to  the  land  by  means  of  a  sheriff's  sale,  and  a 
purchase  by  himself;  but  in  equity,  his  rights  were  limited  to 
the  future  payments  to  be  made  hy  the  plaintiff"  (the  pur- 
chaser). 

These  payments  the  plaintiffs  here  in  a  court  of  equity  have 
secured,  and  this  is  the  only  mode  in  which  the  purchaser 
could  be  also  properly  protected,  and  the  rights  of  the  plaintiffs 
enforced  if  the  purchaser  should  not  perform  his  contract. 

I  do  not  find  any  thing  in  the  decree  appealed  from,  which 
requires  Blakeman  to  pay  over  the  rents  and  profits  of  the  prem- 
ises, or  value  of  their  use  while  in  possession,  though  the 
argument  for  the  appellant  seems  to  assume  that  it  is  so 
adjudged.  The  decision  in  Collumb  v.  Bead,  24  N.  V.  505, 
515,  would  condemn  such  a  requirement,  since,  notwithstanding 
the  plaintiff's  lien,  the  judgment  debtor  might  have  enjoyed 
such  rents  until  a  sale  or  bill  filed  to  reach  them. 
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But  in  regard  to  the  increased  yalne  of  the  property  since 
the  attempted  foreclosure  the  decree  is  right.  If  the  property 
had  been  retained  by  Blakeman  in  his  own  hands,  the  decree 
would  have  declared  that  foreclosure  yoid  and  inoperatiye 
as  against  the  plaintiffs ;  and,  in  that  case,  their  lien,  always 
good  as  against  Blakeman,  would  haye  attached  to  whaterer 
enlianced  yalue  had  acccrued  to  the  land,  and  that  yalne  would 
haye  been  secured  to  the  plaintiffs. 

That  is  awarded  to  them  down  to  the  time  of  the  respective 
sales  by  Blakeman,  and  no  substantial  reason  can  be  giyen  why 
Blakeman,  and  not  the  plaintiffs,  is  entitled  to  it. 

I  think  the  judgment  must  be  aflSrmed. 

All  the  judges  concurred,  except  GnoyEB,  J.,  who  did  not 
yote,  and  Miller,  J.,  absent. 


Judgment  affirmed,  with  costs. 


WATSON  V.   GRAY. 

December,  1808. 

The  employer  of  a  bailding  contractor,  aatUorized  the  cdntractor  to  bay 
lumber,  audgive  an  order  upon  him  (tho  employer),  fjr  the  price, 
promising  to  pay,  and  charge  it  upon  the  contract.  The  ooatraetor 
bought  tlie  lumber  on  the  credit  of  tlie  employer's  name,  and,  after  it 
was  delivered  upon  the  employer'^  premises,  the  bill  for  the  lumber 
was  presented  to  the  employer,  who  then  promised  Terballj  to  pay  it. 
Held^  that  although  the  employer  was  not  rendered  liable  by  the 
purchase  and  delivery  in  his  name.  Instead  of  in  the  contractor's  name 
with  an  order  on  him  for  payment, — ^his  subsequent  promise  to  pay 
operated  as  a  waiver  of  the  order,  and  a  ratification  of  the  contractors' 
agency  in  the  purchase. 

James  H.  Watson  and  others  sued  Daniel  H.  Gray,  in  the 
city  court  of  Brooklyn,  for  goods  sold.  It  appeared  that  one 
Matthews  had  contracted  with  Gray  to  alter  Gray's  house,  and 
applied  to  Gray  for  aid  in  obtaining  the  lumber  necessary. 
Gray  said  to  him  *^  Go  to  any  lumber  yard  and  get  the  lumber 
and  give  them  an  order  on  me,  and  I  will  pay  for  it,  and 
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dednct  it  from  the  contract."  MaHhews,  as  it  appeared^  at 
least  according  to  part  of  the  testimony  on  the  trials  instead 
of  giving  his  order  for  lumber,  which  he  consequently  bought, 
bought  the  lumber  from  plaintiffs,  on  Gray's  credit,  and  plain- 
tiffs, trusting  to  that  credit  on  Matthews'  representations 
delivered  it  on  defendant's  premises.  At  the  time  of  deliver- 
ing it,  and  after  the  deposit  of  the  lumber  on  the  premises,  the 
bill  therefor,  made  out  against  Gray,  was  presented  to  Gray, 
and  he  yerbaUy  promised  to  pay  it. 

Tlie  supreme  court,  on  appeal,  reversed  a  judgment  for  plain- 
tiffs, which  the  city  court  gave.     Plaintiffs  appealed. 

DwiGHT,  J. — ^It  was  considered,  in  the  opinion  pronounced 
at  the  general  term,  that  the  motion  for  a  nonsuit  was  properly 
denied  for  the  reason  that  there  was  evidence  tending  to  show 
that  Matthews  had  authority  to  get  lumber  on  the  defendant's 
credit ;  but  it  was  said  that  the  subsequent  evidence  presented 
a  different  aspect  of  the  case,  viz. :  that  the  direction,  given  by 
the  defendant  to  Matthews,  was  to  go  to  a  lumber  yard  and  buy 
the  lumber  for  himself,  giving  an  order  on  the  defendant  to 
pay  for  it.  Assuming  this  to  be  the  true  aspect  of  the  case, 
and  that  Matthews  had,  therefore,  no  authority  to  buy  lumber 
on  the  defendant's  credit,  it  was  held,  that  the  court  below 
erred  in  refusing  to  charge  in  both  respects,  as  requested  by 
the  defendant ;  and  the  judgment  was  reversed  on  that  ground. 
I  think  the  reversal  was  error.  It  can  not  be  claimed  that  the 
evidence  on  the  part  of  the  defendant  was  conclusive,  on  the 
question  of  the  authority  given  to  Matthews.  Whatever  evi- 
dence there  was  in  the  case,  at  the  time  of  the  motion  for  a 
nonsuit,  tending  to  show  that  Matthews  had  authority  to  buy 
on  defendant's  credit,  remained  in  the  ease  at  the  time  of  the 
request  to  charge,  and  though  it  had  been  contradicted  by  the 
defendant,  it  was  plainly  a  question  for  the  jury,  which  state- 
ment was  a  true  one,  and  what  Matthews'  authority  really  was. 
It  would,  therefore,  have  been  error  for  the  court  to  charge  in 
accordance  with  any  request  which  assumed  cither  of  the 
aspects  of  the  case  to  be  the  correct  one. 

But  even  if  the  evidence  had  been  conclusive,  that  Mat- 
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thews'  only  authority  was  to  buy  on  his  own  credit;  giving  an 
order  on  the  defendant  in  payment  of  his  debt,  yet  if  he  did, 
in  contravention  or  excess  of  his  authority,  or  wiUiont  any  ac- 
thority  at  all,  buy  for  the  def endant^  and  on  his  credit,  it  was 
possible  for  the  defendant  afterward  to  ratify  such  unaathorized 
act,  and  to  bind  himself,  though  he  was  not  bound  by  the  act 
of  Matthews.  And  it  seems  to  me  that  there  was  evidence  in 
this  case  amply  sufficient,  if  believed,  to  warrant  the  jury  in 
finding  such  a  ratification.  In  the  first  place,  it  appears,  with- 
out dispute,  that  Matthews  did  buy  the  lumber  on  the  credit 
of  the  defendant,  and  that  the  plaintiffs,  trusting  to  that 
credit,  delivered  the  lumber  on  the  defendant's  premises.  We 
have  then  the  testimony  of  the  carman,  who  drew  the  lumber, 
that  at  the  time  of  delivering  it,  he  presented  a  bill  of  it  to  the 
defendant,  made  out  in  items,  charged  to  the  defendant  ''per 
Matthews,"  and  that  the  defendant,  after  looking  at  the  bil], 
the  lumber  itself  being  in  sight,  promised  to  pay  it. 

If  such  were  the  facts,  the  ratification  of  Matthews'  act  of 
agency  was  complete,  and  the  liability  of  the  defendant  was 
fixed.  The  ratification  was  with  full  knowledge  of  all  the 
facts.  The  defendant  knew  that  Matthews  had  ordered  the 
lumber ;  that  he  had  ordered  it  on  his,  the  defendant's,  credit, 
and  that  it  had  been  charged  to  him  and  delivered  to  him  there, 
upon  his  premises.  He  had  before  him  a  biU  of  items  of  the 
purchase,  and  the  lumber  itself  was  present  for  his  inspection. 
Matthews  corroborated  the  carman  as  to  the  presentation  of 
the  bill  to  the  defendant,  and  a  salesman  of  the  plaintiffs  testi- 
fied, that,  a  short  time  afterward,  he  again  presented  the  same 
bill  to  the  defendant,  and  he  again  promised  to  pay  it  With 
this  evidence  in  the  case,  which,  though  contradicted  by  the 
defendant,  the  jury  had  a  right  to  believe,  it  would  have  been 
manifest  error  for  the  court  to  chargo  as  requested,  that,  if  the 
defendant  was  not  liable  for  the  lumber  at  the  time  of  its  de- 
Uvery,  there  was  nothing  in  what  subsequently  occurred  to 
make  him  liable,  and  equally  error  to  charge,  that  tho  defend- 
ant's acts  and  declarations  were  no  waiver  of  his.  right  to  insist 
upon  having  an  order  from  Matthews  for  the  payment  of  the 
bill.  I  think  the  whole  case  was  proi)erly  submitted  to  the 
jury,  first,  to  say  what  Matthews'  authority  was,  and,  second, 


COURT  OF  APPEALS.  643 

Watson  V.  Gray. 

eyen  if  ho  had  acted  in  contrayention  or  excess  of  his  anthority, 
whether  the  defendant  had  not  suhsequentlj  ratified  his  act^ 
and  made  himself  liable  for  the  debt. 

If  these  views  were  correct,  the  judgment  and  order  of  the 
general  term  should  be  reversed,  and  the  judgment  of  the 
court  below  affirmed. 

GBoyEB  J. — ^The  motion  to  dismiss  the  complaint  was  prop- 
erly denied.  Evidence  had  been  given  by  the  plaintiffs,  tend- 
ing to  show  thafc  Matthews  purchased  the  lumber  of  them  in 
the  name  of  and  upon  the  credit  of  the  defendant;  that  a 
bill  was  made  of  it  against  the  defendant,  and  delivered  by  the 
plaintiffs  to  their  cartman  to  present  to  the  defendant  at  the 
time  he  delivered  the  lumber;  that  the  cartman  unloaded 
the  lumber  upon  the  sidewalk  upon  defendant's  premises ; 
that  he  then  presented  the  bill  to  the  defendant,  who  said, 
"  Matty  (Matthews)  pay  this;  "  to  which  the  cartman  rephed, 
**He  says  you  pay  it,"  and  was  going  to  take  back  the  bill, 
when  the  defendant  said,  "  Never  mind,  I  will  see  that  Mr. 
Watson  gets  his  money,"  and  retained  the  bill.  This  was 
evidence  proper  to  be  submitted  to  the  jury,  for  them  to  deter- 
mine whether  the  defendant  had  not  given  to  Matthews 
authority  to  purchase  the  lumber  for  him,  upon  his  credit,  or 
that,  knowing  he  had  so  purchased  of  the  plaintiff,  of  a  rati- 
fication of  such  purchase. 

Various  exceptions  were  taken  by  the  defendant's  counsel 
to  the  charge  of  the  judge.  To  understand  these  exceptions, 
it  is  necessary  to  consider  them  in  reference  to  the  evidence. 
From  that,  it  appears  that  Matthews  had  made  a  contract  with 
defendant  to  find  the  materials  and  do  a  job  of  carpenter  work 
upon  a  building  for  defendant ;  that  Mat(hews  informed  the 
defendant  that  he  could  not  procure  the  lumber ;  that  defen- 
dant gave  him  his  address,  and  told  him  he  could  upon  that 
buy  lumber  at  any  yard  ;  to  go  and  buy  it,  and  draw  an 
order  on  him  for  the  price,  and  he  would  pay  it,  and  apply 
the  amount  upon  the  contract  The  court,  among  other 
things,  charged  the  jury  that  if  Matthews,  under  this  authority, 
had  drawn  an  order  upon  the  defendant,  for  the  price  of 
the  lumber  purcba<3ed  of  plaintiff,  and  delivered  the  same  to 
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the  plaintiff,  and  he   presented  it  to  defendant  in  a  proper 
time,  the  plaintiff  could  have  recovered  of  defendant  in  case 
he  refused  to  accept  and  pay  the  order.    To  this  part  of  the 
charge,  the   counsel  for   the    defendant  excepted.    It  would 
appear  that  this  was  wholly  immaterial,  inasmuch  as  no  sach 
order  was  ever  drawn  or   presented;  but  it  became  material 
in  consequence  of  the  further  charge  in  relation  to  a  waiver 
of  the  order  by  defendant.    The  correctness  of   the  former 
portion  of  the  charge  depends  upon  the  construction  of  flie 
authority  given  by  defendant  to  Matthews.    If  by  that,  is  to 
be  understood  that  the  defendant  promised  Matthews  that  if 
he  bought  lumber  for  himself,  upon  his  own  credit,  and  drew 
upon  the  defendant  for  hi3  debt  so  contracted,  he,  the  defend- 
ant, would  pay  the    draft,  the   charge    is    erroneous.    The 
defendant  would  not  bo  liable  upon    his  verbal  promise  t3 
accept   and  pay,  and  the  plaintiff  could  maintain  no  acion 
against  him  upon  his  refusal.     But  if  it  constituted  Matthews 
the  agent  of  the  defendant  to  buy  lumber  upon  his  credit,  he 
undertaking  to  pay  therefor,  upon  being  presented  with  the 
order  of  Matthews,  drawn  upon  him  therefor,  the  charge  was 
correct.     It  was  the  promise  of  the  defendant  to  ]iay  his  own 
debt  in  this  particular,  and  was  binding  upon  the  defendant 
The  facts  and  circumstances  satisfy  me  that  the  latter  was  the 
true  intention  of  the  parties.    Matthews  told  the  defendant  be 
could  not  procure  the  lumber.    That  was  equivalent  to  say- 
ing that  he  had  no  means  to  pay,  and  no  credit ;  whereupon 
the  authority  was  given.    If  this    authority  did   not  enable 
Matthews  to  pledge  the  credit  of  the  defendant  for  the  lumber, 
it  would  not  in  any  way  facilitate  his  getting  it,  and  would 
have  been   substantially  useless.    It  was  important  for  the 
defendant  to  have  the  order,  as  that  would  be  a  voucher,  show- 
ing his  payment  to  Matthews  upon  the  contract. 

The  court  charged  that  the  defendant  might  waive  the 
order.  The  defendant's  counsel  requested  the  court  to  chai]ge 
that  there  was  no  evidence  of  such  waiver.  The  court  refused 
so  to  charge,  and  submitted  to  the  jury  as  a  question  of  fact, 
whether  he  had  waived  it.  If  the  construction  I  have  pat 
upon  the  contract  is  correct,  this  part  of  the  chai^ge  is  so  also. 
By  that,  this  was  the  debt  of  the  defendant,  wbic!)   he  had 
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order.     The  defendant's  counsel  requested  the  court  to  charge 
that  there  was  no  eyidence  of  such  waiver.    The  court  refused 
80  to  charge^  and  suhmitted  to  the  jury  as  a  question  of  fact, 
whether  he  had  waived  it    If  the  construction  I   have  put 
upon  the  contract  is  correct,  this  part  of  the  charge  is  so  also. 
By  thaty  this  was  the  deht  of  the  defendant,  which  he  had 
undertaken  to  pay  upon  being  presented  with  the  order,  and  it 
is  obvious  that  he  had  the  right  to  waive  this,  and  his  promise, 
upon  being  presented  with  the  bill  by  the  plaintiff's  cartmr 
to  see  it  paid,  as  testified  by  the  cartman,  was  evidence  of  sacii 
waiver.     The  same  reasoning  furnishes  an  answer  to  the  ex- 
ceptions taken  to  the  refusal  of  the  judge  to  charge,  that,  un- 
less the  waiver  of  the  order  was  made  before  the  delivery  of  the 
lumber,  it  was  void.      This  exception  is  based  upon  the  idea 
that  the  lumber  was  purchased  by  Matthews  upon  his  credit, 
and  the  debt  therefore  his,  and  that  consequently  any  under- 
taking by  the  defendant  to  pay  it  is  within  the  statute  of 
frauds.     In  the  view  I  take,  the  debt  was  the  defendant's,  and 
there  was  no  liability  against  him  (Matthews)  except  to  give 
the  order  if  requested,  that  the  plaintiff  could  enforce. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
that  of  the  city  court  of  Brooklyn  affirmed. 

A  majority  of  the  judges  concurrod  in  this  conclusion. 

Judgment  accordingly. 
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Afflnnl]igSJ?oM.418. 

An  order  on  a  bank  to  deliver  negotiable  securities  to  a  person  named  or 
his  order,  with  a  direction  to  "give  him  the  cash"  if  thej  have  been 
collected,  is  equivalent  to  a  draft  payable  to  him  or  order ;  and  author- 
ises the  bank  to  pass  the  amount  of  such  cash  to  his  credit  in  deposit ; 
and  after  haying  done  so,  and  paid  out  the  amount  on  his  checks,  the 
bank  is  not  liable  to  the  original  owner.* 

Plaintiffs  sued  to  recover  fiye  thousand  dollars,  the  proceeds  of 
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two  drafts  on  the  Mercantile  Bank,  sent  by  plaintiffs  to  defend- 
ants to  be  collected  by  tbem  and  the  amount  to  be  used  (o  pay 
two  notes  of  Messrs.  Cook,  Everts  &  Oo.,  which  had  been  made 
payable  at  defendant's  bank.  These  notes  were  provided  for 
at  maturity  in  some  other  way  and  the  proceeds  of  the  drafts 
which  had  been  collected,  were  credited  to  p1ainti&  by  de- 
fendants. On  May  2,  1861,  plaintifiEs,  before  they  knew  that 
the  drafts  had  been  collected,  wrote  to  defendants  as  follows: 
"  Please  deliver  to  C.  W.  Kellogg,  Esq.,  or  order  [here  followed 
a  designation  of  the  notes  and  the  drafts]. 

^^If  the  two  drafts  are  to  onr  credit,  then  deliver  to  Mr.  Kdr 
Ifigg  the  cash^fiXiA,  oblige,"  &c. 

Mr.  Kellogg  was  a  depositor  in  the  defendants'  bank;  snd 
on  May  4, 1861,  defendants  delivered  to  him  the  two  notes 
mentioned  in  the  leister,  and  also  placed  to  his  credit,  in  his 
deposit  account,  the  proceeds  of  the  two  drafts.  Kellogg  drew 
against  the  credit,  so  that  on  or  before  May  7,  1861,  he  had 
drawn  out  the  enture  amount  of  the  proceeds.  On  May  9, 1861, 
plaintiffs,  by  their  cashier,  wrote  to  defendants  a0  follows:  ^I 
have  drawn  on  you  this  day  for  the  amount  of  the  drafts,  five 
thousand  dollars,  in  favor  of  E.  J.  Blake,  Esq.,  cashier,  which 
please  honor,  unless  you  have  already  paid  the  amount  on  our 
order  to  0.  W.  Kellogg."  On  May  15, 1861,  plaintiffs  by  iheir 
cashier  again  wrote  to  defendants  saying,  *'  Please  inform  me 
whether  you  have  paid  our  draft  for  five  thousand  doUars  toC. 
W.  Kellogg,  and  oblige."  On  May  17,  1861,  defendants  an- 
swered, "We  have  given  credit,  4th  inst,  to  C. W.  Kellogg, five 
thousand  dollars,  upon  your  ordor  of  course.^  On  May  18» 
1861,  plaintiflTs  demanded  the  money  notwithstanding  it  had 
been  thus  credited  to  and  drawn  against  by  Kellogg. 

Tlie  superior  court,  at  general  term,  held  that  the  direction 
to  give  the  cash  to  Kellogg  was  equivalent  to  a  direction  to  pay 
it  to  him  or  his  order,  and  that  the  transfer  of  the  credit  from 
plaintiff's  account  to  that  of  Kellogg  (who  was  to  be  regarded 
as  the  payee  of  a  draft)  was  an  extinguishment  of  the  debt  as 
between  the  parties  to  this  action.     Beported  in  2  ItoiL  41& 

Plaintiffs  appealed  to  this  court 

B.  W.  Huntington,  for  plaintiffs,  appellants,  that  defend* 
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ants  were  baOees,  cited  Oraves  v.  Dudley,  20  JV.  F.  80 ;  ex- 
plaining Commercial  Bank  of  Albany  v.  Hughes,  1?  Wend.  94. 
That  plaintifFa  had  a  speciHc  lien  on  the  fnnd,  Tradesmens' 
Bank  t;.  Merritt,  1  Paige,  302 ;  Mechanics  Bank  v.  Levy,  3  Id. 
606. 

Barlow  d  Hyatt,  ior  defendants,  respondents,  that  the  de- 
posit of  the  money  to  Kellogg's  credit  was  a  payment  to  him, 
cited  Langley  v.  Warner,  3  N.  F.  327. 

By  the  Govbt. — Porteb,  J. — The  complaint  was  properly 
dismissed.  The  Park  Bank  was  gnilty  of  no  breach  of  daty  ; 
nor  was  it  indebted  to  the  plaintiff  at  the  time  the  snit  was 
commenced.  The  proceeds  of  the  drafts  w^e  properly  placed 
to  the  credit  of  the  Weedsport  Bank,  and  its  direction  to  de- 
Myer  the  cash  so  credited,  with  the  notes,  to  0.  W.  Kellogg  or 
Older,  was  sufficient  eyidence  of  his  authority  to  receive  pay- 
ment from  the  defendant  It  was  so  treated  by  the  Park  Bank, 
in  passing  the  amount  to  his  credit^  and  permitting  him  to 
draw  it  out  on  the  faith  of  the  order.  That  it  was  so  intended 
by  the  Weedsport  Bank,  is  evident  from  the  letter  of  provisional 
revocation,  which  directs  the  defendant  to  hold  the  five  thou- 
sand dollars  to  meet  a  latter  draft  in  favor  of  Blake,  ^'  unless 
yon  have  already  paid  the  amount  on  our  order  to  G.  W. 
Kellogg.''  Even  if  the  order  were  construed  as  calling  for  a 
technical  delivery  of  the  money,  the  defendant  fully  complied 
with  its  terms,  by  the  successive  payments  in  cadi  made  to  the 
<»der  of  Kellogg  prior  to  the  letter  of  revocation.  But  the  in- 
strument was  in  terms  negotiable,  and  it  was  properly  regarded 
by  the  court  below  as,  in  substance  and  effect,  a  draft  for  the 
payment  to  G.  W.  Kellogg,  or  order,  of  the  sum  of  five  thousand 
dollars,  deposited  in  the  Park  Bank  to  the  credit  of  the  drawer. 
It  was  duly  honored  by  passing  the  amount  to  the  credit  oi 
flie  payee,  with  his  assent,  on  the  books  of  the  bank. 

The  judgment  should  be  affirmed. 

Jakes  G.  Smith,  J.,  also  delivered  an  opinion  for  affirmance. 

Moboan,  J.,  dissented. 

All  the  other  judges  concurred* 

Judgment  affirmed,  with  costs. 
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WEHEKAMP  V.  WILLET. 

September^  1864. 

Under  the  married  women's  acts,  and  the  provisionB  of  the  code  of  pio- 
cedare  in  1860»  a  wife  might,  as  a  party  to  an  action,  testifj  on  her  own 
behalf  like  any  other  party,  irrespective  of  the  interest  of  her  hiisbtod, 
except  that  she  could  not  be  required  to  disclose  communications  mtde 
by  one  to  the  other.* 

A  witness  can  not  be  required  to  put  a  question  to  a  person  in  eonrt  to 
elicit  information — e.  g.,  as  to  the  full  name  of  a  person  of  which  aho 
professes  to  be  ignorant. 

The  affidavits  on  which  a  new  trial  was  ordered,  though  served  on  the 
attorney  of  the  adverse  party  and  not  contradicted,  are  not  admlanhio 
on  the  trial  to  impeach  testimony  given  there  by  such  adverse  ptrtj. 

In  impeaching  a  witness  by  the  direct  examination  of  atMUur  witnesB, 
the  only  proper  inquiry  is,  as  to  the  general  moral  character,  and  the 
public  reputation  of  the  former,  as  a  truthful  or  untruthful  persoD.  It 
is  not  permissible  to  inquire  into  specified  acts  of  immorality  or  mis- 
conduct, f 

Ella  Wehrkamp  brought  this  actiou,  in  the  New  York  com- 
mon pleaSy  against  James  0.  Willet^  sheriff  of  the  coanty  of 
New  York  (for  whom,  on  his  death  pending  the  action,  James 
8.5  his  executor^  was  substituted  as  defendant),  to  recorer 
possession  of  personal  property,  consisting  of  carpets  and 
pictures,  which  she  alleged  was  unjustly  detained  from  her. 
The  defense  was  that  the  property  belonged  to  William  G. 
Wehrkamp,  and  had  been  taken  in  execution  on  a  judgment 
obtained  against  him  at  the  suit  of  one  Marline.  On  the  first 
trial  plaintiff  obtained  a  verdict,  which  was  set  aside,  and  a  new 
trial  granted,  on  the  ground  of  newly  discovered  testimonj. 

*  For  the  rule  now  adopted  by  statute,  see  3  L.  1867,  p.  2221,  ch.  887. 
Consult  also  Marsh  v.  Potter,  80  Barb,  506 ;  Hooper  d.  Hooper,  43  U, 
293 ;  Chamberlain  v.  People.  23  J^.  F.  85 ;  Card  v.  Card,  39  Id.  817 ; 
Maverick  v.  Eighth-avenue  R.  B.  Co.,  S6  Id.  378 ;  and  see  Hicks  «.  Bndiier. 
vol.  2,  p.  362,  of  this  series. 

The  rule  of  exclusion  only  applies  in  case  of  lawful  marria^  Dennis 
o.  Crittenden,  42  N.  7.  542.  Consult  also  South  wick  v.  South  wick,  19 
JV.  T.  510 ;  affirming  9  Ahb.  Pr.  N.  8.  109. 

f  Otherwise  of  inquiries  addressed  to  the  witness  assailed.  Shepaiti 
9.  Parker,  86  K.  T.  517,  aud  cases  there  cited :  Brandon  v.  People,  43  itf. 
265 ;  Real  d.  People,  Id.  270. 
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(The  motion  is  reported  in  1  Ddlyy  4 )  On  the  second  trial 
plaintiff  offered  herself  as  a  witness,  and  was  objected  to  by 
defendant  on  the  ground  that  the  action  being  under  the 
sheriff's  claim  on  the  husband,  it  was  substantially  against 
him,  and  she  could  not  be  examined  as  a  witness,  because  her 
husband  was  so  far  interested  in  the  case.  The  objection  being 
overruled,  defendant  excepted. 

Other  details  suflSciently  appear  in  the  opinion  of  Wright,  J. 
The  testimony  on  the  part  of  plaintiff  was  principally  directed 
to  showing  how  she  had  become  possessed  of  the  property  in 
question,  and,  on  the  part  of  defendant,  to  discrediting  the 
testimony  of  the  plaintiff,  by  showing  that  she  was  a  woman  of 
bad  character. 

A  verdict  was  rendered  for  plaintiff  for  six  hundred  and 
seventy  dollars,  and  the  judgment  entered  thereon  was  affirmed 
by  the  court  at  general  term ;  and  defendant  appealed. 

A.  R.  Dyetty  for  defendant,  appellant. 

C,  Bainbridge  Smithy  for  plaintiff,  respondent. 

By  the  Couet. — Wright,  J. — The  plaintiff  was  sworn  as 
a  witness  in  her  own  behalf;  the  defendant  objecting  to  her 
examination,  as  the  case  states,  on  the  ground  that  the  action 
being  under  the  sheriff's  claim  against  her  husband,  it  was  sub- 
stantially against  him,  and  she  could  not  be  examined  because 
her  husband  was  so  far  interested  in  the  case.  The  point  of  the 
objection  is  not  clear,  but  if  it  has  any  meaning  it  is  this,  that 
the  sheriff  having  taken  and  sold  property  under  an  execution 
against  the  plaintiff's  husband,  an  action  to  test  the  title  to 
such  property  is  one  substantially  against  him,  and  in  which 
he  is  interested,  and  the  law  forbids  husband  and  wife  to  testify 
either  for  or  against  each  other.  Eegarding  this  as  the  sub- 
stance of  the  objection  there  is  no  force  in  it. 

The  rule  of  the  common  law  did  not  prohibit  husband  and 
wife  from  testifying  in  a  civil  action,  unless  one  or  the  other,  or 
both,  were  parties,  or  directly  interested  in  the  subject  of  the 
action.  Here  the  husband  was  not  a  party,  nor  had  he  any 
sach  interest  as  would  have  disqualified  the  wife  by  strict  com- 
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mon  law  mles.  The  action  was  in  no  proper  sense  agdnsthiiiL 
fie  made  no  claim  to  tke  properfcj  taken  and  sdd  by  the 
defendant;  and  had  no  interest  in  the  litigation,  nnless,  indeed, 
to  haye  his  debts  paid  from  property  to  which  he  laid  no  claim. 
There  was  no  conflict  of  interest  between  hasband  and  wile ; 
Che  latter  claiming  the  property  as  her  own,  and  the  fonner 
not  disputing  or  gainsaying  her  rights  to  it 

But  had  the  husband  been  a  party  to  the  action,  having  any 
interest  in  the  result,  the  plaintiff's  competency  would  not  hafi 
been  affected. 

The  code  provides  that  a  party  to  an  action,  &c.,  ^may  be 
examined  as  a  witness  in  his  own  behal/,  or  in  behalf  of  any 
other  party,  in  the  same  manner,  and  subject  to  the  aame  ndei 
of  examination  as  any  other  witnesses,''  except  ^  that  neitber 
busband  nor  wife  shall  be  required  to  disclose  any  communi- 
cation made  by  one  to  the  other.''    Cod$  of  Pro.  §  399,  as 
amended  in  1860 ;  L.  1860,  p.  787,  ch.  459.     The  letter  of  the 
statute  certainly  extends  to  married  persons  when  they  are 
parties,  not  haying  conflicting  interests;  and  the  exception  is 
a  plain  indication  of  the  legislative  intention  to  change  or 
modify  the  common  law  rule  as  to  the  admissibility  of  bnabaiid 
and  wife  as  witnesses.    The  reason  of  the  latter  rule  for  not 
admitting  husband  and  wife  as  witnesses  for  each  other  waa 
because  of  an  identity  of  interest ;  nor  were  they  admitted 
against  each  other,  because  this  was  deemed  contrary  to  the 
legal  policy  of  marriage.    Husband  and  wife,  says  Blackstoki, 
"^are  not  allowed  to  be  evidence  for  or  against  each  other, 
partly  because  it  is  impossible  that  their  testimony  should  be 
indifferent,  but  principally  because  of  the  union  of  persona, 
and,  therefore,  if  they  were  admitted  to  be  witnesses  for  each 
other,  they  would  contradict  our  maxim  of  law,  no  one  shall  te 
a  witness  in  his  own  cause ;  and  if  against  each  other,  they 
would  contradict  another  maxim,  no  one  is  obliged  to  conTict 
himself;'    1  Blacks.  Com.  443.    *'  If  they  "  (husband  and  wile), 
gays  Baron  Gilbert,  in  his  work  on  evidence,  (page  552,) 
**  swear  for  each  other,  they  are  not  beliered,  because  their 
interests  are  absolutely  the  same,  and,  therefore,  they  can  gite 
no  more  credit  when  they  attest  for  each  other,  than  when  a 
man  attests  for  himself^  and  it  would  be  very  hard  if  a  wife 
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should  be  allowed  as  eyidence  against  her  husband,  when  she 
can  not  attest  for  him.  Such  a  law  woald  occasion  implacable 
quarrels  and  :4iTi8ionB,  and  destroy  the  yery  legal  policy  of 
marriage."  Bat  of  late  years,  in  this  State,  material  and  radi- 
cal  changes  hare  been  made  in  the  law  of  husband  and  wife, 
and  in  the  law  of  evidence,  and  the  competency  and  admissi- 
bility of  witnesses,  nndermining  in  a  great  degree  the  uses  of, 
and  practically  abrogating  the  common  law  rule. 

The  wife  has  been  admitted  to  separate  rights  of  property^ 
and  to  separate  rights  of  action,  eyen  as  against  the  husband 
himself.  Interest  in  the  event  of  the  action  is  no  longer  a 
ground  for  excluding  a  witness,  and  the  parties  themselves  may 
be  witnesses  in  their  own  behalf,  or  witnesses  in  their  own 
cause.  Parties,  with  certain  exceptions,  are  placed  upon  the 
same  footing  and  subject  to  the  same  rules  of  examination  as 
any  other  witnesses.  There  is  no  longer  any  reason  for  exclud- 
ing husband  and  wife  as  witnesses  for  or  against  each  other  on 
the  ground  of  interest ;  for  as  parties  to  an  action  they  may  be 
witnesses  for  themselves ;  and  it  was  this  ^und  of  union  of 
interest  and  privilege  between  husband  and  wife  that  mainly 
gnv^  rise  to  the  common  law  rule,  excluding  them  from  testi- 
fying for  or  against  each  other.  Be  this,  however,  as  it  may^ 
the  tendency  and  effect  of  legislation  has  been  to  abrogate  the 
eommon  law  distinctions  growing  out  of  the  marital  relation 
in  respect  to  the  competency  of  witnesses ;  whether  husband 
or  wife  are  parties  to,  or  interested  in  an  action^  they  may  be 
examined  in  the  same  manner,  and  subject  to  the  same  rules 
of  examination,  as  any  other  witness,  except  that  they  shall  not 
be  required  to  disclose  any  confidential  communication  made 
to  each  other  during  marriage.  If  husband  and  wife  are  parties 
to  an  action,  the  statute  in  terms  makes  them  competent  wit- 
nesses in  their  own  behalf,  or  in  behalf  of  any  other  party,  and 
subjects  them  to  the  same  rules  of  examination  as  other  wit- 
nesses, except  protecting  either  from  a  disclosure  of  communi- 
€»ktions  made  by  one  to  the  other.  The  exception  U  strongly 
indicative  of  the  legislative  intention  to  render  husband  and 
wife,  when  parties,  competent  to  testify  as  to  all  mutters,  other 
than  communications  made  by  the  husband  to  the  wife,  or  the 
wtte  to  the  husband. 
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In  the  present  case  the  action  was  brought  by  the  wife  for 
conversion  of  her  separate  property.  As  the  plaintiff,  ebe 
could  testify  on  her  own.  behalf,  and  had  the  con troTersy  been 
between  her  husband  and  a  third  person  in  respect  to  the 
property,  I  entertain  no  doubt  that  she  would  haye  been  a 
competent  witness  to  show  title  in  herself,  and  out  of  ber  bos* 
band,  unless  such  title  came  through  the  latter. 

The  property  consisted  of  Brussels  carpeting  and  oil  paint- 
ings, and  the  testimony  of  the  plaintiff,  if  credited,  dearly 
established  her  title  to  it  Indeed,  all  the  evidence  as  to 
ownership  was  on  the  part  of  the  plaintiff^  and  her  oim  state- 
ment was  materially  corroborated  by  disinterested  witnesses. 

The  defendant's  proof  was  mainly  directed  to  an  impeach- 
ment of  the  plaintiff  and  to  lessening  the  value  of  the  paint- 
ings.   It  appeared  from  her  testimony  in  connection  with  the 
other  witnesses  that  she  was  a  native  of  Denmark,  and  lived 
with  her  parents  until  she  was  fourteen  years  of  age.    She  then 
went  to  live  with  her  aunt  in  Sweden,  who  was  wealthy,  and 
she  was  with  the  latter  some  six  or  seven  years.    Her  annt  left 
her  sick  at  Hamburg,  in  Germany,  and  went  to  Paris,  and 
after  her  recovery  she  came  to  this  country.    She  brought  with 
her  one  thousand  dollars  in  gold,  and  nearly  two  thousand 
dollars  worth  of  jewelry,  given  to  her  by  her  aunt,  and  also 
three  paintings,  '^  The  King  and  the  Queen  of  Denmark," 
"  The  Sacri  fice  "  and  "  The  Aurora.  **  She  was  supported  in  the 
fact  of  having  gold,  costly  jewelry  and  paintings  when,  in  1S53, 
she  embarked  for  this  country,  by  a  lady  who  knew  her  at 
Hamburg.    On  her  arrival  at  New  York  she  put  up  at  the 
Hotel  Constance,  and  the  bookkeeper  of  the  establishment  tes- 
tified to  having  seen  in  her  possession  some  five  hundred  dollars 
or  six  hundred  dollars  in  gold,  and  also  much  valuable  jewelry. 
She  was  married  in  September,  1854,  to  W.  Wehrkamp,  who 
was  a  bookkeeper,  and  a  person  without  means,  and  neither  at 
the  time  of  the  marriage  or  since  had  been  engaged  in  any 
business  on  his  own  account     Some  three  years  after  the  mar- 
riage, the  plaintiff,  and  her  husband  went  to  Europe,  but  were 
absent  but  a  short  time.    Seven  of  the  paintings  taken  by  the 
sheriff  were  purchased  by  the  plaintiff  from  an  English  artist 
after  her  marriage,  with  her  own  means,  and  five  small  pieces 
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she  painted  herself!  She  kept  an  account  in  her  own  name  in 
the  Bleecker-street  Savings  Bank  from  March,  1805,  to  March, 
1857,  and  while  the  account  was  running  the  teller  testified 
that  she  spoke  to  him  of  having  paintings  and  jewelry  which 
she  desired  to  selL  In  1856  and  1857  she  purchased  the  carpets 
in  question  from  Doughty  &  Brother,  who  only  knew  her  in 
the  transaction.  A  short  credit  was  given,  and  she  paid  for 
them  with  her  own  money.  Of  this  carpeting  there  were  over 
five  hundred  yards,  worth  at  least  one  dollar  per  yard.  It  is 
true  that  the  plaintiff  and  Wehrkamp  were  living  together  as 
husband  and  wife  when  the  property  was  seized,  but  beyond 
this  there  was  not  a  fact  or  circumstance  in  the  case  tending 
to  show  ownership  in  him  or  to  disprove  the  plaintiff's  owner- 
ship. Upon  this  proof  it  would  have  been  error  to  have  granted 
the  motion  to  dismiss  the  complaint  on  the  ground  argued, 
viz :  that  there  was  not  suHScient  evidence  that  the  property  in 
question  was  the  separate  property  of  Mrs.  Wehrkamp  to  entitle 
her  to  recover. 

Many  of  the  defendant's  exceptions  occur  in  the  cross-exami- 
nation of  the  plaintiff  Several  of  them  were  palpably  frivo- 
lous, requiring  no  notice,  and  were  not  insisted  upon  in  the 
argument,  nor  are  any,  on  which  a  point  was  made  at  bar, 
tenable.  The  (act  to  which  our  attention  was  directed  arose  in 
this  way :  The  defendant's  counsel  had  got  the  witness  to  say 
that  she  recollected  that  a  Mr.  Carpenter  had  obtained  a  judg- 
ment against  her  husband.  The  question  was  then  put  to  her, 
«Do  you  recollect  asking  Mr.  Carpenter  to  loan  that  money — 
the  money  for  which  the  judgment  was  obtained  and  the  prop- 
erty taken?"  This  was  objected  to  and  excluded.  Two  or 
three  other  questions  of  a  similar  character  followed,  varying 
only  in  phraseology,  which  were  also  excluded.  She  was  then 
inquired  of,  "  Did  you  at  any  time  say  to  Mr.  Carpenter,  or  in 
his  presence,  that  the  paintings  and  carpets  belonged  to  you 
and  your  husband  and  they  will  pay  the  debt?"  This  was 
allowed  and  answered.  There  was  no  error  here.  The  ques- 
tions excluded  assumed  facts  not  proved.  There  Wixs  nothing 
in  the  case  to  show  that  the  property  was  taken  to  s  itisfy  a 
judgment  obtained  by  Oarponto"  against  Wehrkamp  for  bor- 
rowed money.    Free  from  this  objection,  and  when  the  inquiry 
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wfts  put  in  form  to  throw  light  npon  the  issne  whefiher  shevti 
the  owner  of  the  property,  it  was  allowed  and  answered.  The 
defendant's  connsel,  however,  was  not  satisfied,  and  persisted 
in  the  question,  1.  '^Did  yon  tell  Mr.  Carpenter  in  NoTember, 
1857,  that  your  husband  was  sick  and  wanted  some  monej?'' 
and,  ^  ''Do  you  recollect  the  &ct  of  your  husband bonov- 
ing  money  of  Mr.  Carpenter  in  Korember,  1857  ? "  The« 
were  properly  excluded.  The  fact  of  her  husband  borrowing 
money  from  Carpenter  was  wholly  immaterial.  At  a  buImd- 
quent  stage  of  the  trial  the  defendant's  counsel  retamed  to 
this  course  of  irreleyant  examination,  but  with  no  better 
success. 

The  plaintifF  testified  that  she  at  one  time  loaned  some  of 
her  money  to  a  Mr.  Jacobi,  a  friend  of  her  husband,  who  was 
then  in  New  York ;  she  did  not  know  his  Christian  name. 
The  defendant's  counsel  then  inquired,  **  Will  you  ask  par 
husband,  who  is  here  in  court,  what  Jacobi's  first  name  was, 
and  where  he  liyed,  so  that  I  may  ascertain  who  he  is  and 
where  he  lives?  The  court,  on  objection,  excluded  the  ques- 
tion, arresting  the  colloquy  with  the  witness,  tod  the  defendiBt 
excepted.  This  was  plainly  right.  It  would  have  been  the 
duty  of  the  court  in  the  orderly  conduct  ot  the  trial,  inespee- 
tive  of  any  formal  objection,  to  have  arrested  such  a  course  of 
examination.  It  was  manifestly  trifling  with  the  dignity  tod 
wasting  the  time  of  the  court  by  impertinent  and  irrelevant 
inquiries ;  unprofessional  conduct  of  counseL 

It  seems  that  the  action  had  been  once  tried  and  the  plaintiS 
had  obtained  a  verdict.  A  new  trial  was  granted,  as  it  was 
alleged  by  the  defendant's  counsel,  on  tne  ground  of  newly  dis* 
covered  evidence.  The  plaintiff  stated,  on  her  cross-examina- 
tion, on  the  present  trial  that  she  did  not  know  the  ground  on 
which  the  new  trial  was  granted,  and  that  she  did  not  recollect 
of  testifying  on  the  first  trial  that  she  obtained  credit  from 
Doughty  for  one  bill  of  carpeting,  because  she  had  monej  in 
the  savings  bank,  but  if  she  so  testified  she  misunderstood  the 
question.  At  the  close  of  the  defendant's  case  hk  counsel 
offered  to  read  the  afSdavits  on  which  the  motion  for  the  new 
trial  WHS  made^  and  in  connection  therewith,  to  prove  that  tbcy 
were  served  on  the  plaintiff's  attorney,  and  that  no  afBdarlts 
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were  read  on  her  part  to  contradict  them,  with  the  yiew,  as 
was  stated,  of  showing,  first,  that  the  plaintiff  swore  falsely  in 
stating  that  she  was  ignorant  of  the  ground  on  which  a  new 
trial  was  granted,  and  second,  that  the  new  trial  was  moyed 
for  on  the  express  gronnd  that  she  had  on  the  first  trial  sworn 
that  she  got  credit  from  Donghty  on  one  hill  of  carpeting,  be- 
canse  she  had  money  in  the  sayings  bank,  when  the  newly  dis- 
covered  evidence  showed  that  she  had  no  money  there ;  and  to 
argne  to  the  jury  from  thence,  that  her  statement,  that  she 
knows  nothing  of  all  this,  and  that  she  did  not  testify  on  the 
former  trial  as  alleged,  or  if  she  did,  she  misunderstood  the 
question,  was  a  mere  pretense. 

Of  course,  the  affidavits  used  on  the  part  of  the  defendant 
in  a  collateral  proceeding,  were  excluded,  and  properly  so.  If 
it  were  at  all  material  or  important  to  contradict  the  statement 
of  the  witness  that  she  did  not  know  on  what  ground  the  new 
trial  was  granted,  it  could  not  be  done  in  this  way,  nor  was  the 
testimony  i)ermis8iblc  to  enable  the  counsel,  as  was  averred 
upon  it,  to  hinge  an  address  to  the  jury  against  the  witness' 
credibility.  The  probabilities  are,  that  being  a  foreigner, 
having  an  imperfect  knowledge  of  our  language  or  of  the  form 
and  course  of  legal  proceedings,  she  testified  truly  that  she  was 
ignorant  of  the  ground  on  which  the  motion  for  a  new  trial 
was  granted;  but  whether  so  or  not,  or  if  at  all  material,  her 
testimony  in  this  respect  could  not  be  falsified  by  showing  that 
the  affidavits  of  the  defendant  on  the  motion,  alleged  a  certain 
ground,  and  no  affidavits  were  read  on  the  part  of  the  plaintiff 
in  contradiction  of  them ;  nor  if  it  had  been  important  to 
show  that  on  the  first  trial  she  testified  that  she  obtained  credit 
for  the  bill  of  carpeting,  bought  in  May,  1857,  because  she  had 
money  in  the  savings  bank,  when  in  fact  she  had  not,  could  it 
be  shown  by  the  affidavits  of  the  defendants  prepared  for,  and 
nsed  on  a  collateral  motion.  The  avowed  purpose,  however,  of 
the  offered  testimony  was  not  to  show  that  the  witness  had  tes- 
tified untruly,  as  to  her  knowledge  of  the  ground  on  which  a 
new  triab  was  obtained,  or  in  respect  to  any  material  fact  on 
thefirsttrial,but  to  enable  counsel  to  argue  to  the  jury,  that 
her  statement  that  she  knew  not  why  the  new  trial  was  granted, 
or  that  she  did  not  recollect  of  testifying  on  the  former  occa- 
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gioDy  that  she  was  credited  for  a  bill  of  carpeting,  in  May,  1857, 
because  she  had  money  in  the  sayings  bank,  or  if  she  so  testi- 
fied she  misunderstood  the  inquiry,  was  a  mere  pretense.  This 
was  certainly  a  noyel  attempt  to  get  before  the  jury  imperti- 
nent and  irrelevant  testimony  on  which  to  base  an  assault  upon 
the  witness'  credibility. 

The  defendant  oflfered  no  proof  on  the  question  of  ownership 
of  the  property,  but  the  main  effort  seems  to  haye  been  to  im- 
peach the  character  and  credit  of  the  plaintiff  In  this  his 
counsel  was  indulged  by  the  court  in  a  wide  latitude  of  exam- 
ination, but  apparently  with  indifferent  success.  None  of  her 
statements  were  shown  to  be  untrue.  Her  reputation  for  troth, 
or  her  moral  standing  for  eight  years  that  she  had  resided  in 
the  city  of  New  York,  was  not  questioned.  Two  witnesses 
were  produced  who  testified  to  baying  known  her  and  her 
parents  in  Denmark ;  one  of  whom  stated  that,  prior  to  1850, 
she  was  a  prostitute  in  Copenhagen,  and  the  other  that  he  had 
danced  with  her  many  years  ago  in  her  natiye  place  at  pnblic 
balls  and  masquerades ;  that  her  general  character  or  reputa- 
tion then  was  bad,  and  that  from  what  he  had  heard  and  known 
of  it  in  Copenhagen,  he  would  not  belieye  her  under  oath.  The 
first  of  these  witnesses  was  not  interrogated  as  to  her  general 
moral  character  in  her  natiye  place,  or  in  Copenhagen,  bat 
was  allowed,  without  objection,  to  testify  generally  to  the  fact 
that  at  some  time  before  she  came  to  this  country  she  was  a 
prostitute,  and  liyed  in  a  house  of  prostitution ;  although  it 
appeared  from  his  cross-examination  that  he  testified  from  no 
personal  knowledge,  neyer  haying  met  or  spoken  to  her  hot 
once  in  Copenhagen,  and  then  by  accident  in  the  street  WiUi 
respect  to  the  other  witness,  after  stating  that  he  had  danced 
with  her  at  public  balls  and  masquerades,  the  defendant's  conn- 
sel  propounded  the  question  to  him,  **  What  was  the  character 
of  the  house  in  which  the  balls  and  masquerades  were  given?" 
This  was  objected  to  and  excluded,  and  an  exception  taken. 
This  was  not  error.  The  only  proper  inquiry  on  the  direct 
examination  of  the  witness  was  as  to  her  general  uitral  char- 
acter and  her  public  reputation  as  a  truthful  or  untrothful 
woman.  It  was  rot  permissible  for  the  defendant  to  show 
specified  acts  of  immorality  or  misconduct  with  the  view  of 
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impeaching  or  discrediting  her  as  a  witness.  The  character 
of  the  houses  at  which  sho  attended  balls  and  masquerades,  was 
utterly  immaterial  except  in  its  bearing  on  her  moral  reputa* 
tion  and  habits. 

These  are  all  the  exceptions  supposed  on  the  argument  to  be 
entitled  to  any  consideration.  Indeed,  none  of  them  were  stren- 
uously urged,  except  that  allowing  the  plaintiff  to  be  exam- 
ined as  a  witness  on  her  own  behalf. 

The  judgment  of  the  common  pleas  should  be  affirmed. 

A  majority  of  the  judges  concurred. 

MuLLiK,  J. — ^Had  the  verdict  of  th3  jury  been  for  a  much 
less  sum  than  that  for  which  it  was  rendered^  I  should  feel 
much  better  satisfied  that  injustice  had  not  been  done  to  the  dc- 
fenxlant  and  those  he  represented.  But  the  court  below  has 
not  seen  fit  to  disturb  the  verdict,  and  we  can  not  if  we  would, 
interfere  with  it,  notwithstanding  It  might  be  satisfied  that  it 
was  for  much  more  than  the  plaintiff  was  entitled  to  recover. 
If  the  ruling  on  the  trial  was  correct,  the  judgment  must  stand, 
whatever  errors  may  have  been  committed  by  the  jury. 

The  first  question  presented  for  our  consideration  is,  whether 
the  plaintiff  was  a  competent  witness  in  her  own  behalf.  The 
ground  of  objection  to  her  is,  that  the  defendant  asserts  title 
to  the  property  in  controversy  through  a  judgment  recovered 
against  the  plaintiff's  husband,  and^  therefore,  the  husband  is 
substantially  a  party,  and  the  wife  can  not  bo  examined  as  a 
witness  against  her  husband. 

At  common  law,  neither  the  husband  nor  the  wife  could  bo 
examined  as  a  witness  for  or  against  each  other,  and  this  rule 
of  exclusion  was  adopted  because  it  was  considered  to  be  against 
public  policy  io  compel  persons  occupying  the  relation  of  hus- 
band and  wife  to  disclose  the  acts  and  sayings  of  each  other, 
or  to  subject  either  to  the  prejudice  or  passion  which  would 
naturally  arise  against  the  one  who  should  give  evidence  injur- 
ious to  the  interests  or  feelings  of  the  other. 

To  this  rule  of  exclusion  there  was  but  one  exception, — tliat 
either  might  be  a  witness  against  the  other  in  regard  to  per- 
sonal injury  done  or  threatened,  and  that  the  wife  was  a  com- 
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petent  witness  against  the  husband  on  the  tcial  of  an  indiet- 
ment  for  a  forcible  marriage,  or  for  a  conspiracy  or  fraadnleot 
marriage.  2  Caw.  di  H.  notes^  1554  In  all  civil  matteis  tbej 
were  wholly  incompetent  to  testify  for  or  against  each  other. 
I<L  1554. 

The  Code  has  changed  the  common  law  roles  of  eYideaoe  in 
many  very  important  particulars,  among  others  by  maldiig  the 
wife  a  competent  witness  against  her  husband  in  actiona  in 
respect  to  her  separate  property.  By  the  act  for  the  more  ef- 
fectud  protection  of  married  women,  passed  April  7, 1848,  L 
1848,  ch.  200,  p.  307,  a  married  woman  was  permitted  to  take  bj 
gift,  devise  or  bequest  from  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  convey  and  devise,  real  and 
personal  property,  in  the  same  manner  as  if  she  were  unmanied. 

It  was  provided  by  section  114  of  the  Code  of  Procedure,  86 
it  stood  when  this  action  was  commenced,  that  where  a  ma^ 
ried  woman  is  a  party  her  husband  must  be  joined  with  her, 
except  that,  when  the  action  concerns  her  separate  property, 
she  might  sue  alone. 

Then,  by  section  399  of  the  Code,  it  was  provided  that  a 
party  to  an  action  or  special  proceediiMir  nuiy  be  examined  in 
his  own  behalf,  or  in  behalf  of  any  other  in  the  same  manner, 
imd  subject  to  the  same  rules  of  examination  as  any  other  wit- 
nesses. The  statute  makes  every  parly  a  competent  witnesa— 
there  is  no  exception  and  the  courts  have  no  power  to  create 
exceptions  to  the  operation  of  statutes  unless  the  exception  is 
necessary  to  prevent  injustice,  so  obviously  at  war  with  the  in- 
tention of  the  legislature,  that  it  should  be  excluded. 

The  case  of  a  married  woman  owning  separate  estate  is  not  a 
case  within  any  principle  of  exclusion.  If  it  was  wise  and  just 
that  married  women  should  have  separate  estates,  which  tbej 
could  hold,  manage  and  dispose  of  as  if  they  were  unmarried, 
and  that  they  might  sue  and  be  sued  in  relation  to  such  es- 
tates, it  is  equally*  right  and  just  that  they  should  he  able  to 
be  witnesses  in  their  own  behalT,  if  all  other  persons  were  to 
be,  or  the  right  to  hold  property  separately  would  be  a  cuae 
rather  than  a  boon. 

The  decisions  of  tho  court  have  not  been  uniform  on  this 
question,  yet  I  think  the  weight  of  authority  in  the  auptcme 
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conrfc  is  in  favor  of  holding  the  wife  a  competent  witness. 
Shoemaker  v,  M'Kee,  19  Haw.  Pr.  86 ;  Marsh  v.  Potter,  30 
Barb.  506 ;  Schaffner  r.  Keuter,  37  Id.  44. 

In  this  court  there  is  no  reported  decision  on  the  question, 
that  I  hare  been  able  to  find.  In  March,  1863,  the  case  of 
Marsh  v.  Potter,  cited  suproj  was  approved  by  this  court,  thus 
settling  the  question  as  to  the  competency  of  the  wife. 

The  court  below  were  right,  therefore,  in  admitting  the 
plaintiff  to  testify  in  her  own  behalf. 

[The  learned  judge  then  examined  the  exceptions  to  the  ad- 
mission and  exclusion  of  evidence,  and  was  of  opinion  that 
there  was  error  in  excluding  a  question  as  to  valne,  for  which 
there  ought  to  be  a  new  trial;  in  which,  however,  the  other 
judges  did  not  concur.] 

A  majority  of  the  judges  concurred  m  the  opinion  of 
Wright,  J, 


Judgment  aflSrmed,  with  costs. 


WELLS  V.  PIERCE 

DeceiLber,  1866. 

Although  the  aseignee  of  one,  who,  by  his  own  false  representationfl 
was  estopped  from  setting  up  against  a  mortgage  made  by  him  an  out- 
standing title, is  likewise  estopped, — he  is  not  precluded  from  purchas- 
ing such  outstanding  title,  and  then  setting  it  up  against  the  mort- 

The  statute  limitation  against  an  action  to  redeem  does  not  impair  the 
right  of  the  party,  if  in  legal  possession,  to  defend  his  possession.* 

A  purchaser  of  land  at  its  sale  on  the  fore<^losnre  of  a  junior  mortgage 
CAU  not  recover  possession  against  the  owner  of  the  equity  of  redemp- 
tion of  the  prior  mortgage  in  possession  as  such,  although  by  the  lapse 
of  time  the  latter  could  not  maintain  an  action  to  redeem. 

Charles  P.  Wells  andM.  Montgomery  sued  Francis  Pierce,  in 
the  supreme  court,  in  an  action  in  the  nature  of  ejectment,  for 
fifty  acres  of  land,  and  damages  for  withholding  it    One  Sweet, 

•  See  Miner  v  Beehman,  14  ^66.  Pr.  N.  3.  1. 
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who  was  the  common  source  of  title,  conveyed  the  land,  in 
1839,  to  Daniel  Fuller,  and  gave  him  possession,  taking  at  the 
same  time  from  him  a  purchase-money  mortgage  which  vas 
subsequently  assigned  to  one  Parish.  In  1846,  Daniel  FaUer 
surrendered  possession  of  the  land  to  Parish,  the  holder  of  the 
mortgage ;  and  Parish,  in  1852,  represented  to  one  Newton  tiiat 
he  was  owner  of  the  premises  in  fee,  and  he  mortgaged  them  to 
Newton  for  a  loan  of  seven  hundred  dollars,  obtained  on  the 
faith  of  that  representation.  This  second  mortgage  was  as- 
signed to  one  Guernsey,  who,  in  1857,  brought  an  action  to 
foreclose  it,  making  Parish  a  defendant.  At  the  sale  in  this 
foreclosure  suit  the  premises  were  purchased  by  the  present 
plaintiffs. 

Pending  the  foreclosure  suit,  Parish  assigned  the  prior  mort- 
gage to  Asa  Fuller,  in  payment  of  a  pre-existing  debt,  and  at 
the  same  time  gave  him  possession — ^Asa  Fuller  having  notice 
of  the  junior  mortgage.  Asa  Fuller  then  obtained  from 
Daniel  Fuller  a  quit  claim  of  the  premises,  and  finally,  after 
judgment  and  sale  in  the  foreclosure  suit,  he  conveyed  the 
premises  to  the  defendant  Pierce,  who  was  then  already  in 
possession. 

The  purchasers  at  the  foreclosure  sale  now  brought  this  ac- 
tion to  recover  possession. 

The  supreme  courts  held,  in  an  opinion  by  Gboyeb  J.,  that 
Asa  Fuller,  never  having  been  under  any  obligation  to  restore 
possession,  was  not  estopped.  That  although  by  2  iZ.  &  312, 
§  57,  the  mortgagee  can  not  gain  possession  by  action  withont 
foreclosure,  he  may,  if  in  possession,  defend  it  Van  Duzer  r. 
Thayer,  14  Wend.  233,  and  that  when  Asa  Fuller,  being  in 
possession  received  a  deed  from  Daniel,  his  subsequent  posses- 
sion was  under  that  titles  and  the  fact  that  a  remedy  he  had 
no  need  to  resort  to  was  barred  by  the  statute,  did  not  preju- 
dice him. 

C.  Tucker,  for  plaintiff,  appellant;— cited,  Jackson  v.  Sds- 
sam,  3  Johns.  499  ;  Dezell  v.  Odell,  3  Hilly  216  ;  Van  Dupe  r. 
Thayre,  14  Wend.  235,  236;  Chant  Co.  Bank  r.Bi8ley,4  Ikn. 
486 ;   Carver  v.  Jackson,  4  Pet.  87 ;  Jackson  v.  Parkhurst^  9 
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Wend.  209 ;  Penrose  v.  Griffith,  4  Bin.  231 ;  Wardell  r.  Howell, 
9  Wend.  170;  Boot  v.  French,  13  Id.  570  ;  Bay  v.  Birdseye,  5 
Den.  619  ;  afl^'g  4  Hill,  158 ;  Calkins  v.  Calkins,  3  Barb.  306 ; 
2  B.  S.  302,  §  52 ;  Codey  132 ;  Murray  v.  Winter,  1  c/oAwa.  (7A. 
56a 

George  Barker,  for  defendant,  respondent ; — cited,  Waring  v. 
Smyth,  2  ^arJ.  CT*.  119  ;  Denton  v.  Nanny,  8  Id.  G21 ;  15  JbA^w. 
319 ;  2  B.S.  408,  §  58,  3d  ed.;  Stewart  v.  Hutchins,  13  Wend. 
485  ;  S.  C,  6  ffi«,  143. 

By  the  Court.— James  C.  Smith,  J.— The  defendant  is 
entitled  to  judgment,  on  the  strength  of  his  legal  title  derived 
from  Daniel  Fuller,  unless  he  is  estopped,  as  the  plaintiffs 
claim,  from  setting  up  such  title  in  this  action. 

Upon  that  point,  the  plaintiffs  argue  that,  as  Parish,  having 
represented  to  Newton,  when  he  executed  to  him  the  mortgage 
upon  the  premises  in  dispute,  that  he  owned  such  premises  in  fee, 
was  estopped,  as  against  Newton,  from  denying  that  he  owned 
the  fee,  and  that  it  was  covered  by  the  mortgage,  it  follows,  that 
the  defendant,  being  the  vendee  of  Asa  Fuller,  who  entered 
into  possession  of  the  premises  under  Parish,  is  equally  bound 
by  such  estoppel,  as  against  the  plaintiffs,  who,  having  pur- 
chased at  the  foreclosure  sale,  have  succeeded  to  all  the  rights 
of  Newton,  as  mortgagee.  This  argument  would  be  unanswer- 
able, if  the  defendant  and  his  grantor,  Asa  Fuller,  had  no 
other  title  to  the  premises,  than  that  which  the  latter  derived 
from  Parish. 

But  that  is  not  the  defendant's  position.  All  that  Asa  Ful- 
ler acquired  from  Parish  was  an  assignment  of  the  Sweet  mort- 
gage, and  the  possession  of  the  premises.  His  rights,  as  such 
assignee,  while  he  held  possession  under  the  mortgage  alone, 
were  undoubtedly  subject  to  the  equities  of  Newton.  But  he 
subsequently  bought  in  the  equity  of  redemption,  as  he  had  a 
perfect  right  to  do.  The  effect  of  such  purchase  was  to  merge 
in  the  fee  his  rights  as  mortgagee,  and  from  that  time  he  held 
possession  as  the  owner  of  the  legal  title,  which,  while  it  was  in 
the  hands  of  his  vendor,  Daniel  Fuller,  was  not  affected  by  the 

rights  and  equities  of  Newton,  and  so  continued  after  Asa 
IV.— 36 
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Fuller  acquired  it,  and  after   he  transferred  it  to  the  de- 
fendant. 

It  is  farther  claimed^  howerer,  by  the  plaintiffs,  that  Parish, 
when  he  put  Asa  Fuller  in  possession,  was  in  legal  effect,  the 
owner  in  fee  of  the  land ;  that,  as  he  had  then  been  in  posses- 
sion, as  mortgagee,  ten  years  and  more,  after  the  mortgage 
debt  became  due,  the  equity  of  redemption  was  barred  by  the 
statute  of  limitations,  and  Parish,  therefore,  had  a  title  that 
could  not  be  defeated  by  redemption,  and  was  perfect  as  against 
Daniel  Fuller ;  and  that  such  title  passed,  under  the  Newton 
mortgage,  to  the  plaintiffs  by  their  purchase  at  the  foreclos;ir} 
sale. 

In  order  to  test  that  position,  it  is  proper  to  regard  the  pMn- 
tiffs  as  haying  acquired  the  right  of  Parish,  as  assignee  of  th: 
Sweet  mortgage,  before  he  assigned  it  to  Asa  Fuller ;  which  b 
the  most  favorable  aspect  for  the  plaintiffs  in  which  the  caEo 
can  be  viewed.  If,  in  such  case,  they  were  now  in  possession, 
and  the  defendant,  being  the  owner  of  the  equity  of  redemp- 
tion, were  seeking  to  redeem,  he  would,  apparently,  be  barred 
by  the  statute;  or,  if  he  sought  to  recover  possession, 
they  could  defend,  as  mortgagees  in  possession  after  forfeiture. 
But,  although  the  plaintiffs,  if  in  possession,  might  defend  as 
mortgagees,  they  can  not,  on  that  ground,  recover  possession ; 
their  only  remedy  is  by  foreclosure  and  sale.  On  the  othtf 
hand,  although  the  defendant  would  bo  barred  by  the  statute, 
if  he  should  bring  an  action  to  redeem,  he  is  under  no  neces- 
sity of  resorting  to  that  remedy,  and  his  inability  to  avail  him- 
self of  it,  if  he  should  attempt  it,  does  not  affect  his  legal  right 
to  retain  the  possession.  The  statute  cuts  off  the  particular 
remedy  merely. 

In  any  view  of  the  case,  the  defendant's  possession,  fortified 
as  it  is  by  the  legal  title,  can  not  be  disturbed  in  this  action. 

The  judgment  should  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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WENDELL  V.  THE  MAYOB,  &c.  OP  TEOY. 

December,  1868. 
Affinnlng  89  .Bar&i  828. 

A  municipal  corporation  is  liable  in  an  action  for  negligence  in  the  con- 
BtracUon  of  a  work  under  a  street  undertaken  by  an  individual  for 
private  benefit,  where  the  work  ie  done  under  permiBsiou  of  the  corpo- 
ration, with  a  condition  that  it  is  to  be  done  under  direction  of  a  proper 
officer  of  the  corporation,  and  no  such  supervision  is  bestowed  bj  them 
upon  it. 

The  construction,  beneath  the  streets  of  a  city,  of  drains,  by  private 
owners,  to  connect  their  premises  with  the  sewers,  is  not  an  unauthor- 
ized use  of  a  highway,  which  renders  the  individual  making  it  liable 
for  all  damages  resulting.  The  liability  of  either  the  private  owner  or 
the  city  corporation,  in  such  a  case,  depends  on  the  question  of  negli- 
gence or  improper  construction  of  the  drain. 

If  the  corporation  consented  to  the  making  of  the  drain  .under  the  super- 
vision of  their  officer  and  have  agreed  to  exercise  such  supervision, 
they  are  liable  to  any  third  person  injured  by  a  defect  in  the  structure. 

The  fact  that  the  Imperfection  was  of  a  secret  or  hidden  character,  does 
not  exonerate  them,  if  it  might  have  been  detected  by  proper 
sapervlsioQ  of  the  work. 

James  V.  Wendell  sued  the  city  of  Troy  to  recover  damages 
sustained  by  falling  into  a  drain  or  sewer  in  a  street  of  the 
city,  while  driving  over  it;  defendants  having  given  permis- 
sion to  an  individual  to  construct  the  drain. 

The  drain  in  question  was  constructed  hy  one  Mrs.  Birge, 
the  owner  of  a  house  and  lot  on  River-street,  in  the  city  of 
Troy,  in  order  to  connect  her  cellar  with  a  drain  in  Hoosick- 
stroet,  in  said  city.  Soon  after  the  work  was  commenced,  it 
seems  to  have  heen  stopped  hy  some  authority,  and  its  direction 
altered,  and  upon  application  to  the  common  council,  authority 
was  given  to  continue  it  hy  a  resolution  to  that  effect,  with  a 
condition  annexed  to  the  resolution,  that  the '^  work  was  to 
be  done  under  the  direction  of  the  city  commissioner/' 

There  was  no  direct  proof  given  as  to  the  manner  in  which 
the  work  was  done;  so  far  as  external  appearances  indicated, 
the  drain  was  filled  up  in  the  usual  manner;  the  earth  was 
rounded  up  and  seemed  to  present  a  substantially  even  surface. 
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The  fact  that  it  was  in  progress  was  open  and  notorious;  it 
was  known  to  some  of  the  city  authorities  that  it  was  in  the 
course  of  construction,  but  no  attention  was  paid  to  it,  and  v 
directions  in  respect  to  the  mode  of  its  construction,  or  the  char- 
acter of  the  work  in  any  respect,  were  given  by  any  of  the  city 
ofBcers.    That  the  work  was  defectively  constructed,  appeared 
conclusively,  by  the  casufilty  which  happened  to  the  plaintiff, 
which  could  not  have  occurred  if  the  drain  had  been  built,  <» 
the  earth  replaced  and  pounded  as  it  should  have  been.    There 
^was  no  question  of  concurring  negligence  on  the  part  of  the 
plaintiff ;  and  the  case  being  one  of  sheer  negligence  on  the 
^part  of  some  one  engaged  m  the  construction  of  the  drain,  the 
question  was  whether  the  city  government  was  responsible  in 
this  action  for  negligence  in  the  construction  of  a  work  for 
.private  use  and  beneBt,  where  such  work  is  built  under  permis- 
sion of  the  public  authorities  of  the  city,  with  a  condition  that 
;tt  b  to  be  done  under  the  direction  of  the  appropriate  citj 
oflScer,  and  where  no  supervision  or  direction  whatever  has 
?f>een  given  or  bestowed  in  respect  to  it. 

In  his  charge  to  the  jury,  the  judge  instructed  them  to 
inquire,  first,  whether  the  drain  was  negligently  and  improperly 
constructed ;  second,  whether  the  plaintiff  was  injured  by  such 
itiegligence,  and  without  any  contributing  negligence  on  his 
!part ;  and,  third,  whether  the  drain  was  constructed  by  the 
authority  and  under  the  supervision  of  the  common  coundly 
and  in  I'espect  to  this  point,  he  charged  that  the  resolution  of 
the  council  was  evidence  of  their  consent,  and  that  it  was  the 
duty  of  the  council  to  send  a  competent  officer  to  see  that  the 
drain  was  properly  constructed. 

To  this  third  proposition  there  was  an  exception; 
'The  plaintiff  had  a  verdict 

77ie  supreme  cofirt,  at  genera,  term,  refused  a  new  trial, 
and  placed  their  decision,  to  some  extent,  if  not  wholly,  upon 
the  doctrine  that  where  a  municipal  corporation  give  to  an  in- 
dividual permission  to  construct  works  in  or  under  a  highwaj 
-^H3uch  as  a  drain — ^for  his  own  benefit,  the  corporation  are 
liable  for  injuries  resulting  to  third  persons,  from  the  n^li- 
c^ent  construction  of  the  work,  or,  indeed,  from  any  defect  in 
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the  street  caused  by  the  sirnctnre.     The  corporation  should, 
not  authorize  such  diyersions  of  the  highway  to  private  uses ; 
and  doing  so  without  securing  safety  is  negligence.    Beported^ 
in  39  Barb.  329. 
Defendants  appealed. 

W.  A,  Beach  for  defendants,  appellants,  insisted  that  it  is 
lawful  for  citizens  to  connect  their  drains  with  public  sewers, 
and  that  defendants  were  not  liable  if  they  had  no  notice  of  the 
secret  or  hidden  defect  in  the  construction ;  that  there  was  no 
evidence  of  def ectiye  constructioD,  and  that  a  defect  could  not 
be  presumed  from  the  fact  of  injury.  HoU  v.  Utica,  Ac,  1^ 
N.  r.  (2  Kern.)  236 ;  Parker  v.  Mayor,  &a,  8  N.  Y.  (4  Seld.) 
222 ;  Kelly  v.  Mayor,  11  N.  Y.  (1  Serfi.)  132 ;  Storrs  v. 
¥tica,  &a,  17  N.  Y.  109  ;  Mayor  of  Albany  v.  Cunliffe,  2  Id. 
165;  Barton  r.^yracase,  36  Id.  54.  See  also  38  Penti.  355  ; 
22  Wend.  446 ;  5  Duer,  677  ;  9  JV.  JT.  456. 

John  K,  Porter^  for  plaintiff,  respondent,  insisted  that  the 
duty  of  the  defendants  to  keep  the  streets  safe  was  absolate. 
Davenport  v.  Buckmann,  37  N.  Y.  568  ;  citing  also  17  Id.  104 ; 
29  Id.  591 ;  36  Id.  39 ;  32  Id.  422 ;  18  Id.  82. 

Bacon,  J.  [After  stating  above  facts.] — I  do  not  think  ifi 
important  to  recapitulate  in  detaO.  the  several  rulings  and 
modifications  stated  by  the  court  Taken  as  a  whole  these 
propositions  contain  the  theory,  and  present  the  principles 
upon  which,  as  the  defendant's  counsel  insisted,  the  case  rested^ 
and  by  which  it  was  to  be  controlled.  With  some  ampli6ca- 
tions  and  changes  of  phraseology,  they  embrace  substantially 
the  following  propositions,  claimed  by  the  counsel  as  govemr 
ing  this  case,  and  which  he  was  entitled  to  have  charged : 

1.  That,  if  the  jury  found  that  the  drain  was  constructed 
by  a  private  citizen,  under  the  authority  of  the  resolution  of 
the  common  council,  and  the  work  was  not  done  or  superin- 
tended by  defendant,  or  any  of  its  officers,  and  the  street  wa» 
not  out  of  repair  at  the  place  of  the  accident,  the  defendant 
is  not  responsible  for  any  imperfection  in  the  construction  of 
HiQ  drain.    This  instruction  the  court  refused,  and  chargedl 
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that,  if  the  defectiye  constroction  of  the  work  made  it;  unsafe, 
in  fact,  to  pass  on  the  street,  the  defendant  was  responsible  for 
injury  to  a  traveler  who  is  himself  guilty  of  no  negligence. 
The  proposition  of  defendant's  counsel  affirmed,  that  if  iJie 
street  to  outward  appearance  was  safe  and  secure,  it  was  enough 
to  protect  the  defendant,  although,  in  point  of  fact,  from  a 
hidden  defect  not  p(itent  to  the  senses,  it  was  entirely  ansafe. 
The  same  proposition  was  subsequently  repeated,  slightly 
modified  in  terms,  but  to  the  same  effect,  and  the  court  gare 
the  same  response. 

2.  That,  under  the  eridence,  the  defendant  was  not  charged 
with  any  duty  in  respect  to  directing  or  superintending  the 
construction  of  the  drain.  This  the  court  declined  to  charge; 
and,  to  the  next  request,  that  if  any  injury  happened  by  a  hid- 
den imperfection  not  known  to  defendant,  and  which  reason- 
able diligence  could  not  discover,  the  defendant  wasnot  liable, 
the  court  assented  as  a  general  principle,  but  added,  that,  if  the 
drain  was  constructed  under  the  resolution,  the  defendant  was 
bound  to  see  to  its  proper  construction. 

3.  The  defendant  further  insisted,  that  the  plaintiff  was  not 
entitled  to  recover  without  proving  that  defendant,  throng 
some  or  one  of  its  officers,  was  guilty  of  negligence,  by  which 
the  plaintiff  was  injured.  To  this  propoiition  the  court 
answered,  that  it  was  true  generally^  but  that  the  city  was 
guilty  of  negligence  in  not  sending  a  competent  and  proper 
officer  to  oversee  the  work,  if  they  omitted  this  duty.  And  the 
judge  subsequently  charged,  that  the  common  council  must 
either  have  the  supervision  of  the  work,  or  an  opportunity  to 
supervise  it,  and  that  the  latter  would  be  the  same  thing. 

These  propositions,  in  their  condensed  form,  present  the 
theory  of  the  defense  and  the  grounds  on  which  it  is  claimed 
there  should  have  been  no  recovery  in  this  case.  They  assert, 
that  the  city  was  charged  with  no  duty  whatever  in  respect  to 
the  construction  of  the  drain,  inasmuch  as  it  was  the  work  of 
a  private  citizen,  by  permission  given  therefor;  and  that,  if 
there  was  no  imperfection  apparent  from  natural  observation, 
there  was  no  liability  for  any  hidden  defect;  that  the  defend- 
ant was  not  charged  with  any  duty  in  regard  to  superintend- 
ing or  directing  the  work ;   and,  finally,  that  the  plaintiff 
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coitld  not  recoTcr  unless  he  proved  affirmatiyely  that  the  de- 
fendant, through  some  of  its  authorized  agents,  was  guilty  of 
actual  negligence  occasioning  the  injury. 

The  charge  as  given,  together  with  the  requests  and  refusals 
or  qualifications,  maintained  in  substance  the  converse  of  all 
these  propositions.  It  held,  that  a  duty  was  imposed  upon  the 
defendant,  as  a  municipal  corporation,  to  keep  the  streets  and 
highways  of  the  city  in  suitable  repair,  so  as  to  render  them 
safe  for  the  traveler ;  that,  although  the  work  in  question  was 
one  undertaken  for  private  use  and  benefit,  yet  the  city  was 
not  thereby  discharged  from  the  duty  of  oversight  and  direc- 
tion, and  responsibility  for  proper  construction,  especially  as, 
in  the  resolution  giving  permission  to  perform  the  work,itwas 
provided,  that  it  was  to  be  done  under  the  direction  of  the 
proper  city  o£Qcer  ;  that  it  was  the  duty  of  the  corporation  to 
send  a  proper  and  competent  person  1o  oversee  the  work ;  and, 
finally,  that  it  was  not  enough,  to  relieve  the  defendant  from 
liability,  that  there  was  no  external  indication  of  imperfection 
in  the  work  which  diligence  could  discover,  provided  the  street 
was,  in  point  of  fact,  unsafe,  and  although  this  might  arise 
from  a  hidden  defect  not  cognizable  by  outward  observa- 
tion. 

This  was,  in  my  judgment,  a  correct  exposition  of  the  law, 
as  it  has  been  settled  by  the  weight  of  authority  running 
through  a  series  of  decisions  in  the  courts  of  this  State. 
Those  authorities  have  been  carefully  collected  in  the  able 
opinion  of  Mr.  Justice  Hogebooh,  delivered  on  the  decision 
of  this  case  at  the  general  term,  and  their  general  result 
accurately  stated,  with  the  exception  of  one  point  from  which 
I  desire  to  express  dissent.  He  states,  as  a  proposition  of  law> 
that  the  use  of  the  public  streets  of  a  city  by  an  individual 
for  the  construction  of  drains  for  his  private  benefit  is  un- 
authorized, and  makes  the  party  liable  for  any  damages  result- 
ing from  such  unlawful  appropriation.  He  goes  still  farther, 
and  maintains,  that  the  corporation  is  responsible,  because  it 
was  a  breach  of  duty  for  it  to  allow  the  street  to  bo  thus 
diverted  to  a  private  use,  and  this  liability  exists  notwithctand- 
ing  the  work  may  have  been  done  with  care,  because  the  thing 
itself  was  unlawful,  and  no  amount  of  care  or  labor  bestowed 
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upon  the  work  could  sanction  such  an  illegal  appropriatioa  d 
the  highway. 

I  may  remark  that  no  such  principle  as  this  is  necessary  to 
the  determination  of  this  case,  and  it  was  not  pat  to  the  jmy  in 
any  snch  aspect  Indeed,  it  was  assumed,  that  the  aatboritj 
which  the  resolation  professed  to  import,  was  properly  given, 
and  the  hreach  of  duty  on  the  part  of  the  public  authoritiesy 
was  in  not  performing  their  necessary  function  in  saperrising 
and  directing  the  work.  I  can  not  assent  to  the  proposition, 
that  it  is  unlawful  for  a  citizen  to  use  the  public  streets  for 
the  purpose  of  connecting  his  premises  with  the  main  seven 
of  the  city.  If  be  has  obtained  the  proper  authority,  his 
right  thus  to  use  them  is  unquestionable.  This  has  been 
expressly  held  in.  Barton  v.  City  of  Syracuse,  37  Bark  292, 
affirmed  by  this  court  in  36  Nl  Y.  54  So  strongly  is  this  held, 
that  the  court  in  the  case  cited,  say  ''  there  is  something  verj 
like  a  contract  to  be  implied  from  the  construction  of  a  msin 
sewer  at  the  expense  of  adjacent  property,  that  it  may  be  used 
to  drain  that  property  by  connecting  it  with  the  common 
sewer.''  But  this  does  not  of  course  absolye  the  party  using 
the  street  for  his  conyenience  from  the  necessity  of  care  in  the 
construction  of  the  work,  nor  the  corporation  from  liability, 
through  its  remissness  to  respond  in  damages  for  any  injmy 
that  may  result  from  its  negligent  construction. 

It  is  not  important,  as  I  have  intimated,  that  the  anthoritieft 
should  be  collated  which  establish  the  principle  on  which  the 
liability  of  the  municipal  corporation  rests.  This  is  the  less 
necessary  since  the  very  recent  decision  of  this  court  in  Daven- 
port V.  Ruckman,  37  N.  Y.  568.  In  that  case  an  excavation 
had  been  made  by  the  tenant  of  certain  premises  in  the  side- 
walk opposite  the  same,  so  defectively  that  the  plaintiff  passing 
along  the  walk,  fell  into  the  excavation  and  was  serionsly 
injured.  A  recovery  was  had  in  an  action  against  the  owner 
of  the  premises  and  the  city  of  New  York,  and  this  court 
affirmed  the  judgment.  The  work  had  been  done  by  some 
former  occupant  of  the  premises,  and  ihe  liability  of  the  city 
was  put  upon  the  express  ground  of  their  obligation  to  see  that 
the  streets  and  sidewalks  of  the  city  were  maintained  and  kept 
in  good  repair,  and  that  if  an  injury  occurred  to  anyone, 
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through  defect  in  the  streets  or  walks^  the  city  was  responsible, 
whether  the  injury  arose  from  some  act  done  by  the  corpora- 
tion, or  from  an  omission  of  duty  on  its  part 

In  the  opinion  of  Chief  Justice  Hunt,  he  notices  the  objec- 
tion that  the  city  has  no  absolute  duty  in  regard  to  keeping 
the  streets  in  repair,  and  is  only  responsible  for  the  results  of 
their  own  imperfect  execution  of  a  work  undertaken  and 
carried  on  by  them,  and  disposes  of  it,  by  saying  that  it 
was  not  a  new  suggestion,  and  had  been  settled  by  the  cases  he 
cites,  and  which  had  put  the  liability  for  acts  of  omission  as 
well  as  of  commission  beyond  further  discussion. 

The  ground  taken  by  the  counsel  for  tlie  defendant  and 
insisted  upon  at  the  circuit  in  the  proposition  in  which  he 
asked  tohaye  charged,  to  wit,  that  the  defendant  was  not  liable 
for  any  unskiUf ulness  or  imperfection  in  the  Construction  of 
the  drain,  provided  there  was  no  imperfection  apparent  from 
external  obserration,  is  pertinently  answered  by  the  judgment 
of  this  court,  in  Congrcve  v.  Smith,  18  K  Y.  79,  82,  that  it  is 
as  much  a  wrong  to  impair  the  safety  of  a  street  by  under- 
mining it,  as  by  placing  objects  upon  its  surface,  and  that  the 
nature  of  the  liability  is  not  varied,  whether  the  fee  of  the 
land  on  which  the  easement  exists  is  in  the  corporation,  or 
in  him  by  whom  the  act  complained  of  was  done. 

The  exceptions  to  evidence  received  upon  the  trial  were  not 
well  taken.  The  questions  asked  of  both  the  mechanical  and 
medical  experts,  were  proper  and  are  sanctioned  by  authority, 
Conrad  v.  Trustees  of  Ithaca,  16  N.  F.  158,  173 ;  Matteson 
fi.  N.  Y.  Central  R.  E.  Co.,  35  Id.  487,  492. 

I  think  the  judgment  should  bo  affirmed. 

WooDBUFF,  J. — I  do  not  understand  that  the  duty  of  the 
defendants  to  keep  the  streets  of  the  city  in  proper  repair,  and 
the  permanent  road-bed  in  a  safe  condition  for  use  by  the  pub- 
lic in  passing  and  repassing,  is  called  in  question  on  this  appeal. 

To  wnat  extent  that  duty  involved  liability  for  accidents, 
arising  from  temporary  obstructions  therein  from  erections 
made  by  third  persons,  or  the  presence  of  extraneous  matter, 
which  question  arose  and  was  ccnslderod  in  Giiffilh  v. 
Mayor,  &c.  of  N.  Y.,  9  N,  Y.  456,  is  not  material  to  this  case. 
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The  main  qnestion  is  here^  whether^  admitting  the  defend- 
ants' duty  as  above  stated,  the  defendants  are  liable  for  an  in- 
jury resulting  from  an  unsuitable  construction  of  a  sever  in  oi 
across  a  street,  which  renders  it  unsafe,  where  the  eridenoe 
shows  that  such  sewer  was  constructed  by  a  private  citizen, 
under  authority  of  a  resolution  of  the  common  council  per- 
mitting the  same,  in  order  to  connect  the  premises  of  the  citi- 
zen with  the  main  sewer  in  a  neighboring  street,  '^  under  the 
direction  of  the  defendants'  city  commissioner?  "  • 

It  would  not  be  accurate  to  say  that  the  constniction  of 
sewers  through  thj  streets  of  a  city  for  the  promotion  of  clean- 
liness, and  the  removal  of  water,  otherwise  running  oyer  the 
surface,  or  becoming  stagnant  in  low  grounds,  or  rendering 
dwelliDg-houses  and  cellars  damp  and  unwholesome,  stands 
upon  the  sadie  ground  in  the  law  as  excavations  made  for  the 
private  use  of  an  individual,  to  promote  his  convenience,  and 
having  no  relation  to  the  public  health  or  general  well-heingof 
the  citizens  at  large. 

And  when  main  sewers  are  constructed  by  the  public  author- 
ities, the  use  of  them  by  the  citizens  in  accordance  with  the 
purpose  of  their  couEtruction,  by  connecting  their  dwellings 
with  them,  is  only  bringing  into  practical  effect  that  purpose 
and  aiding  in  Becuritg  the  general  benefit,  which  the  com- 
pleted system  promises  to  the  health  and  comfort  of  the  in- 
habitants. 

The  use  of  the  streets  of  a  city  by  making  them  the  lines  or 
routes  of  sewers,  aud  the  various  branches  thereof,  is  not  a  mis* 
appropriation  of  the  highway,  but  a  use  long  recognized  as 
within  the  purposes,  or  at  least  entirely  consistent  with  the 
purposes,  for  which  the  easement  subsiste,  and  may  be  declared 
to  be  more  obviously  so  than  the  laying  of  gas-pipes,  and 
water-pipes  for  the  supply  of  the  inhabitants  with  light  and 
water. 

Such  a  use  is  not,  therefore,  to  be  treated  as  involring  the 
same  legal  consequences  as  an  unauthorized  excavation  for  pri- 
vate purposes  above  adverted  to,  and  the  cases  of  C'>ngreve  v. 
Smith,  18  N.  F.  79  ;  Congreve  v.  Morgan,  5  Duer,  495, 18  If- 
Y.  84  ;  and  Dygert  v.  Schenck,  23  Wend.  446,  do  not  necessa- 
rily determine  the  present.    In  those  cases,  the  excavation  of 
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the  public  highway  was  deemed  without  authority,  and  to  haye 
been  made  wholly  at  the  peril  of  the  party  making  it;  and 
therefore,  such  party  was  held  liable  for  an  injury  to  an  indi- 
yidual  resulting  therefrom,  irrespcctiye  of  any  question  of  care, 
skill,  or  diligent  precaution.  The  defendants  there  had  no 
right  to  make  the  excayation ;  imd  if  they  did  so,  they  were 
held  unqualifiedly-  liable  for  accidents  resultiug  therefrom. 

Not  so  here.  It  is  lawful  for  the  city  to  construct  sewers  in 
the  line  of  the  streets  for  the  promotion  of  the  public  health 
and  comfort,  and,  under  proper  regulations,  it  is  competent  to 
permit  the  citizens  to  connect  their  premises  therewith  by 
drains  leading  bom  their  dwellings. 

The  public  sewers  are  thereby,  and  only  thereby,  made  eflS- 
cient  for  the  most  important  purposes  of  their  construction. 

The  case  of  Barton  v.  City  of  Syracuse,  3G  K  Y.  64, 
recognizes  these  rights  and  declares  the  duty  of  the  municipal 
corporation  to  keep  the  sewers  in  repair.  In  most  conclusive 
reasoning,  it  shows  the  importance  of  the  connection  of  private 
dwellings  therewith,  and  in  the  opinion  it  is  added/Mt  becomes 
the  right  of  every  one  occupying  premises  along  the  line,  under 
proper  restrictions  for  general  protection,  to  use  it  by  inserting 
a  drain  from  his  lot,"  and,  '4(:  seems,  therefore,  that  the  right 
of  the  plaintilT  to  connect  his  drain  with  the  public  sewer  is 
placed  beyond  possible  question.'* 

The  defendants,  therefore,  were  not  in  the  violation  of  any 
right,  public  or  private,  when  they  gave  permission  for  the 
construction  of  the  drain  in  question. 

The  parties  constructing  the  drain,  under  a  permission  given 
by  the  defendants,  were  doing  only  what  they  might  legally 
and  rightfully  do. 

Neither,  therefore,  can  be  charged,  on  the  mere  ground  that 
having  without  authority  interfered  with  the  public  highway, 
they  are  responsible,  at  all  eyents,  for  the  consequences. 

The  question  of  liability,  as  a  question  of  law  in  such  cases, 
is  a  question  of  care  and  diligence,  or  of  negligence.  It  is  like 
the  question,  again  and  again  presented  to  our  courts,  in  ac- 
tions against  railroad  companies,  who  are  authorized  by  law  to 
ran  their  steam  engines  and  trains  in  or  across  public  high- 
ways; they  are  liable  for  accidents,  if  liable  at  all,  not  because 
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they  ran  their  trains  in  or  across  such  highway,  but  becaiue, 
in  tho  exercise  of  their  own  legal  right,  they  are  guilty  of  some 
negligence  or  omisdon  in  the  performance  of  their  duty  to  so 
r.3o  (heir  own  tbat^others  may  not  be  injured. 

In  the  present  case,  the  liability  of  the  defendontSy  if  tbey 
ore  liable  at  all,  is  founded  upon  some  negligence  of  theirs  in 
the  matter  of  the  constmotion  of  the  drain,  or  if  socli  con- 
struction had  made  the  street  unsafe,  then  for  some  neglect  of 
their  general^ufy  to  keep  the  street  in  safe  condition. 

The  opinion  of  Dbxio,  Ch.  J.,  in  Conrad  v.  Trustees  of 
Ithaca,  16  JV.  Y.  158,  1C9,  where  he  comments  upon  Hickok 
r.  Village  of  Flattsburg,  and  compares  it  with  the  case  then 
at  bar,  brings  into  yiew  a  distinction  apt  to  this  case.  **In 
the  case  of  Plattsburg,  the  trustees  neglected  to  fill  np  the 
ditch  which  a  wrong-doer  had  excavated  in  the  street  It  was 
held  to  be  a  corporate  duty  to  keep  the  street  in  a  safa  con- 
dition. In  this  case  the  trustees  built  a  bridge,  which  iheghai 
a  right  to  do  ;  but  in  doing  it  they  proceeded  negligently  and 
linskillfully,  and  the  plaintiff  suffered  an  injury  on  that  ac- 
count."   The  village  was  held  liable  on  that  ground. 

I  think,  therefore,  that  the  proposition  apparently  sanctioned 
in  the  opinion  of  the  court  below,  that "  the  liability  is  abso- 
lute and  complete,  notwithstanding  any  degree  of  care  and 
diligence,  because  the  structure  was,  under  any  circumstances, 
unauthorized,*'  unsound,  and  the  cases  referred  to  do  not  apply 
here. 

The  construction  of  the  sewer,  or  of  the  drain  leading 
thereto,  was  not  unlawful ;  and  therefore  the  question,  and 
only  proper  test  of  the  defendants'  liability,  is,  were  the  de- 
fendants in  fault  in  the  manner  of  the  construction,,  or  in  not 
causing  tho  defects  to  be  remedied  ? 

Notwithstanding  this  qualification  of  the  opinion  expressed 
at  the  general  term,  as  I  understand  that  opinion,  I  think  the 
questions  submitted  to  tho  jury  at  tho  trial  were  the  trao  test 
of  liability,  and  that  in  this  respect  no  error  wu3  committed. 

These  questions,  and  the  liability  depending  on  the  answer 
the  jury  might  give  thereto,  were  as  follows : 

1.  Was  the  drain  negligently  and  improperly  constructed? 

2.  Was  the  plaintiff  injured  by  reason  of  such  defect  and 
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insnfficiency,  without  any  contributing  negligence  on  his  own 
part? 

3.  Was  the  drain  constructed  by  the  authority,  and  under  the 
supervision  of  the  common  council  ? 

The  jury  were  instructed,  if  all  of  these  questions  were 
answered  in  the  affirmatiTe,  the  plaintiff  is  entitled  to  recover. 

It  will  be  seen  that  here  the  question  of  liability  is  made  to 
turn  solely  on  the  negligent  or  improper  construction  of  the 
drain,  and  the  responsibility  of  the  defendants  therefor. 

No  matter  how  even  and  apparently  safe  the  external  appear- 
ance of  the  street  was,  from  the  time  of  the  completion  of  the 
street  until  it  fell  in  under  the  weight  of  the  pLuntiflfs  wagon. 
Ko  matter  whether  the  defendants  had  actual  notice  of  the 
defects  in  the  construction.  They  were  declared  liable  if  the 
drain  was  constructed  by  the  authority  and  under  the  super- 
vision of  the  common  council. 

And  this  responsibility  was  further  explained  by  the  instruc- 
tion, that  the  resolution  of  the  common  council  was  evidence 
of  their  consent,  and  it  was  their  duty  to  send  a  competent 
officer  to  see  that  the  drain  was  properly  constructed ;  and  sub- 
sequently, that  an  opportunity  to  exercise  such  supervision  was 
equivalent  to  actual  supervision. 

I  think  that  in  this  there  was  no  error.  It  is  not  nnd  can  not 
be  insisted  that  such  a  drain  could  not  by  ordinary  care  and 
skill  have  been  so  constructed  as  to  be  perfectly  safe. 

The  fact  that  it  was  not  so  constructed  is  found,  and  is,  I 
think,  not  questioned. 

The  resolution  of  the  common  council  which  was  given  in 
evidence,  is  a  distinct  permission  to  the  owners  of  the  house, 
No.  456  Eiver-street,  to  lay  the  drain,  "  the  work  to  bo  done 
under  the  direction  of  the  city  commissioner." 

Now,  however  true  it  may  be  that  the  corporate  authorities  are 
not  under  any  such  responsibility  as  insurers  of  the  safe  con- 
dition of  the  streets,  that  they  become  instantly  liable  for  de- 
fects the  moment  they  occur,  and  although  they  are  caused  by 
the  act  of  a  wrong-doer,  and  without  any  previous  notice  to 
them,  calling  their  power  and  dutj*  to  provide  for  their  safe  con- 
dition into  exercise,  it  is  clear,  I  think,  that  when  they  con- 
sent that  the  public  street  may  be  excavated  and  a  drain  in- 
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trodnced,  they  haye  notice  that  an  act  is  to  be  done  which  di- 
rectly invokes  their  power  and  dnty,  and  calls  for  its  exercise 
in  behalf  of  the  pnblic,  to  see  to  ifc  that  the  property  of  those 
who  have  a  right  to  pass  and  repass  is  not  endangered  by  a 
hidden  trap  which  superficial  obseryation  would  not  disclose; 
and  supervision  of  the  work  to  that  end  was  therefore  incum- 
bent upon  them. 

To  the  suggestion,  that  it  should  nevertheless  appear  that 
they  were  notified  that  the  owners  were  about  to  begin  the 
work  and  were  actually  constructing  the  drain,  it  will  suffice 
— ^passing  by  the  evidence,  that  was  not  contradicted,  tending 
to  establish  that  the  defendants'  street  inspector  was  more  than 
once  at  the  place  of  excavation  during  the  progress  of  the 
work, — ^to  say,  that  this  work  was  not  of  a  description  that  it 
could  be  suffered  to  go  on  from  day  to  day  from  the  beginning 
to  its  completion,  and  the  defendants  then  claim,  that, 
although  it  was  done  by  their  consent,  they  were  so  remiss  in 
the  discharge  of  their  general  duty  of  supervision  of  the  streets 
that  they  did  not  discover  it.  Such  a  statement  only  a^- 
vates  their  neglect.  When  a  case  in  other  respects  similar 
shall  arise  in  which  the  work  consented  to  can  be  done  00 
speedily,  that  consistently  with  the  faithful  performance  of  the 
defendants'  duty  to  supervise  the  condition  cf  the  streets,  it 
may  be  completely  finished  and  all  defects  concealed  from  a 
careful  examination  without  the  knowledge  of  the  city  author- 
ities that  it  has  been  begun,  a  different  question  will  he  pre- 
sented. In  such  a  case  the  instruction  which  was  asked  by  the 
defendants  on  this  trial  might  be  proper,  viz.,  "  that  if  any  in- 
jury happened  to  the  plaintiff  by  reason  of  a  hidden  imperfec- 
tion in  the  drain  not  known  to  the  defendants  or  to  either  of 
their  officers,  and  which  reasonable  diligence  could  not  discover, 
the  defendants  are  not  liable." 

But  in  its  application  to  this  case,  such  an  instruction  was 
not  called  for ;  if  it  was  intended  thereby  to  submit  to  the 
jury,  that  leasonable  diligence  in  the  construction  of  the  dram, 
or  in  the  supervision  thereof,  could  have  been  exercised  by  the 
defendants,  and  yet  the  imperfection  be  of  such  secret  or  hid- 
den character  as  not  to  be  detected,  there  was  no  ground  ih3re- 
for  in  the  evidence. 
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If  it  was  meant^  that>  if,  after  the  drain  was  completed^  the 
imperfection  was  so  concealed  that  the  defendants  did  not 
know  of  its  existence  and  could  not  by  reasonable  diligence 
discover  it,  the  defendants  are  not  liable ;  the  refusal  so  to 
charge  was  correct,  because  all  that  might  be  true  and  yet  the 
defendants  have  wholly  failed  in  their  duty  to  see  to  the  man- 
ner of  the  construction  while  it  was  in  progress. 

I  think  the  judgment  should  be  affirmed. 

All  the  other  judges  concurred  in  affirming  the  judgment, 
except  Gboyeb,  J.,  who  was  understood  to.doubL 

Judgment  affirmed^  with  costs. 


WESTERN    TSANSPOETATION    CO.    r.    MARSHALL. 

December,  1867. 
AiEliming  87  Bard.  609. 

A  Mller  of  goods  for  cash  on  delivery,  who  delivers  withoat  payment,  can 
not  recover  poBBession  from  the  master  and  owners  of  a  vessel  on  which 
they  have  been  shipped,  after  the  master,  in  the  usnal  course  of  bnsi- 
nesB,  and  withont  notice,  has  given  a  negotiable  bill  of  lading  therefor 
to  the  fraudulent  buyer. 

Third  persons  making  advances  to  the. fraudulent  buyer,  in  good  faith 
and  without  notice,  on  the  credit  of  such  bill  of  lading,  are  also  pro- 
tected* 

Tlie  rule  that  one  purchasing  in  good  faith  from  a  fraudulent  vendor  ac- 
quires a  good  title,  is  applicable  to  such  cases. 

The  Western  Transportation  Company  brought  this  action 
against  Charles  H.  Marshall  and  others,  in  the  supreme  court, 
to  recover  the  possession  of  a  quantity  of  wheat,  shipped  by 
plaintiffs  from  Buffalo  to  New  York,  upon  a  canal-boat.  The 
agents  of  the  p^.aintiffs  in  the  latter  city  agreed  to  sell  the 
wheat  for  cash  on  delivery,  to  Meyer  &  Rcc,  who  were  engaged 

♦  Compare  Wait  u.  Green,  86  IT.  F.  656 ;  aff  'g  35  Barb.  585  ;  63  Id.  241 ; 
Ballard  v.  Pnrgett,  40  If.  T.  814 ;  aff 'g  47  Barb.  646  ;  City  Bank  v.  Rome, 
fte.  B.  R.  Co.,  44  N.  T.  186  ;  Austin  n.  Dye,  46  Id.  136 ;  McNeil  n.  Tenth 
National  Bank,  40  if.  F.  825  ;  modifying  55  Barb.  59  ;  Rawls  «.  Desh. 
ler,  in  this  volume,  40  Id.  819. 
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in  purchasing  wheat,  and  shipping  it  to  England.    The  latter 
agreed  with  the  owners  of  the  Great  Western  to  ship  the  wheat 
to  England  on  that  TCSseL    At  the  request  of  Meyer  &  Bee, 
the  wheat  was  measured  in  the  usual  way,  and  plac^sd  on  board 
the  Yessel  in  the  name  of  the  agents  of  the  plaintifls.   It  vas 
proved  that  the  measurer  was  selected,  and  made  the  measure- 
ment according  to  the  usual  course  of  business  between  render 
and  purchaser,  made  duplicate  bills  of  the  measurement,  and 
delivered  them  to  the  agents,  agreeably  to  the  usual  custom  in 
that  business  ;  that  the  agents  made  out  a  bill  of  the  amount 
of  the  price  of  the  wheat,  including  the  purchaser's  proportion 
of  the  expense  of  measurement,  &c.,  and  delivered  the  same  at- 
tached to  the  return  of  the  measurer,  intended  for  the  pur- 
chaser, to  Meyer  &  Eee;  that  the  latter  upon  this  return  of  the 
measurer,  procured  from  the  captain  of  the  vessel  a  bill  of  lad* 
ing  of  the  wheat  in  the  usual  form,  and  upon  this  bill  pro- 
cured an  advance  from  some  of  the  other  defendants,  without 
having  paid  anything  on  account  of  the  purchase  of  the  wheat 
Shortly  after,  the  plaintiffs'-  agents  sent  to  Meyer  &  Eee  for  the 
money  for  the  wheat    The  latter,  after  a  day  or  two,  gare  the 
agents  their  check  for  the  price  of  the  wheat,  which  the  agents 
deposited  in  a  bank,  and  the  next  day  the  check  was  refused 
payment  and  returned  to  Meyer  &  Eee.     It  was  proved  that 
Meyer  &  Eee  were  in  good  credit  at  the  time  of  the  agreement 
to  purchase  the  wheat,  but  suspended  payment  shortly  afl<J, 
ill  consequence  of  adnce  of  non->payment  of  their  drafts  in 
England.     It  was  proved  that  none  of  the  respondents  had  any 
knowledge  that  the  wheat  was  not  paid  for,  or  that  the  plain- 
tiffs claimed  any  interest  therein.    It  was  proved  that  the 
universal  custom  of  masters  was  to  give  bills  of  lading  for  grain 
delivered  on  board  to  a  person  producing  the  measurer's  return 
intended  for  the  purchaser ;   that  this  return  was  an  exact 
duplicate  of  the  one  retained  by  the  vendor,  except  that  it 
called  for  payment  of  oao-half  of  the  charges  only,  and  that 
the  custom  was  known  to  all  engaged  in  the  grain  trade.    It 
was  proved  that  plaintiffs'  agents  had  been  for  some  time  ^- 
gaged  in  this  trade.    Upon  the  return  of  the  check  to  Meyer 
&  Bee  unpaid,  the  platntiffii  demanded  iho  wheat  of  the  mas* 
ter,  and,  upon  his  refusal  to  deliver  the  same,  comc:nced  the 
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action.  At  the  close  of  the  proof,  the  respondents,  who  Skve 
the  master  and  owner  of  the  Tessel,  and  the  parties  who  made 
the  advances  to  Meyer  &  Bee  upon  the  bill  of  lading,  moved 
for  a  dismissal  of  the  complaint  as  to  them,  which  was  granted, 
and  plaintiff  excepted. 

The  judgment  was  affirmed  by  the  general  term.    37  Barb. 
509.    Plaintiff  appealed. 

John  Hubbelly  for  plaintiff,  appellants. 

Wm.  Allen  Butler^  for  the  respondents. 

Gbover,  J. — There  was  no  conflict  in  the  evidence  so  far  as 
these  respondents  were  concerned.  The  plaintiffs'  agents 
agreed  to  sell  the  wheat  to  Meyer  &  Ree  for  cash  on  delivery, 
and  bad  the  same,  at  the  request  of  the  latter,  measured  and 
placed  on  board  the  vessel  in  their  names,  receiving  from  the 
measurer  two  bills  of  the  measurement,  one  designed  to  be  re- 
tained by  the  vendor,  and  the  other  for  delivery  to  the  pur- 
chasers. They  delivered  the  latter,  together  with  a  bill  of  the 
price  of  the  wheat,  to  Meyer  &  Eee.  The  proof  showed  that 
the  universal  custom  in  trade  was  for  masters  of  vessels  to  de- 
liver bills  of  lading  of  grain  on  board,  to  the  one  producing 
this  measurement  prepared  for  the  purchaser.  This  custom 
the  agents  are  presumed  to  have  known.  By  its  delivery  to 
Meyer  &  Ree,  the  agents  authorized  the  master  to  deliver  to 
them  a  bill  of  lading  of  the  wheat  just  so  effectually  as  though 
such  authority  had  been  expressly  given  by  them.  When  the 
master  had,  by  the  authority  of  the  agents,  delivered  a  bill  of 
lading  to  Meyer  &  Ree,  ho  was  not  bound  to  deliver  the  wheat 
to  the  plaintiffs,  without  being  discharged  from  the  liability 
created  by  the  bill.  This  was  not  done  ;  nor  was  any  indem- 
nity offered  by  the  plaintiffs  against  such  liability.  The  com- 
plaint was,  therefore,  properly  dismissed  as  against  the  master 
and  owners  of  the  vessel.  It  is  equally  clear  that  the  bill  of 
lading  having  been  delivered  to  Meyer  &  Ree  by  authority 
from  the  plaintiffs,  those  who  dealt  in  good  faith  with  them, 
cs  owners  of  the  wheat,  will  be  protected  in  such  dealings. 
Consequently,  the  complaint  was  rightly  dismissed  as  to  Mor- 
gan and  others,  who  znade  advances  to  Meyer  &  Ree,  on  the 
IV.— 37 
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credit  of  the  bill  of  lading,  and  to  whom  the  bill  was  trans- 
ferred as  security  for  such  advances. 

It  was  not  material  to  the  rights  of  the  respondents  whether 
Meyer  and  Bee  acted  in  the  premises  with  a  fraudulent  intent 
or  not  One  purchasing  in  good  faith  from  a  (raudalent  jen- 
dor  acquires  a  good  title.  Mowrey  v,  Walsh,  8  Ootv.  238 ;  Boot 
V.  French,  13  Wend.  670.  The  principle  of  these  cases  is  appli- 
cable to  the  present  case.  Hence,  the  admission  of  the  eyi- 
deuce  that  it  was  customary  for  purchasers  of  grain  in  the  citj 
of  New  York  to  raise  money  upon  bills  of  lading  thereof,  to 
pay  for  the  same,  was  wholly  immaterial,  and  worked  no  preju- 
dice to  the  plaintiffs  in  respect  to  these  respondents. 

The  exception  thereto  is,  therefore,  not  available  upon  Hiifl 
appeal. 

The  judgment  appealed  from  should  be  affirmed. 

All  the  judges  concurred,  except  Fullebton,  J.,  who  did  not 
vote,  and  Booees,  J.,  who  was  absent 


Judgment  affirmed,  with  costs. 


WHITE  V.  BULLOCK. 

September,  1857. 
Reveriiog  90  Barb,  9L 

Under  the  Revised  Statutes,  which  give  compensation  to  exeentofsia 
general  terms,  not  providing  for  an/  apportionment  among  them  upoc 
equitable  principles,  if  the  surrogate  could  in  any  case  apportioo  the 
commissions  of  co-executors  unequally,  on  the  ground  of  ineqnalitf 
in  the  services  rendered  by  them,  where  he  fails  to  do  bo,  each  is  ea* 
titled  to  an  equal  share,  irrespective  of  the  inequality  of  service.* 

Officers  compensated  by  a  commission,  are,  in  the  absence  of  agreenMOt. 
entitled  to  share  equally,  although  the  labor  be  not  equally  shared. 

Charles  L.  White  sned  Eobert  Bullock,  in  the  supremf 
conrt,  to  recover  his  half  of  commissions  allowed  by  the  surro- 

*  The  apportionment  of  commissions  between  co-executors  is  dow  pnv 
vlded  for  by  Z.  1868,  p.  608,  ch.  863,  §  8.  See  Van  Nest*8  Estate,  1  Mt. 
180. 
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gate  on  the  settlement  of  accounts  of  the  parties  as  co*execa- 
tors  of  the  estate  of  one  Mounsey. 

Plaintiff  put  in  evidence  the  surrogate's  decree  adjusting  the 
accounts  of  the  parties  as  such  executors;  and  also  offered  the 
accounts  themselves^  sworn  to  by  each  of  the  parties,  which 
were  excluded,  on  objection  by  defendant's  counsel,  that  the 
decree  decided  that  all  but  one  hundred  and  twenty-one  dollars 
was  received  by  defendant  alone,  and  not  by  defendant  and 
plaintiff  jointly.  Both  parties  then  rested,  and  plaintiff's  coun- 
sel requested  the  judge  to  charge  the  jury  that  plaintiff  was 
entitled  to  one-half  the  commissions  named  in  the  surrogate's 
decree,  with  interest  from  the  date  thereof ;  and  that  the  sur- 
rogate's decree  directs  the  commissions  of  the  execntors  to  be 
retained ;  and  that  the  parties  can  not  go  back  of  the  decree  to 
ascertain  the  services  rendered  by  each,  to  fix  upon  what  each 
were  to  receive  for  commissions.  That  if  any  difference  shouli 
have  been  made  in  the  commissions  to  be  received  by  the 
parties,  it  could  have  been  made  only  by  decree  of  the  sunxK 
gate.  The  judge  refused  so  to  charge;  and  plaintiff's  counsel 
excepted. 

The  judge  charged  the  jury  that  if  the  surrogate's  decree 
had  found  upon  the  amount  of  commissions  to  be  received  bj 
each  executor,  it  would  have  been  conclusive,  if  that  were  a 
matter  then  within  his  jurisdiction,  as  to  which  no  opinioB 
was  expressed.  That  as  it  stated  only  the  amount  to  be  paid 
to  both  executors,  that  amounc  must  be  decided  between  them 
in  proportion  to  services  rendered  by  each  executor ;  and  that 
without  any  other  proof  of  their  services,  it  was  to  be  deter- 
mined by  the  amount  stated  by  the  decree,  to  have  been  re- 
ceived and  paid  out  by  them  respectively ;  that  if  it  had  been 
proved  that  plaintiff  had  rendered  services  in  aid  of  the  receipt 
and  paying  out  of  the  five  thousand  eight  hundred  and  seven 
dollars  and  seventy-eight  cents  received  by  defendant,  or  had 
become  liable  jointly  with  him  for  that  amount,  or  for  part  of 
it»  he  would  have  been  entitled  to  a  fair  compensation  for  that 
service.     Plaintiff's  counsel  excepted  to  the  charge. 

The  jury  after  retiring,  returned  and  asked  the  judge  if 
plaintiff  was  not  equally  responsible  with  defendant,  for  all 
moneys  received  by  defendant  for  the  estate.   In  reply,  the  judge 
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charged  that  plaintiff  was  not  so  liable  merely  from  being  a 
co-executor.  To  which  plaintiff's  counsel  excepted:  and  asked 
the  jndge  to  charge  that  an  ezecotor  was  always  acconntab! 
for  money  received  by  his  co-executor,  if  he  aids  or  assents  to 
its  being  receiyed  by  his  co-executor,  or  it  is  in  his  power  to 
prevent  the  executor  receiving  it.  The  judge  refused  8oto 
charge,  as  too  broad  a  rule;  and  plaintiff's  counsel  excepted. 

A  verdict  was  rendered  for  plaintiff  for  three  dollars  and 
fifty  cents.  A  motion  for  a  new  trial  was  denied  at  general 
term,  and  the  judgment  afiirmed,  with  costs.  Plaintiff 
appealed. 

A.  Thompaony  for  plaintiff,  appellant  The  surrogate  haiiBg 
made  no  difference  between  the  executors  in  the  amoant  of 
commissions  each  was  to  receive,  the  presumption  of  law  was 
that  they  were  to  be  equally  divided ;  unless  defendant  showed 
that  he  was  entitled  to  the  whole  of  the  commissions. 

J.  W.  Gerard,  Jr.,  for  defendant,  respondent  The  surro- 
gate's settlement  and  allowance  of  the  accounts,  was  condusire, 
and  the  decree  final,  2  £.  S.  4th  ed.  p.  281,  §  7S.  And  the 
introduction  of  the  accounts  to  contradict  the  decree  was  there- 
fore inadmissible.  But  if  admissible  in  evidence,  thej  would 
only  indicate  what  moneys  were  received  and  what  paid  out  for 
the  estate,  but  not  the  liability  of  the  executors.  Each  execu- 
tor was  entitled  to  commissions,  not  for  services  or  responsi- 
bilities, but  for  moneys  passing  through  his  hands.  2  i2.  &  2d 
ed.,  p»  93,  §  58 ;  and  is  liable  merely  for  his  own  acts  and 
what  lie  receives.  Sutherland  v.  Brush,  7  Johns.  Ch.  17 ;  Dong* 
lass  V.  Satterlee,  11  Johns.  16 ;  Messick  i;.  Hessick,  7  Bark 
120  ;  Bogert  v.  Hertel,  4  HiU,  492. 

By  the  Coubt.— S.  li.  Sblden,  J. — ^The  Revised  Statutes, 
in  prescribing  the  compensation  to  bo  allowed  to  executors  and 
administrators,  upon  the  settlement  of  their  accounts  before 
the  surrogate,  gave,  in  terms,  no  power  to  the  surrogate  to 
apportion  that  compensation  among  them  where  there  were 
several.  It  is  possible  as  intimated  by  th?  chancellor,  iu 
Valentine  r.  Valentine,  2  Barb.  Ch.  430,  that  oven  prior  to  the 
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latter  act,  the  exercise  of  snch  a  power  wonld  have  been  con- 
sidered within  the  general  range  of  the  surrogate's  jorisdiction. 

But  upon  the  settlement  of  the  executor's  accounts  in  this 
case,  which  took  place  prior  to  the  act  of  1849,  the  surrogate 
made  no  apportionment ;  all  that  he  did  which  woald  have 
any  bearing  upon  this  subject,  was  to  adjust  and  settle  as 
between  the  executors,  the  relative  amounts  which  each  had 
receiyed  and  paid  out 

Kow,  admitting,  as  the  learned  judge  upon  the  trial  assumed, 
that  the  sums  so  raised  and  paid,  would,  in  the  absence  of  all 
other  proof,  afFord  presumptive  eyidence,  were  that  question 
properly  in  issue,  of  the  amount  of  service  which  each  had 
rendered,  yet  it  by  no  means  follows  that  he  was  right  in 
instructing  the  jury  that  they  might  apportion  the  compensa- 
tion upon  that  basis. 

As  the  Bevised  Statutes,  upon  which  the  question  wholly 
depends,  gave  the  compensation  to  the  executors  in  genersd 
terms,  without  providing  for  any  apportionment  among  them, 
upon  equitable  principles,  the  legal  consequence  clearly  was, 
that  when  there  were  several  executors,  the  compensation  was 
to  be  divided  equally  among  theuL  This  right  to  compensation 
was  a  strict  statutory  right,  not  depending  upon  any  equities 
whatever,  and  each  was  entitled  to  what  the  statute  gave. 
The  case  is  precisely  analagous  to  that  of  two  attorneys  jointly 
employed  in  the  same  suit,  under  the  old  system  of  attorney's 
fees,  one  of  whom  had  collected  the  entire  tax-bill.  In  an 
action  by  the  other  to  recover  his  share  of  the  fees,  no  one,  I 
imagine,  even  supposed  that  the  defendant  could  set  up  that 
he  had  performed  more  than  half  the  labor,  and  therefore,  was 
entitled  to  a  proportionate  share  of  the  fees.  Were  the  legisla- 
ture to  appoint  three  commissioners,  to  superintend  the  erec- 
tion of  some  public  building,  and  to  disburse  the  necessary 
fnnds,  giving  them  a  certain  percentage  upon  the  amount  ex- 
pended, by  way  of  compensation,  no  one  would  contend,  in  the 
absence  of  any  agreement  among  themselves,  that  one  could 
legally  claim  more  than  his  ratable  share  of  the  compensation, 
on  the  ground  that  he  had  performed  more  of  the  labor  than 
his  associates. 

Until  the  principle  of  equitable  apportionment  was  intro- 
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dnced  by  the  act  of  1849,  I  doubt  whether  even  the  sarrogatey 
notwithstanding  hisplenaiy  jurisdiction  oyer  the  whole  subject 
of  the  setilemenfc  of  estates,  had  power  to  deprire  either  of  the 
executors  of  any  portion  of  the  compensation  to  which  he 
would  be  entitled  by  tho  terms  of  the  statute.  Bat,  however 
this  may  have  been,  I  think  it  quite  clear,  that  a  coart  of  law, 
in  the  absence  of  any  direct  action  of  the  surrogate  on  the  sab- 
ject,  could  hare  no  real  power.  This  conclusion  renders  it  tm- 
necessaiy  to  pass  upon  any  of  the  other  questions  raised  upon 
the  argument  The  judgment  should  be  leyersed,  and  a  sew 
trial  ordered,  with  costs,  to  abide  the  eyent. 


Judgment  accordingly. 


WHITE  V.  HAVENa 

September,  1860. 

The  maker  of  a  premium  note  given  to  a  Mutual  Insurance  Comptny,  if 
liable  to  be  assessed  thereon  for  losses  whether  occurring  on  cub  pn- 
mium  or  note  premium  policies,  the  fund  produced  bj  cwh  praniiUM 
having  been  exhauated.* 

Justus  White,  receiver  of  the  Union  Ins.  Company,  sued 
Pexter  E.  Havens,  in  the  supreme  courts  on  defendants'  pre- 
mium note. 

The  only  point  made  by  the  defense  was  that  it  was  ille^ 
to  assess  the  note  for  losses  arising  on  policies  based  on  cash 
advance  premiums,  for  which  no  premium  note  had  been  made. 

Cox  £  Avery,  for  the  defendant,  appellant. 

Henry  R.  Mygait,  for  plaintiff,  respondent 

Wbiqht,  J. — The  case  of  Mygatt  t^.  N.  Y.  Protection  Ina. 
Co.,  21  N.  Y.  62,  is  decisive  of  the  present  one.  That  case 
turned  upon  the  legality  of  the  act  of  a  company  organised 
under  the  act  of  1849,  c  308,  in  issuing  policies  of  insoiance 
in  part  for  cash  premiums  advanced  in  full  for  insurance,  and 

*  Followed  in  Jackson  t.  Roberts,  81  if.  F.  304.  As  to  what  proTca  tiie 
exbaustion  of  the  cash  fund, — see  Cooper  v.  Shaver,  41  Barb,  151. 
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in  lieu  of  premium  notes.  This  court  was  of  the  opiuion  that 
there  was  nothing  in  the  act  of  1849^  either  in  terms,  or  in  its 
design  or  intention,  which  prohibited  a  company^  formed  on 
what  is  called  the  mutual  principle,  from  issuing  policies  on 
the  receipt  of  cash  premiums,  if  its  charter  and  by-laws  author- 
ized and  provided  that  it  might  do  so ;  and  that  such  policies 
were  yalid  and  binding,  though  issued  to  mere  outside  parties, 
without  any  reference  in  themselres  to  the  principles  of  mutu- 
ality. But  that  if  this  were  otherwise,  it  was  indispensable 
that  the  mutual  principle  should  be  observed  in  all  policies 
issued  by  a  mutual  company,  the  result  would  not  be  different, 
as  the  holders  of  cash  policies  were  members  of  the  corporation 
and  mutual  contributors  to  a  common  fund  lor  the  payment 
of  losses;  the  cash  premium  as  well  representing  the  insured 
in  the  common  fund  as  the  premium  note. 

The  charter  of  this  company  in  the  present  case,  like  that  in 
Hygatt  V.  N.  Y.  Protection  Ins.  Co.,  provided  for  receiving 
premium  notes  for  insurance  from  the  insured,  payable  at  such 
time  or  times,  and  in  such  term  or  terms,  as  the  corporation 
should  from  time  to  time  require  ;  and  any  person  applying 
for  insurance,  so  electing,  might  pay  a  cash  premium  in  addi- 
tion to  a  premium  note,  or  a  definite  sum  in  money,  to  be  fixed 
by  the  corporation,  in  full  for  insurance,  and  in  lieu  of  a  pre- 
mium note.  The  company,  during  its  existence,  issued  about 
two  thousand  live  hundred  cash  policies,  and  about  two  thou- 
sand policies  founded  on  premium  notes. 

The  sum  of  forty-three  thousand  dollars  was  paid  to  the 
company  in  cash  premiums,  and  the  entire  amount  expended 
by  it  in  payment  of  its  liabilities.  A  policy  was  issued  to  the 
defendant  about  January  23, 1852,  and  he  gave  his  premium 
note  for  one  hundred  and  twelve  dollars,  paying  an  assessment 
thereon  of  fifteen  dollars  and  forty-seven  cents,  and  this  was 
all  that  he  ever  paid  or  was  called  upon  to  pay.  In  Juno,  1853, 
all  the  money  of  the  company  had  been  expended  in  the  pay- 
ment of  losses,  and  no  assets  came  into  the  receiver's  hands  but 
the  premium  notes,  included  in  which  was  that  of  the  defend- 
ant. The  company  seems  to  have  been  peculiarly  unlbrtu- 
nate  ;  for  when  it  became  insolvent,  in  Juno,  1853,  there  was 
due  from  it  for  losses  on  policies  founded  ou  premium  notes. 
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an  amount  between  twenty  thousand  and  twenty-five  thousand 
dollars  ;  and  there  was  claimed  to  be  due  for  lossea  on  cash 
policies  an  amount  exceeding  thirty  thousand  dollar3,  and  this 
in  addition  to  the  sum  of  forty  thousand  dollars  previoasljpaid. 
There  was  sixty  thousand  dollars  of  premium  notes  in  the  com- 
mercial department  to  which  the  defendant  belonged.  The  re^ 
ceiver,  acting  in  pursuance  of  an  order  of  the  supreme  court, 
assessed  the  premium  notes  in  the  commercial  department 
(including  that  of  the  defendant),  to  meet  losses  and  liabilities 
incurred  in  that  department^  part  of  wliich  losses  happened 
upon  risks  taken  upon  cash  premiums.  The  defendant  had 
notice  of  this  assessment,  and  it  was  subsequently  confirmed 
by  the  sx^preme  court,  and  the  receiver  authorized  and  directed 
to  bring  suits  to  enforce  the  collection  of  such  assessment. 

The  defendant  raised  but  a  single  point  against  a  reooveiy, 
on  the  trial,  viz  :  The  illegality  of  the  assessment  to  pay  lossea 
arising  on  the  policies  of  insurance  based  on  the  cash  advance 
premium,  and  for  which  policies  no  premium  note  was  made. 
This  is  no  ground  of  defense.  The  cash  policies  were  not 
issued  by  the  company  without  authority  or  in  contravention 
of  law  ;  but  in  doing  so  it  did  not  lose  its  character  of  a  mu- 
tual company. 

The  cash  policy-holders  were  members  of  the  corporation  as 
much  as  were  the  holders  of  policies  based  on  a  premium  note. 
They  were  contributors  to  a  common  fund,  as  the  capital  of 
the  company,  to  meet  losses  that  might  occur.  They  paid 
their  premiums  in  cash,  instead  of  notes  or  promises  to  pay. 
The  premiums  were  lo  be  first  applied  to  the  payment  of  liabil- 
ities, and  no  part  of  them  could  ever  be  withdrawn,  though 
they  should  not  have  been  all  expended.  In  this  case  over 
forty  thousand  dollars  of  cash  premiums  was  expended  for  pay- 
ing liabilities,  thus  relieving  the  premium  note  of  the  defend- 
ant and  others.  If  this  company  had  been  reasonably  proa* 
pcrous,  the  cash  premiums  would  nearly  or  quite  have  paid  its 
losses ;  calling  for  no  assessment  on  the  premium  note-holders 
of  policies.  But  it  was  not,  and  the  cash  being  exhausted,  the 
premium  notes  must  bear  the  burden  of  the  losses  of  the  com- 
pany, whether  occurring  on  cash  policies,  or  those  founded  on 
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premium  notes.     This  should  be  so  on  tiie  plainest  principles 
of  justice. 

I  think  the   judgement  of  the  supreme  court  should  bo 
affirmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


WHITE  V.  LESTEB. 

September,  1864. 

The  omission  of  the  loan  oommissioners  to  enter  in  their  minute  book  the 
order  for,  and  a  copy  of  the  advertisement  of  sale,  and  a  designation 
of  the  places  where,  and  the  persons  by  whom,  the  advertisement  was 
I)08ted,  does  not  affect  the  vitality  of  the  sale,  as  against  a  bona  fide  pur- 
chaser, ignorant  of  the  irregularity. 

A  purchase  of  lands  by  a  bank  cashier,  for  the  benefit  of  his  bank,  is  not 
necessarily  invalid  because  the  bank  by  its  charter  is  disabled  from 
purchasing  lands. 

Where  both  the  commissioners  for  loaning  United  States  moneys  are 
present  at,  and  make,  a  sale  of  mortgaged  premises,  the  fact  that  the 
entry  of  the  sale  in  the  book  of  minutes,  though  purporting  to  be  the 
act  of  both,  was  made  by  one  only  of  them,  and  was  laigued  only  by 
Lim,  does  not  amount  to  a  fatal  irregularity.* 

William  D.  White  sued  Ebenezer  A.  Lester  and  others,  in  the 
supreme  court,  in  ejectment,  to  recover  a  lot  of  land  lying  in 
Fredonia,  Chautauqua  county. 

The  only  questions  made  in  this  court  arose  as  to  the  regular- 
ity and  effect  of  proceedings  to  foreclose  a  mortgage  given  by 
one  Saxton,  under  whom  both  parties  claim  title,  to  the  commis- 
sioners for  loaning  United  States  money. 

Tlie  supreme  court  gave  and  affirmed  judgment  for  the  de- 

*  See  York  «.  Allen,  30  iV.  T.  104.  Previous  sales  by  one  commissioner 
nnder  the  C.  S.  Loan  Commission  Act  of  1887,  was  legalized,  and  sales  by 
one  commissioner,  in  case  of  a  vacancy,  authorized,  by  L,  1863,  p.  109. 
c  73,  §§  0,  9. 
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fendints,  on  a  verdict  found  on  the  facts  stated  in  the  opinion. 
Plaintiff  appealed. 

William  27.  WJiite,  appellant,  in  person,  as  to  the  indirect 
purchase  by  the  bank,  cited  Ohio  v.  Pell,  7  iV.  V.  328;  Chau- 
tauqua Bank  v.  Eisley,  19  N,  Y,  369.  As  to  date  of  sale,  Sher- 
wood v.  Ecadc,  7  mil,  431 ;  Olmsted  v.  Elder,  5  JV.  7. 144 

That  the  purchaser  was  bound  to  take  notice  of  the  defecta 
Sherwood  v.  Kcada,  above.  Sharp  v.  Speir,  4  Hill  76.  The 
deed  was  individual,  not  ofiSx^ial.  Townsend  v.  Coming,  33 
WeruL  435;  White  v.  Skinner,  13  Johns.  307;  Gujont?.  Lewis, 
7  Wend.  24 ;  Hanf  ord  v.  McNair,  9  Id.  54. 

C.  Tucker,  for  defendants,  respondents,  cited  PeD  t 
Ulmar,  18  N.  Y.  139;  King  v.  Stow,  C  Johns.  Ch.  323;  Hart- 
well  V.  Boot,  19  Johns.  345;  Cow.  <&  H.  nohs,  896,  397;  Hick- 
man V.  Skinner,  3  Munr.  211. 

By  the  Coukt.— Hogeboom,  J.— The  plaintiff  sues  in 
ejectment  to  recover  from  the  defendants  the  possession  of 
certain  premises  in  Chautauqua  county.  He  cl^ms  title 
through  John  Z.  Saxton,  who  was  the  admitted  ovruerin 
1837,  and  he  showed  a  regular  deduction  of  title  from  and 
through  him,  sufiScient  to  maintain  the  action  unless  it  is 
defeated  by  facts  to  be  hereafter  noticed.  The  defendants  also 
claimed  through  Saxton,  who,  in  August,  1837,  executed  to  the 
commissioners  for  loaning  certain  moneys  of  the  United  States, 
a  mortgage  upon  said  premises  pursuant  to  the  Laws  of  1S37, 
c.  150,  on  which  default  was  made  ia  paying  the  interest  due 
in  October,  1842.  On  Dec.  G,  1842,  an  entry  wa3  made  of 
this  circumstance,  and  of  the  fact  that  the  premises  were  adrer- 
tised  for  sale  for  the  first  Tuesday  of  February  then  next,  in 
the  commissioners'  book  of  minutes  and  in  their  annual  report 
to  the  comptroller.  The  premises  appear  to  have  been  dolj 
advertised  for  sale  by  publication  and  posting  in  the  manner 
required  by  law,  except  that  there  was  no  order  for  tlie  adrer- 
tisement  entered  in  the  minute  book ;  nor  copy  of  the  adver- 
tisement entered  therein ;  nor  entry  of  the  places  where,  or  of 
the  persons  by  whom,  the  advertisements  were  put  np;  aQ  of 
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which  was  enjoined  by  the  statnte  before  referred  to.  The 
substance  of  the  statute  appears  to  have  been  observed  iu 
regard  to  the  actual  advertisement^  and  I  am  inclined  to 
think  the  provisions  as  to  the  entries  in  the  minute  book  above 
referred  to  were,  notwithstanding  the  declaration  of  the  statute, 
section  (33),  that  '^all  purchases  made  contrary  to  the  provisions 
of  this  section  (33)  shall  be  void/'  directory  rather  than  compul- 
sory, as  against  a  bona  fide  purchaser  ignorant  of  the  irregu- 
larity. These  irregularities  were  not  violations  of  the  provi- 
sions of  section  33.    King  v.  Stow,  6  Johns.  Oh,  323. 

On  Feb.  7, 1843,  up  to  which  time  the  plaintiff  appears  to 
have  been  in  possession,  the  premises  were  duly  sold  by  both 
commissioners,  and  struck  off  to  one  Newland,  who  then,  or 
within  a  few  days  thereafter,  received  a  deed  in  due  form  from 
the  commissioners,  went  into  possession  and  executed  to  the 
commissioners  a  new  mortgage  upon  the  premises.  The  defen- 
dants deduce  a  regular  title  through  him.  He  paid  his  bid  in 
cash  to  the  commissioners,  and  the  bid  and  subsequent  transfer 
of  title  to  the  defendants  was  in  his  name,  though  he  pur- 
chased, in  fact,  as  the  case  states,  for  the  benefit  of  the  Ohau- 
tanqua  County  Bank,  but  without  any  direction  from  the 
directors,  by  which  I  understand  is  meant  that  that  institution 
was,  by  the  purchaser,  intended  to  have  the  benefit  (if  any) 
of  the  purchase.  I  scarcely  think  this  was  a  violation  of  the 
charter  of  the  bank  (X.  1831,  c.  219),  as  the  purchase  was  pur- 
posely made  in  the  name  of  Newland  and  the  title  designed  to 
bo  kept  in  him,  although,  if  the  premises  were  subsequently 
sold  at  a  profit,  he  meant  that  the  bank  of  which  he  was  the 
cashier  should  have  the  benefit  of  it  There  was  no  disability 
in  Newhmd  to  purchase,  as  there  is  in  the  case  of  trustees  with 
regard  to  the  lands  of  their  beneficiaries,  and  therefore  the  pur- 
chase would  not,  I  think,  be  void,  but  would  inure  to  the 
benefit  of  Newland,  if  it  could  not  be  for  the  benefit  of  the 
bank.  Such  a  transaction  would  not  avoid  the  sale  aa 
against  the  plaintiff. 

Although  both  commissioners  were  present  at  and  made 
the  ;tole,  the  entry  of  it  in  the  book  of  minutes  was  made 
by  only  one  of  the  commissioners  and  signed  only  by  him, 
though  purporting  to  be  the  act  of  both.     This  is  claimed 
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to  be  a  fatal  irregularity,  under  the  case  of  Olmsted  v.  Elder, 
5  N,  y,  144.  But  no  such  point  was  presented  in  the  latter 
case;  and  since  the  case  of  Pell  v.  Ulmar,  18  N.  Y. 
139,  it  must  be  regarded  as  overruled.  Moreover,  there  is 
nothing  in  the  law  which  requires  this  entry  to  hesignedhj 
the  commissioners;  and  purporting,  as  it  does,  to  be  the 
act  of  both,  we  can  not  presume  against  the  truth  of  snch  a 
statement,  simply  because  it  is  certified  to  be  true  by  the 
signature  of  one  commissioner. 

Thei*e  would  appear,  therefore,  to  be  great  doubt  whether, 
if  the  case  for  the  plaintiff  rested  upon  the  irregularity  of  the 
proceedings  to  foreclose  the  loan  oflSce  mortgage,  they  were 
sufficiently  defective  to  make  them  invalid.  But  I  think  an 
effectual  answer  to  the  plaintiff's  claim  consists  in  a  fact  now 
to  be  noticed.  The  plaintiff,  who  succeeded  to  -the  tide  of 
the  mortgagor,  suffered  the  mortgage  to  become  foreclosed 
by  operation  of  law,  by  his  delinquency  in  paying  the  amount 
due  by  the  terms  of  the  mortgage.  This  was  held,  in  Pell  v. 
Ulmar,  18  N.  Y.  139,  145,  to  be  equivalent  to  a  foreclosure 
pronounced  by  the  decree  of  a  court,  and  nothing  remained 
in  the  plaintiff  but  a  special  privilege  of  redemption.  The 
plaintiff  went  out  of  possession,  and  the  defendants  (or  New- 
land),  took  immediate  possession,  under  a  deed  dated  as  of  the 
day  of  the  sale,  and  executed  a  few  days  afterward.  It  does 
not  appear,  it  is  true,  as  suggested  by  the  plaintiff,  that  the 
commissioners  took  actual  })ossession.  They  had  no  right  to 
do  so  until  after  the  day  of  sale,  and  then  they  did  so  in  effect 
by  putting  their  grantee  in  possession,  who,  or  his  successor 
has  occupied  ever  since.  If  we  assume  that  the  alleged  irregu- 
larities in  the  sale  were  sufficient  to  vitiate  it  as  such,  neTe^ 
theles3  the  default  in  the  payment  of  the  interest,  as  was  held 
in  the  case  of  Pell  t;.  IJlmar,  from  which  this  case  can  not  be 
distinguished,  destroyed  and  foreclosed  the  plaintiff's  tiile;^ 
destroyed  even  his  common  law  equity  of  redemption,  and  left 
him  nothing  but  a  special  right  of  redemption,  to  be  enforced 
only  by  strict  compliance  with  the  provisions  of  the  act  of 
1837.  He  had,  therefore,  no  right  which  could  ba  prosecuted 
by  action  of  ejectment  against  the  commissioners  or  their 
assignees.    Newland  took  possession  under  the  authority  and 
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consent  of  the  commissioners,  and  haying  paid  the  amount  of 
the  mortgage^  must  be  regarded,  equitably  at  all  events,  as  a 
mortgagee  in  possession.  If  in  under  such  a  title,  he  could  not 
be  dislodged  by  an  action  of  ejectment ; — ^for  such  an  action  is 
forbidden  by  the  Bevised  Statutes.  2  R.  S.  312,  §  37.  But 
the  case  of  Pell  r.  Ulmar  holds  that  his  rights  are  even  less 
perfect  than  would  be  those  of  a  mortgagor  against  a  mort- 
gagee in  possession.  The  plaintiff's  counsel  has  attempted,  but 
I  think  unsuccessfully,  to  distinguish  this  case  from  Pell  v. 
Ulmar.  He  is  mistaken  in  supposing  that  Newland  never  took 
possession  under  his  deed  from  Green  &  Douglass;  and  I  think 
also,  in  supposing  that  the  deed  was  their  individual  deed.  It 
purported  to  be  on  its  face  the  deed  of  the  commissioners,  and 
such  was  the  effect  of  the  acknowledgment 
The  judgment  should  be  aflirmed. 

All  the  other  judges  concurred,  except  H.  R  Selden,  J^ 
who  did  not  vote. 

Judgment  affirmed,  with  costs. 


WHITE  V.  EOSa 

September,  1860. 

A  person  who  has  dealt  with  a  corporation  de  facto,  can  not  avoid  liability 
to  it  on  the  contract,  bj  questioning  the  validity  of  the  organization.* 

An  act  of  the  legislature  recognizing  the  existence  of  a  corporation — e^, 
changing  its  name— cures  irregularities  in  its  organization. 

A  mutual  insurance  company  formed  under  the  general  act  of  1840,  L. 
1849,  p.  441,  c.  308,  may,  under  the  power  to  determine  "  the  mode  and 
manner  "of  exercising  its  powers,  divide  risks  into  classes  according 
to  hazard,  so  that  a  note  shall,  in  the  first  instance,  be  assessed  only 
for  losses  of  the  class  to  which  it  belongs. 

Bat  if  need  be,  the  whole  assets,  including  notes  on  both  classes,  must  be 
applied  for  payment  of  losses  in  either  class,  f 


«  Followed  in  Sands  v.  Hill,  43  Barb,  651. 

f  To  the  same  effect,  Sands  v,  Boutwell,26  N.  Y.  233 ;  Sands  v.  Sanders, 
Id.  239 ;  Cooper  o.  Shaver,  41  Barb.  151 ;  though  it  is  doubted  by  the  re- 
porter, at  p.  236,  note,  and  opposed  in  Sands  v.  Shoemakers,  vol.  4,  p.  149, 
of  this  series. 
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Justus  White,  as  receiver  of  the  Utiion  Insanmoe  Companj, 
sued  Oiles  Boss  and  others  on  a  premium  note  given  bj  them 
to  the  company. 

The  company  was  originally  incorporated  as  the  Unios  Hn- 
tual  Ins.  Co.,  under  L.  1849,  p.  441,  c.  308. 

By  a  special  act,  L.  1851,  p.  775,  c.  39*^  the  charter  m 
amended  by  omitting  the  word  ^*  Mutual  ^  from  the  name  d 
the  company,  and  limiting  the  number  of  directors. 

The  plaintiff  having  been  appointed  receiver  of  the  corpora- 
tion, brought  this  action  and  recovered  judgment  in  the  ra- 
preme  court,  and  the  defendants  appealed. 

Cox  £  Avery,  for  the  defendants,  appellants. 

Henry  R.  Mygait,  for  the  plaintiff,  respondent 

By  the  Court — Bacok,  J. — Two  questionsonlyaiemadebj 
the  defendants'  counsel  upon  this  appeal.  The  first  is,  that  the 
company,  of  which  the  plaintiff  is  receiver,  was  not  duly  inooipo- 
rated.  There  are  two  conclusive  answers  to  this  objection.  In 
the  first  place,  the  defendants  were  members  of  the  corporatioD. 
They  became  such  members  when  they  delivered  the  note  upon 
which  this  suit  is  prosecuted,  and  received  their  policy.  Hay- 
ing thus  dealt  with  it  as  a  corporation  defaclOy  they  can  not  nov 
be  heard  to  question  the  validity  of  the  organization.  That 
can  only  be  impeached  by  the  sovereign  power  of  the  State. 

But  in  the  second  place,  if  there  were  any  errors  or  iIlfo^ 
malities  in  the  mode  of  its  formation,  they  were  cured  by  the 
law  of  1851,  which  recognized  the  existence  of  the  company 
and  changed  the  corporate  name.  This  is  the  highest  fxercise 
of  the  sovereign  power  by  which,  in  effect,  the  people  "qjeak, 
and  waiving  the  defects  of  the  organization,  if  such  exist,  de- 
clare the  corporation  to  have  existence  not  only,  but  to  be  en- 
dowed with  all  the  faculties  necessary  to  corporate  life  and  ac- 
tion. Buffalo  &  N.  Y.  City  B.  B.  Co.  v.  Dudley,  14  N.  F.  33C 
The  power  which  prescribes  the  formalities  to  be  observed  in 
creating  a  corporation  is  able  to  dispense  with  them.  Tbis  is 
expressly  adjudged  in  Black  Biver  &  IJtica  B.  R  Ca  v.  Bar* 
nard,  31  Barb.  258. 
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The  second  objection  to  a  recorery,  taken  by  the  defendants' 
counsel,  is,  that  the  assessment  which  was  and  ought  to  be 
enforced  in  this  suit,  not  being  upon  the  whole  capital,  but  on 
a  part  only,  was  void.  The  company  of  which  the  plaintiff  is 
receiver,  it  seems,  divided  the  applications  for  insurance  into 
two  classes,  one  of  which  was  termed  the  commercial,  the  other 
the  farmers'  class ;  the  rates  being  adjusted  upon  different 
scales  in  respect  to  what  were  supposed  to  be  the  different  de- 
grees of  hazard  of  the  two  classes,  and  the  notes  were  only  to  be 
assessed  for  losses  in  the  department  to  which  they  belonged. 
This  was  done  in  accordance  with  the  11th  section  of  the  char- 
ter of  the  company,  which  provides  in  express  terms  for  such 
a  division. 

The  ground  of  objection  to  this,  is  alleged  to  be  that  in 
effect  it  creates  two  organizations :  that  it  destroys  the  ele- 
ment of  what  is  called  mutuality,  and  does  not  subject  the 
whole  assets  in  solido  to  the  payment  of  all  the  risks  assumed. 
These  objections  are  in  part  unfounded  in  fact,  and  so  far  as 
such  an  arrangement  is  supposed  to  contravene  the  spirit  of 
the  act  of  1849,  authorizing  the  formation  of  insurance  com- 
panies, the  question  is,  I  think,  disposed  of  by  the  decision  of 
this  court  in  the  recent  case  of  Mygatt  v.  N.  Y.  Protection  Ins. 
Co.,  21  N.  Y.  62.  By  the  11th  section  of  the  act  of  1849,  the 
corporators  were  authorized  to  declare  in  their  charter  "  the 
mode  and  manner'*  in  which  they  were  to  exercise  their  cor- 
porate powers.  This  was  held,  in  that  case,  to  transfer  to  the 
companies  which  should  organize  under  the  act  full  legislative 
control  over  the  subject,  and  invest  them  with  power  to  pro- 
vide for  any  kind  of  insurance  permitted  by  the  act,  and  to 
regulate  what  may  be  called  their  internal  economy,  in  such 
way  as  to  the  directors  should  seem  prudent  and  best,  so  long  as 
they  did  not  contravene  any  express  provision  of  the  act  under 
which  they  organized. 

The  provision  in  the  charter  of  this  company  is  not  in  con- 
flict with  any  provision  of  the  act  of  1849,  that  has  been 
jK>intcd  out,  and  it  can  not,  with  any  propriety,  be  said  that 
there  are  two  organizations.  The  division  of  risks  into  classes 
is  only  one  of  the  "modes  or  manners"  in  which  the  company 
chooses  to  transact  its  business,  and  has  not  as  much  diversity 


692  NEW  YORK 


Weigand  «.  Sichel. 


as  the  two  modes  of  iasnrance  on  the  cash  and  premmm-note 
systems,  which  it  is  now  settled,  can  be  nnited  under  one  organ- 
ization. **If,"  as  is  said  by  Jndge  Paige,  in  Sheldon  v,  Rose- 
boom,  29  Barb.  309,  notey  *'  the  capital  to  be  applied  to  the 
payment  of  losses  is  to  be  divided,  so  are  the  risks.  If  the 
capital  is  less  for  each  defendant,  so  are  the  hazards." 

Both  classes  are  to  be  assessed  by  the  receiver,  and  in  truth, 
I  suppose,  it  can  not  be  doubted,  that  all  the  notes  of  the  com- 
pany constitute  its  capital,  and  that,  although  the  nofces  of 
one  department  must  first  be  assessed  to  pay  the  losses  in  that 
department,  yet,  if  they  are  found  not  to  be  sufficient,  and 
anything  remains  in  the  other  department  beyond  paying  the 
claims  upon  it  in  that  branch,  resort  must  be  had  to  those 
remaining  assets  until  the  whole  are  exhausted.  And  this  is 
an  answer  to  that  part  of  the  objection,  which  insists  that 
the  whole  assets  must  be  applied  to  the  payment  of  all  the 
risks  assumed  by  the  company.  If  the  necessity  exists,  resort 
must  be  had  to  the  entire  fund.  It  is  precisely  the  piindple 
which  subjects  the  premium  notes  to  contribution  for  losBea 
on  the  cash  policies,  after  the  funds  of  that  department  have 
'    all  been  applied. 

The  judgment  must,  in  my  opinion,  be  afiirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


WEIGAND  V.  SICHEL. 

December,  1866. 
Afflrming  84  Barb,  SI 

In  an  answer  alleging  a  defect  of  parties,  defendant  moat  state  pieciady 
and  truly  who  were  the  parties,  aDd  an  error  wholly  Titiates  the 
answer.  This  is  an  action  for  goods  sold,  an  answer  that  A.  and  B.  wers 
partners  with  defendant  and  should  have  been  joined,  is  not  sufficiest 
to  admit  proof  that  A.  was  a  partner. 

The  rule  requiring  the  production  of  a  subscribing  witness  to  prore  the 
execution  of  an  attested  instrument  is  not  affected  by  the  Cede. 


COUBT  OP  APPEALa  593 

Weigand  t).  Sicliel. 

Where  the  making  of  a  contract  giving;  credit  is  indaced  bj  fraud,  the 
creditor  may  sae  upon  the  implied  agreement  founded  on  the  consid- 
eration of  the  contract,  and  may  prove  the  fraud  under  the  ordinary 
complaint  for  goods  sold,  &c.,  for  the  purpose  of  avoiding  the  stipu- 
lation as  to  credit. 

Henry  L.  Kayzer  and  Francis  Weigand  (the  former  of  whom 
died  pending  the  suit)  sued  Max  and  Solomon  Sichel,  in  the 
supreme  conrt,  to  recoyer  the  amoant  of  a  bill  of  goods  sold 
by  the  plaintiffs  to  the  defendants,  in  the  summer  of  1858.  The 
original  complaint  contained  two  counts,  one  for  goods  sold, 
the  other  for  the  value  of  the  same  goods  obtained  by  fraud  and 
converted.  The  court  ordered  the  plaintiffs  to  elect  between 
these  counts,  and  they  amended  by  striking  out  the  latter 
count.  The  complaint,  as  amended,  was  the  ordinary  one  for 
goods  sold  and  delivered. 

The  defendants  pleaded  a  non-joinder  of  George  Mann  and 
Adolphns  Knorr,  as  codeCendants,  also,  that  the  goods  had 
been  purchased  on  a  credit,  which  had  not  yet  expired,  and 
that  they  had  given  their  promissory  notes  to  the  plaintiffs  for 
the  amount  of  the  purchase.  On  the  trial,  the  plaintiffs  proved 
the  sale  and  delivery  of  the  goods  on  a  credit  of  four  months, 
for  which  the  defendants  gave  their  own  promissory  notes ; 
the  plaintiffs  also  proved  that  the  credit  was  obtained  upon 
representations  grossly  false  and  fraudulent ;  that  they  had,  in 
vain,  sought  the  defendants,  to  offer  a  return  of  the  notes  be- 
fore suit  commenced;  and  that  the  defendants  fraudulently 
concealed  themselves,  and  they  produced  and  offered  to  cancel 
the  notes  on  the  trial    The  plaintiffs  recovered  at  the  circuit. 

T7ie  supreme  court  held  that  under  an  allegation  that  two 
persons  were  partners  with  the  defendants,  articles  of  co- 
partnership showing  that  one  of  them  was,  were  inadmissible. 
That  the  rule  requiring  the  production  of  subscribing  wit- 
nesses is  not  modified  by  t^ie  Code;  and  that  on  the  authority 
of  Roth  V,  Palmer,  27  Barh.  652,  plaintiffs  might  disregard 
the  express  agreement  for  a  credit  and  recover  immediately  on 
the  implied  agreement.    Reported  in  34  Barb,  84. 

S.  L.  Hull  and  E,  W.  Dodge,  for  defendants,  appellants ; — That 

the  articles  were  admissible,  cited,  Halliday  v.  McDougall,  22 
IV.— 38 


694  NEW  YOEK 


Weigand  «.  Sicbel. 


Wend.  267,  276 ;  that  under  the  complaint  as  amended,  frand 
could  not  be  proved.  Lane  r.  Beam,  19  Barb.  51 ;  Andrews  v. 
Bond,  16  Id.  642 ;  Sellar  v.  Sage,  12  Hoto.  Pr.  531. 


William  C.  Stafford,  for  plaintiffs,  respondents ; — cited,  Oa- 
bom  V.  Bell,  5  Den.  370 ;  Kingman  v.  Hotailing,  25  Vend, 
423 ;  Masson  v.  Bovet,  1  Den.  G9 ;  Both  v.  Palmer,  27  Borl. 
652 ;  Pierce  v.  Drake,  15  Johns.  475;  Monroe  v.  Hoff,  5  Dm, 
360  ;  Corlies  v.  Gardner,  2  Hally  345 ;  Adams  v.  Mayor,  Ac.  of 
N.  Y.  4  Du&Ty  305  ;  Wolfe  v.  Hawes,  24  Barh.  174 ;  Esselstyn 
V.  Weeks,  12  N.  Y.  (2  JTcrn.)  635 ;  Gilbert  r.  Cram,  13  Em. 
Pr.  455 ;  Fisher  v.  Conant,  3  E.  D.  Smith,  199 ;  Code,  §  173, 
and  cases  cited  in  Voorhies'  ed. ;  Hawks  v.  Manger,  2  HxU, 
200. 

By  the  Court. — Hui^r,  J.  [After  stating  the  facts.]— The 
appellants'  points  present  three  grounds  of  objection,  which  I 
will  consider  in  the  order  in  which  they  are  presented.  It  is 
claimed  that  an  error  was  committed  in  excluding  the  proof  of 
certain  articles  of  copartnership,  entered  into  on  April  20, 
1858,  between  Max  Sichel,  Solomon  Sichel  and  Geoige  Mann. 
As  a  part  of  their  answer,  the  defendants  had  pleaded,  that  the 
supposed  promises,  in  the  complaint  set  forth,  if  any  such  were 
made,  were  made  jointly,  with  George  Marn  and  Adolphns 
Knorr,  and  'not  by  the  defendants  alone ;  and  they  prayed 
that  the  plaintiffs'  action  might  abate,  on  account  of  the  non- 
joinder of  said  Mann  and  Knorr.  On  the  trial,  the  defendants 
offered  in  evidence  the  articles  of  copartnership  mentioned,  to 
sustain  this  defense  in  abatement  It  was  excluded  by  the 
judge.  A  plea  in  abatement  that  Knorr  and  Mann  were  co- 
partners, and  should  have  been  codefendants,  was  not  sustained 
by  evidence  that  Mann  was  such  partner.  The  defendant,  by 
his  plea,  must  give  the  party  a  better  writ,  that  is,  he  mnst 
state  precisely  and  truly  who  were  the  parties  to  the  contract ; 
and  if  he  fails  to  do  this,  his  plea  fails  also.  To  sustain  the 
plea,  it  must  appear  that  there  is  neither  a  greater  nor  less  num- 
ber of  parties  than  is  set  up  in  the  plea.  Hawks  r.  Munger,  2 
/////,  200.  The  paper  was  not  offered  in  connection  with  evi- 
dence to  prove  that  Knorr  was  also  a  partner ;  and,  indeed,  it 
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was  explicitly  proven  by  Enorr  that  he  neyer  had  been  a  part- 
ner in  the  bnsiness.  There  was  no  error  in  this  ruling,  and 
this,  independently  of  the  question  of  the  incompetency  of 
written  articles  to  prove  the  fact  alleged. 

The  defendants  afterward  offered  in  evidence  a  release, 
signed  by  Max  Sichel  and  Adolphns  Enorr,  reciting  a  former 
partnership  between  them,  and  mutually  releasing  each  from 
aU  claims  in  favor  of  the  other.  This  paper  was  signed 
by  John  Herts,  as  a  subscribing  witness,  and  the  plaintiffs  ob- 
jected to  its  admission,  unless  proved  by  the  subscribing  wit- 
ness. The  law  on  this  point  remains  unchanged,  and  the  ob- 
jection was  undoubtedly  valid.  There  was  no  error  of  the 
judge  in  excluding  this  paper.  If  admitted,  the  release  could 
have  had  no  possible  effect.  It  did  not  relate  a  partnership  of 
Enorr  with  Max  Sichel  and  Solomon  Sichel,  but  with  Max 
Sichel  alone.  This  could  not  have  been  in  reference  to  the 
partnership  sued,  as  to  which  it  was  admitted,  by  the  plead- 
ings that  Solomon  was  a  member.  If  it  was  intended  that  the 
paper  should  connect  Enorr  as  a  partner  of  the  firm  sued,  it 
could  have  no  such  effect,  and  was  quite  immaterial. 

The  last  objection,  urged  by  the  defendants,  is  upon  the  form 
of  the  action.  The  complaint,  as  amended,  was  in  the  ordinary 
form  for  goods  sold  and  delivered,  and  a  cause  of  action  was 
proved,  in  the  manner  and  of  the  character  I  have  already 
stated.  The  defendants  now  object  that,  upon  these  pleadings, 
it  was  error  to  allow  the  plaintiffs  to  prove  a  fraud,  for  the  pur- 
pose of  avoiding  the  contract  upon  which  they  had  counted. 

It  is  settled  by  numerous  authorities,  that,  under  the  circum- 
stances existing  in  this  case,  the  plaintiffs  were  not  bound  to 
bring  an  action  for  the  deceit,  or  an  action  of  trover  or  re- 
plevin, but  could  waive  the  tort  and  bring  assumpsit  at  once 
for  the  value  cf  the  goods.  Eoth  v.  Palmer,  27  Barb,  652 ; 
Masson  v.  Bovet,  1  DeniOy  69;  Osborne  v.  Bell,  5  Id.  370; 
Kingman  r.  Hotailing,  25  Wend.  423. 

It  is  not  accurate  to  say  that  the  plaintiffs  sought  to  avoid 
the  contract  of  sale.  It  is  the  credit,  only,  that  is  sought  to 
be  avoided.  It  was  the  sale  of  goods  which  the  plaintiffs,  by 
their  action  affirmed.  It  was,  however,  a  sale  where  the  credit 
was  obtained  by  fraud,  and,  in  law,  amounted  to  a  sale  for  cash. 


596  NEW  YORK 


Wiickens  v.  Willet. 


In  stating  it  in  their  complaint,  therefore,  to  be  a  sale,  and  for 
'cash,  the  plaintiffs  bnt  stated  the  contract  according  to  its  ]c^\ 
effect  They  did  not  seek  to  avoid  the  contract  of  sale.  The. 
endeavored,  merely,  by  proof  of  the  act  of  fraud,  to  reduce 
the  transaction  to  a  cash  sale.  The  complaint  and  the  proof 
were  to  the  same  purport. 
The  judgment  should  be  affirmed. 

A  majority  of  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


WILOKEN'S  V.  WILLET. 

December,  1864. 
Afflrmlng  19ii».i¥.819;  S.  O. %i S&w. Fr. 40. 

The  remoyal  of  a  prisoner  havlDg  the  liberties  of  the  jai],  from  the  limits 
thereof  by  virtue  of  a  valid  lej^l  process  which  affords  justification  to 
the  officer  taking  him  thence,  is  not  an  escape  within  2  i{.  &  437, 
863.* 

Either  house  of  Congress  may  issue  its  warrant  or  attachment  to  bring 
before  it,  for  the  purpose  of  giriug  necessary  evidence  in  legislative  pro- 
ceedings, a  witness  charged  with  contempt,  and  by  such  process  jomj 
take  him  from  the  custody  of  the  sheriff  by  whom  he  is  imprisoned  on 
execution  in  a  proceeding  in  a  State  court.  Congress  is  not  restricted 
to  proceeding  by  habeas  eorptu  in  such  cases. 

Jacob  Wickelhausen  (for  whom,  on  his  death  pending  the 
action,  Ann  Wilckins  and  Thomas  Achellis,  executors,  were 
substituted  as  plaintiffs)  sued^  James  0.  Willett,  sheriff  of  the 
county  of  New  York,  in  the  Mew  York  superior  court,  to 
recover  damages  for  the  escape  of  one  Williamson,  a  prisoner 
on  civil  process,  who  was  taken  from  the  sheriff's  custody  to 
answer  for  contempt  at  the  bar  of  Congress.  The  facts  are 
stated  in  the  opinion. 

On  the  trial,  defendant  had  a  decision  in  his  favor,  and  the 

judgment  entered  thereon  was  afiSrmed  by  the  court  at  general 

■   ■  ■  ■    • 

*  See  Carpentier  v.  Willet,  vol.  1,  p.  312»  of  this  series. 
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term,  on  the  ground  that^  at  the  time  the  action  was  com- 
menced^  Williamson  was  off  the  limits^  not  by  any  act  or  agency 
of  his  own,  bnt  compulsorily,  by  process  and  authority  of  law, 
and  that  therefore  his  being  so  off  was  no  more  an  escape  than 
if  he  had  been  at  the  time  removed  and  held  by  habeas  corpus 
ad  testificandum,  or  by  force  of  a  valid  judicial  order. 
From  this  judgment  the  plaintiffs  appealed  to  this  court. 

Charles  P.  Kirlcland,  for  plaintiffs,  appellants. 

A.  J.  Vanderpoelff  for  defendant,  respondent. 

By  the  Coubt. — ^T.  A.  Johnson,  J. — John  D.  Williamson, 
for  whose  alleged  escape  this  action  was  brought,  was  im- 
prisoned upon  an  execution  duly  issued  against  his  person  in 
the  city  of  New  York,  and  had  secured  the  right  of  the  jail 
liberties.  While  thus  situated,  he  was  served  with  a  subpoena, 
in  due  form  of  law,  to  attend  and  give  evidence  before  the  house 
of  representatives  of  the  United  States  Congress,  or  a  com- 
mittee thereof,  and  failing  to  appear,  was  adjudged  guilty  of  a 
contempt.  A  warrant,  in  the  customary  form,  was  thereupon 
issued  and  delivered  to  the  sergeant-at-arms,  to  arrest  said 
Williamson,  and  bring  him  before  the  said  house,  at  the  bar: 
thereof,  to  answer  to  the  said  charge  of  contempt,  and  to  be 
dealt  with  according  to  the  constitution  and  laws  of  the 
United  States. 

In  pursuance  of  this  warrant,  the  sergeant-at-arms,  on  Feb. 
2,  1858,  arrested  said  Williamson  within  the  jail  liberties,  and 
took  him,  and  com{:elled  him  to  go  to  Washington,  under  and 
by  virtue  of  the  said  warrant,  and  before  the  bar  of  said  house. 
He  was  detained  upon  said  process  until  the  9th  of  the  same 
month,  when  he  returned  to  the  liberties  of  the  said  jaiL  This 
action  was  commenced  against  the  sheriff  on  Feb.  5,  and  before 
the  return  of  said  prisoner. 

Was  this  an  escape  for  which  the  sheriff  was  liable  ? 

Our  statute  (2  R  S.  437,  §  63)  provides,  that "  if  any  prisoner 
committed  to  any  jail  on  execution  in  a  civil  action,  or  upon 
an  attachment,  for  the  non-payment  of  costs,  shall  go  or  be  at 
large  without  the  boundaries  of  the  liberties  of  such  jail,  with 
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out  the  assent  of  the  party  at  whose  suit  such  prisoner  was 
committed,  the  same  shall  be  deemed  an  escape  of  such  prisoner, 
and  the  sheriff  having  charge  of  such  jail  shall  be  answerable 
therefor  to  such  party  for  the  debt,  damages  or  sum  of  money 
for  which  such  prisoner  was  conmiitted."    This  section  contains 
in  terms  no  exception  whatever  in  favor  of  any  cause  of  the 
prisoner's  being  thus  at  large.     His  going  or  being  without  the 
boundaries  of  the  liberties,  '^  shall  be  deemed  an  escape/'  and 
the  sheriff  shall  be  liable.     Such  is  the  plain  reading  of  (lie 
section,  and,  if  no  exceptions  are  to  be  implied,  but  the  lan- 
guage is  to  be  held  to  apply  to  any  and  every  going  or  being 
thus  at  large,  whether  voluntary  or  involuntary  on  the  part  of 
the  prisoner  or  the  sheriff,  this  action  must  be  regarded  as  well 
brought,  and  the  plaintiff  entitled  to  recover,  without  reference 
to  the  question  of  the  authority  of  the  speaker's  warrant,  and 
of  the  officer  by  whom  the  prisoner  in  question  was  taken  with- 
out the  boundaries  of  the  jail  liberties  in  this  case,  and  upon 
which  this  action  is  founded.    Section  61  of  the  same  article 
of  the  Bevised  Statutes  provides,  that  all  persons  conmiitted  to 
any  jail,  upon  any  process,  for  contempt,  or  committed  for  mis- 
conduct, in  the  cases  prescribed  by  law,  shaD  be  actually  con- 
fined and  detained  within  the  jail  until  they  shall  be  discharged 
by  due  course  of  law.  It  then  provides  that  if  any  sheriff  or  keeper 
of  a  jail  shall  permit  or  suffer  "  any  prisoner  so  committed"  to 
such  jail  to  go  or  be  at  large  out  of  his  prison,  "  except  by 
virtue  of  some  writ  of  Jiabeas  corpus  or  rule  of  court,  or  in  such 
other  cases  as  may  be  provided  by  law,"  shall  be  liable  to  the 
party  aggrieved  for  his  damages  sustained  thereby.     The  excep- 
tion here  prescribed  does  not,  it  will  be  seen,  embrace  the  case 
of  a  person  committed,  as  was  the  prisoner  in  question,  upon 
execution,  and  duly  admitted  to  the  liberties  of  the  jail,  but  is 
expressly  limited  to  the  case  of  "prisoners  so  commitied^^  u  ft, 
upon  process  for  contempts  or  for  misconduct.     But  although 
the  exception  specified  in  section  61  does  not  by  its  terms  or 
intention  reach  the  case  of  the  prisoner  in  question,  it  fur- 
nishes, I  think,  an  unmistakable  key  to  the  true  reading  and 
interpretation  of  section  63,  and  shows  that  the  going  or  being 
without  the  liberties  of  the  jail,  provided  for  by  that  section, 
which  was-to  be  deemed  an  escape,  was  by  the  act,  and  upon 
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ibe  Tolition  of  the  prisoner  and  not  upon  the  compulsion  of 
of  judicial  process. 

The  object  plainly  was  not  to  fayor  sheriffs  holding  prison- 
ers of  this  class  committed  for  contempts  and  missonduct  in 
reference  to  escapes,  but  to  place  them  upon  the  same  legal 
footing  in  regard  to  e8c<ipos  from  the  jail  by  such  prisoners  as 
that  in  which  they  stood  in  respect  to  escapes  by  prisoners 
committed  on  execution  in  a  civil  action.  If  the  prisoner  is 
without  the  liberties  by  virtue  of  a  valid  legal  process,  which 
affords  a  complete  justification  to  the  officer  having  him  thus 
without,  in  charge,  it  is  not  deemed  an  escape,  and  no  action 
lies  against  the  sheriff.  The  general  rule  at  common  law  seems 
to  have  been,  that  nothing  but  the  act  of  Ood  or  the  king's 
enemies  would  excuse  the  sheriff  for  an  escape  from  prison  by 
a  prisoner  commitced  on  execution.  This  was  declared  to  be 
the  rule  by  Lord  Louohbobouqh,  in  Alsept  v.  Eyles,  2  H. 
BlacksL  108, 113. 

If  the  jail  took  fire,  and  the  prisoners  by  means  thereof  es- 
caped, the  sheriff  was  excused  if  the  fire  was  the  act  of  Ood. 
Bac.  Abr.  tit.  Escape  in  Civil  Gases,  H.  And  in  Southcote's 
case,  4  Co,  84,  it  is  laid  down  as  the  rule  that  '^  if  traitors 
break  a  prison,  it  shall  not  discharge  the  jailor ;  otherwise  if  the 
king's  enemies  of  another  kingdom ;  for  in  the  one  case  he  may 
have  his  remedy  and  recompense,  and  in  the  other  case  not" 
The  reason  here  given  why  the  jailor  should  not  be  liable  in 
case  the  prison  wan  broken  by  the  king's  enemies  of  another 
kingdom,  shows  the  cogency  and  soundness  of  the  exception 
to  the  general  rule  of  the  common  law,  which  I  regard  as  well 
established  in  favor  of  sheriffs,  where  the  prisoner  is  without 
the  prison,  or  jail  liberties,  by  virtue  of  some  order  of  a  court 
or  officer  of  competent  jurisdiction,  or  of  some  legal  process 
which  affords  a  justi&cation  to  the  officer  executing  it,  and 
against  whom  the  sheriff  can  have  no  ^^  remedy  and  recom- 
pense." It  has  long  been  settled,  both  here  and  in  England, 
that  taking  a  prisoner,  who  was  imprisoned  on  execution  in  a 
civil  suit,  away  from  the  prison  or  the  jail  liberties  on  a  habeas 
corpus  ad  testificandum,  to  testify,  was  no  escape.  Noble  v. 
Smith,  5  Johns.  357;  Hassam  v.  Griffin,  18  Id.  48;  Wattles  v. 
Marsh,  6  Cow,  176 ;  Martin  v.  Wood,  7  Wend.  132 ;  3  Esp.  Cos. 
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283 ;  3  Burr.  1440 ;  4  East,  587.  And  so  when  the  prisoner 
has  been  discharged  from  his  imprisonment^  by  the  order  of « 
conrt  or  judicial  officer,  it  has  been  held  a  good  defense  for  the 
sheriff,  in  an  action  for  the  escape,  provided  the  conrt  or  officer 
making  the  order  had  jurisdiction  to  make  it,  even  though  such 
order  was  erroneously  made,  and  might  be  avoided.  Cantillon 
V.  Graves,  8  Johns.  472  ;  Hart  v.  Dubois,  20  Wend.  236.  Other- 
wise, however,  where  the  order  is  void  upon  ita  face,  or  is 
granted  by  an  officer  who  has  no  jurisdiction  in  the  matter. 
Bush  V.  Pettibone,  4  N.  Y.  300 ;  Cable  v.  Cooper,  15  M«i. 
152.  In  Field  v.  Jones,  9  Eajsi^  151,  the  prisoner  had  signed 
his  petition  for  the  benefit  of  the  day-rule,  but  left  the  kiiig^a 
bench  prison  before  the  sitting  of  the  court  on  the  day  onwhidi 
the  rule  was  granted.  The  rule  was  granted  in  his  favor  upon 
the  sitting  of  the  court  ou  that  day,  but  not  until  after  the  ac- 
tion for  the  escape  was  commenced  against  the  marshal  But 
the  rule  was  held  to  cover  the  entire  day  when  granted,  and  to 
be  a  justification  to  the  marshal  in  the  action.  It  is  clearly 
enough  to  justify  the  sheriff  to  show  that  the  absence  of  tlM 
prisoner  is  in  pursuance  of  lawful  authority. 

To  constitute  an  escape,  there  must  be  some  agency  ctf  &e 
prisoner  employed,  or  some  wrongful  act  by  another  against 
whom  the  law  gives  a  remedy.  AlUn  on  Sheriffs,  231 ;  Baxter 
V.  Taber,  4  Mass.  367  ;  Caigill  v.  Taylor,  10  Id.  206.  Whea- 
ever  the  principal,  by  the  act  of  Qod  or  of  the  law,  is  taken  out 
of  the  bail's  keeping,  as  it  were,  before  the  day  of  surrender 
and  without  fault  in  the  bail,  they  are  discharged.  5  Dane  Abr. 
290 ;  Way  v.  Wright,  5  Mete.  380 ;  Fuller  v.  Davis,  1  Cftfjf, 
612.  And  it  has  been  held,  that  a  person  privileged  from  ar- 
rest may  leave  the  jail  without  the  sheriff  being  liable  for  aa 
escape.  Bay  v.  Hogeboom,  11  Johns.  433.  And  so,  where  he 
has  been  released  by  act  of  the  legislature.  Mason  v.  Haile,12 
Wheal.  370.  These  cases,  and  many  more  which  might  be  cited, 
show  clearly,  that  the  act  of  the  law,  as  well  as  the  act  of  God^ 
or  of  the  public  enemies,  will  excuse  a  sheriff  in  an  acti(m  for 
an  escape ;  and  that  absence  from  the  jail,  or  the  jail  liberties, 
by  such  means  or  from  such  causes,  by  the  prisoner,  are  not 
within  the  contemplation  of  the  statute,  and  are  not  the  going 
or  being  at  large,  referred  to  in  section  03. 
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The  questioa  then  arises,  whether  the  prisoner  in  this  case 
was  remoTed  from  the  jail  liberties  to  Washington,  by  authority 
of  law  or  legal  process.  This  authority  must,  I  apprehend,  be 
paramount  to  that  under  which  the  person  so  removed  is  held, 
in  order  to  justify  the  removal,  or,  at  all  events,  of  such  a  nature 
that  the  ofl5cer  or  person  eflfecting  the  removal  could  justify 
under  it  in  case  of  an  action  brought  against  him  by  the  sheriff 
for  taking  his  prisoner  out  of  his  custody.  Any  extended  ex- 
amination of  the  question  of  the  geneml  power  of  the  house  of 
representatives  of  the  United  States  Congress  to  subpoena  wit- 
nesses to  testify  before  it,  or  before  one  of  its  committees,  and 
to  compel  their  attendance  from  any  portion  of  the  territorial 
limits  of  the  United  States,  is  rendered  unnecessary  in  this  case 
by  the  full  and  unreserved  concession  of  the  learned  counsel  for 
the  plaintiff,  of  the  existence  of  such  a  power  in  that  body. 
That  the  power  exists,  there  admits  of  no  doubt  whatever.  It 
is  a  necessary  incident  to  the  sovereign  power  of  making  laws; 
and  its  exercise  is  often  indispensable  to  the  great  end  of  en- 
lightened, judicious  and  wholesome  legislation.  The  power  is 
rather  judicial  in  its  nature,  but  in  a  legislative  body  exists  as 
an  auxiliary  to  the  legislative  power  only.  In  the  earlier  his- 
tory of  the  country,  from  which  our  institutions  both  of  law 
and  legislation  are  principally  derived,  judicial  and  legislative 
functions  existed  in  and  were  exercised  by  the  same  body. 
And  when  they  were  afterward  separated,  and  each  came  to  be 
exercised  by  a  separate  tribunal  or  body,  the  legislative  body 
necessarily  retained  a  sufficient  amount  of  the  judicial  power, 
to  enable  it  to  investigate  fully  and  to  comprehend  thoroughly 
any  and  every  subject  upon  which  the  body  proposed  to  act  in 
its  legislative  capacity.  This  included  the  power  to  subpoena 
witnesses  to  give  evidence,  to  compel  them  to  attend  and  testify, 
and  to  punish  for  disobedience  and  contempt  in  refusing  to  at- 
tend, or  in  refusing  to  testify  upon  attendance.  The  power  to 
punish  for  disobedience  and  contempt  is  a  necessary  incident 
to  the  power  to  require  and  compel  attendance.  This  is  not 
denied  by  the  plaintiff's  counsel.  He  contends,  however,  that 
the  only  way  in  which  the  attendance  of  Williiimson  before  the 
house  of  representatives  cniild  have  been  lawfully  enforced  and 
secured,  was  by  habeas  corpus  to  testify,  or  to  answer  for  the 
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contempt.  This  is  unquestionably  the  mode  provided  by  law, 
where  a  witness  imprisoned  on  cItII  execution  is  required  to 
give  evidence  before  a  court,  or  to  answer  there  for  a  contempt 
Our  statute,  2  II.  8.  559,  sections  1  to  5,  inclusive,  proyides 
for  such  cases,  where  the  person  is  brought  up  on  sach  process, 
either  to  testify  or  to  answer  for  a  contempt.  The  prisoner  is 
to  be  remanded  after  having  testified,  and  if  any  order  of  com- 
mitment is  made  against  him,  it  must  be  to  the  prison  from 
which  he  was  taken.     People  v.  Sogers,  2  Paige,  103. 

Tho  statute,  however,  only  relates  to  actions  and  proceedings 
in  coarts,  and  not  to  proceedings  before  legislative  bodies.  In 
regard  to  those  bodies,  if  their  practice  is  not  regulated  by  any 
statute,  they  are  to  proceed  according  to  their  customary  rales 
and  practice.  It  is  not  denied  in  this  case,  that  Williamson, 
the  prisoner,  was  taken  before  the  house  of  representatives  on 
the  occasion  in  question,  upon  the  regular  and  customary  pro- 
cess used  by  that  body  to  bring  prisoners  to  its  bar,  who  had  re- 
fused to  obey  the  subpoena  to  appear  and  testify,  and  bad  been 
adjudged  in  contempt,  for  which  they  are  required  to  answer. 
The  warrant  issued,  gave  the  sergeant-at-arms  the  right  to  take 
the  person  of  Williamson  into  his  custody,  and  convey  him  to 
Washington,  to  answer  and  purge  his  contempt,  if  he  could. 
It  can  not  be  denied,  I  think,  that  while  he  was  thus  in  the 
custody  of  the  sei^eant-at-arms,  under  this  warrant,  and  vhile 
he  was  before  the  house,  an  til  his  discharge,  he  was  in  tbo  cos- 
tody  of  the  law.  The  question  then  arises,  whether  he  was  at 
lurge  during  this  time,  within  the  meaning  and  intention  of 
the  statute,  so  as  to  constitute  an  escape.  I  am  clearly  of 
opinion  that  he  was  not.  He  was  without  the  jail  and  the  jail 
liberties,  it  is  true,  but  he  was  still  in  the  custody  of  the  law, 
and  was  absent  for  a  cause  or  purpose  for  which  the  policy  of 
the  law  allows  prisoners  to  be  absent  temporarily,  provided  they 
arc  still  in  the  custody  of  tho  law.  It  was  no  more  an  escape 
than  it  would  have  been  had  the  prisoner  besn  without  the 
liberties  on  habeas  corpus.  The  law  allows  a  creditor,  in 
certain  cases,  to  confine  the  person  of  his  debtor  within  the 
jail,  or  the  jail  liberties,  in  order  to  coerce  him  into  paying  the 
debts.  But  it  docs  not  allow  him  to  continue  that  confine- 
ment at  the  particular  place,  to  the  obstruction  of  the  due 
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course  of  justice  in  other  cases.  He  may  be  taken  to  other 
places  to  give  evidence,  or  to  answer  for  his  contempt ;  and  so 
long  &«  he  IS  kept  for  this  parpose  by  judicial  process,  and  is 
not  giyen  his  liberty  to  go  as  he  will,  it  is  no  escape.  The  pris- 
oner in  question  was  taken  to  Washington  for  a  legitimate 
object.  He  must  be  deemed  to  haye  been  a  material  witness 
before  the  house  of  representatiyes,  and  that  body  had  power 
to  compel  his  attendance,  and  to  punish  him  as  for  a  contempt^ 
in  case  of  his  neglect  or  refusal  to  attend  and  testify.  They 
had  jurisdiction  in  the  premises,  and  issued  their  cus- 
tomary warrant.  The  prisoner  was  arrested,  and  taken  away 
and  detained  under  it.  The  plaintiff's  counsel  concedes  that 
the  prisoner  might  haye  been  lawfully  taken  on  a  habeas 
corpus,  but  insists  that,  inasmuch  as  he  was  taken  on  a  differ- 
ent process,  though  for  a  legitimate  purpose,  he  was  unlaws 
fully  without  the  limits  as  respects  the  plaintiff.  But  it  is 
clear  that  the  prisoner  himself  could  not  resist  the  sergeant-at^ 
arms  with  his  warrant.  He  was  obliged  to  go  in  the  custody 
of  that  officer.  True,  he  might  purge  or  excuse  the  alleged 
contempt,  by  showing  that  he  was  imprisoned,  and  could  not 
obey  the  subpoena,  and  by  giving  his  testimony  according  to 
the  requirements  of  the  first  process,  but  he  could  not  refuse 
to  attend  according  to  the  exigency  of  the  warrant.  Nor  do  I 
think  the  sheriff  could  have  resisted  the  taking.  The  pris- 
oner was  out  upon  the  liberties,  upon  bail,  and  not  otherwise 
in  the  sheriff's  custody.  And  suppose  the  sheriff  had  sued 
the  sergeant-at-arms  for  taking  the  prisoner  from  the  jail  lib- 
erties, I  do  not  see  how  he  could  have  recovered.  That  officer 
could,  I  assume,  have- justified  under  his  process.  It  is  to  be 
presumed  that  it  was  fair  on  its  face,  and  was  issued  by  a  body 
having  jurisdiction^  and  for  a  lawful  object,  even  against  one 
imprisoned. 

It  seems  to  me  clear,  therefore,  that  Williamson,  the  prisoner, 
was  taken  by  authority  of  law,  and  in  a  manner  which  gave 
the  sheriff  no  remedy  or  recompense  against  the  officer  taking 
him.  It  is  of  no  consequence,  as  it  seems  to  mo,  that  the  war- 
rant was  not  in  the  form  of  a  habeas  corpus.  That  is  strictly 
a  judicial  writ.  It  it  not  a  process  which  the  body  requiring 
the  testimony  of  the  witness  could  issue.    Its  process  is  the 
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subpoena  and  the  warrant,  which  were  issued.  It  isaaed  the 
only  process  it  had  or  could  issue.  The  house  might  perh!i|)9 
in  some  form  have  applied  to  some  court  of  competent  juris- 
diction,  if  one  could  be  found*  for  a  writ  of  htibeas  cwrpiUt 
to  bring  the  witness  befora  it  to  testify  or  to  answer  for  a  «»- 
tempt,  though  I  think,  under  our  complex  system,  some  serious 
difficulties  might  have  been  found  in  the  way  of  obtainmg 
any  such  process.  That  seems  to  be  the  practice  in  Englaad, 
where  persons  imprisoned  on  civil  process  are  required  as  wit- 
nesses to  testify  before  the  house  of  commons  or  its  commit* 
tees.  But  there  it  seems  to  be  a  matter  of  practice,  as  in  the 
matter  of  Sir  £dward  Price,  a  prisoner,  4  East.  587,  who  was 
confined  in  Ilchester  jail  by  virtue  of  a  commitment  of  the 
court  of  king's  bench,  for  non-payment  oi^  a  fine  imposed  as 
part  of  the  judgment  in  a  case  of  assault  and  battery.  The 
prisoner  was  a  material  witness  upon  a  question  before  the 
house  of  commons,  and  the  speaker  had  issued  his  warrant  to 
bring  up  the  witness  by  the  day  appointed.  But  in  order  to 
obviate  any  difficulty  which  the  jailor  might  make  to  safer 
the  prisoner  to  go  out  of  confinement  without  the  authority  of 
the  court,  application  was  made  to  the  court  for  a  habeas  corpu 
ad  tcslificandum,  to  bring  up  the  prisoner  before  the  committee 
of  the  hous?.  The  court  at  first  entertained  doubts  of  the  pio- 
priety  of  such  an  appUcation,  of  which  they  did  not  recoDect  any 
precedent,  but,  after  some  hesitation,  granted  the  rule  to  show 
cause,  and  afterward,  upon  the  applicant  undertaking  to  be  at 
the  expense  of  bringing  the  witness  up  and  returning  him  to 
custody,  made  the  rule  absolute. 

This  is  understood  to  be  the  practioe  now  in  Great  Britain, 
in  cases  where  witnesses  are  required  before  either  house  of 
parliament  who  arc  imprisoned.  But  the  application  in  that 
case  seems  to  have  been  made  for  more  abundant  caution  and 
to  avoid  all  difficulty  with  the  jailor,  and  not  for  want  of  power 
in  the  house  of  commons  to  bring  the  witness  up  under  its 
warrant  It  is  obvious  that  there  is  far  less  difficulty  in  sndi 
a  practice  in  England  than  in  this  country,  with  its  national 
and  State  legislatures  and  courts  exercising  separate  and  dis- 
tinct jurisdiction.  No  such  practice  has  over,  that  I  am  aware 
of,  been  adopted  in  this  country,  and  I  do  not  regurd  it  as  a 
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yital  question  in  the  case.  If  ifc  is  a  mere  question  of  practice, 
as  I  think  it  is,  it  in  no  respect  ciffects  the  jurisdiction  of  the 
house  of  representatives.  If  that  body  had  tho  right  to  have 
the  prisoner  before  it  temporarily  for  such  a  purpose,  that  is 
enough,  and  the  mere  form  of  the  process  upon  which  he  was 
taken  is  not  material,  provided  the  object  appeared  eubstan- 
tially  upon  its  face  and  it  was  issued  by  competent  authority. 
Whattles  v.  Marsh,  supra. 

In  the  view  I  take  of  this  case,  it  is  not  necessary  to  decide 
whether  the  Congress  of  the  United  States  possesses  certain 
powers  superior  to  State  laws,  by  which  it  can  override  such 
laws,  or  deprive  creditors  of  rights  secured  by  them ;  I  do  not 
suppose  that  Congress  has  any  such  right,  which  it  can  exercise 
arbitrarily  or  capriciously,  or  in  any  way,  except  in  the  exer- 
cise of  some  power  expressly  granted  by  the  Constitution  of  the 
United  States,  or  of  some  power  which  belongs,  as  a  necessary 
incident,  to  a  clearly  granted  power.  It  is  enough,  however, 
for  this  case,  to  hold  that  either  house  of  Congress  has,  at  least, 
as  much  right  to  have  an  imprisoned  witness  before  it,  for 
the  purpose  of  giving  evidence  when  doomed  necessary,  as 
any  parfy  can  have  in  an  action  in  a  court  of  justice,  and  that 
creditors  hold  their  imprisoned  debtors  subject  to  the  right 
of  temporary  removal,  for  the  purpose  of  testifying  in  the  one 
case  as  much  as  in  the  other.  I  do  not  think  a  witnes3»thns  in 
execution  could  be  allowed,  on  a  mere  subpoena,  to  leave  tho 
jail,  or  the  jail  liberties,  for  the  purpose  of  giving  evidence  at 
some  other  place,  without  rendering  I  he  sheriflf  liable  for  any 
escape,  for  the  plain  reason  that  a  witness  out  in  pursuance  of 
such  a  process  would  clearly  be  at  large,  within  the  meaning 
of  the  statute,  not  being  in  the  custody  of  any  oflBcer,  or  of  the 
law.  The  subpcena  does  not  authorize  any  one  to  take  tho 
witness  into  custody,  or  to  detain  him  for  any  purpose,  and,  of 
course,  he  would  be  at  large  without  restraint.  But  not  so 
when  taken  upon  a  habeas  corpus  to  testify,  or,  by  virtue  of 
an  attachment  or  a  warrant,  to  answer  for  an  alleged  contempt. 
He  is  in  the  custody  of  the  law,  when  held  for  such  a  purpos?, 
until  regularly  discharged,  and  is  not  at  large  in  that  sense 
which  is  necessary  to  constitute  an  escape.  Hero  the  action 
▼as  commenced  while  the  prisoner  was  in  custody  under  the 
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speaker's  warrant,  and  seyeral  days  before  he  was  discharged. 
Neither  the  sheriff  nor  his  bail  could  hare  retaken  him  while 
thus  held  in  custody,  and  the  sheriff,  most  clearly,  was  in  no 
respect  to  blame  for  the  prisoner's  absence  from  the  jail  liher- 
ties.    He  could  not  help  it. 

The  action  was,  therefore,  commenced  before  there  was  anj 
escape,  and  while  the  prisoner  was  in  the  custody  of  the  law, 
for  a  perfectly  legitimate  purpose.     Having  been  commenced 
before  any  cause  of  action  had  accrued,  the  action  can  not  be 
maintained.     It  is  in  no  respect  material  to  the  case  whether 
Williamson,  the  prisoner,  had  been  guilty  of  a  contempt,  or,  in 
other  words,  whether  he  had  a  yalid  excuse  for  not  obeying  the 
mandate  of  the  subpcBua.    It  is  enough  that  he  was  charged 
with  a  contempt,  and  was  taken  into  the  custody  of  the  officer 
of  the  body  making  the  charge,  on  a  regular  process,  which 
compelled  him  to  appear  and  answer  the  charge.    The  judg- 
ment of  the  house  on  the  question  of  contempt  can  not  be 
examined  or  reviewed  here.      It  does  not  distinctly  appear 
from  the  facts  found,  when  Williamson  was  released  from  the 
custody  of  the  sergeant-at-arms,  whether  at  Washington,  or 
in  New  York,  nor  is  it  material,  as  the  fact  is  found,  that  he 
was  not  released  until  February  9 — four  days  after  the  action 
had  been  commenced.     It  appears  that  Williamson  did,  in  fact, 
as  soo%a3  he  was  released,  return  to  the  hberties  of  said  jaiL 
The  question  whether  the  release  of  Williamson  at  Washing- 
ton, and  his  voluntary  return  without  restraint  or  compulaon 
to  New  York  would  have  constituted  an  escape,  is  not  presented 
by  the  facts  found,  and  it  is  unnecessary  to  pass  upon  it 
An  escape  after  the   action  was  commenced  would  not  save 
it  if  there  was  no  cause  of  action  at  the  time  of  its  commence- 
ment   I  am  of  the  opinion,  therefore,  that  the  judgement  is 
right  and  should  be  affirmed. 


All  the  judges  present  concurred. 
Judgment  affirmed,  with  costs. 


COURT  OP  APPEALS.  007 


Williama  v.  Brown. 


WILLIAMS  V.  BROWN 

Jane,  1866. 

The  code  of  procedare  has  not  altered  the  rale  of  2  R,  3,  354,  §  18,  eabdi- 
▼isions  7,  9,  that  a  claim  existing  against  the  assignor,  and  in  favor  of 
the  maker  of  a  promissory  note,  which  was  assigned  for  valne  before  it 
became  dae,  althoagh  with  notice  of  the  offset,  can  not  be  set  off  against 
the  note  in  the  hands  of  the  assignee. 

William  Williams  sued  William  0.  Brown,  in  the  supreme 
court,  on  a  promissory  note  dated  June  20,  1861,  for  five  hun- 
dred and  eighty-four  dollars  and  seventy-five  cents,  payable  six 
months  after  date,  to  the  order  of  the  Merchants'  Mutual  In- 
surance Company,  a  corporation  under  the  general  act.  De- 
fendant being  then  president  of  the  company,  effected  insur- 
ance with  the  company  for  marine  risks,  upon  the  cash  or 
stock  plan,  and  the  note  in  suit  he  gave  to  the  company  for 
the  premium  thereon.  On  September  8, 1851,  the  company  bo- 
came  indebted  to  the  president  in  a  sum  in  excess  of  the 
note,  and  being  embarrassed  by  other  debts,  the  directors  made 
an  arrangement  with  the  plaintiff  and  others  to  discount 
drafts  to  be  drawn  by  it,  and  authorized  their  secretary  to 
assign  to  plaintiff  securities  as  collateral  for  the  payment  of 
such  drafts ;  and  among  securities  thus  assigned,  and  on  the 
faith  of  which  the  drafts  were  made  and  discounted,  was  this 
premium  note,  which  had  not  then  matured.  Before  the  note 
was  indorsed  by  the  secretary  and  delivered  toplaintiflT,  defend- 
ant informed  the  plaintiff  that  the  company  were  indebted  to 
him,  and  claimed  that  the  note  ought  to  be  charged  to  him 
on  the  books  of  the  company. 

Tlie  supreme  court  overruled  the  defense  of  set-off,  and 
defendant  appealed  to  this  court. 

Hunt,  J.  [after  stating  the  facts.] — That  the  defendant's 
note  is  a  valid  claim  against  him,  and  that  he  is  bound  to  pay 
it,  is  not  disputed  by  him.  His  defense  in  this  action  arises 
npon  a  claim  made  by  him  against  the  insurance  company, 
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which  he  insists  should  be  applied  in  satisfaction  of  the  note  in 
suit. 

The  right  of  set-oflf  in  this  state  is  statutory.  If  the  defen4- 
ant's  claim  comes  within  the  terms  of  the  statute,  he  will  suc- 
ceed, and  if  it  does  not,  he  must  fail     2  i2.  S.  G54,  §  18. 

The  defendant's  claim  to  a  set-ofT  meets  the  demand  of  tbe 
first  six  subdivisions  of  the  section  referred  to.  It  is  a  demand 
arising  upon  contract,  and  is  due  to  the  defendant  in  his  own 
right,  and  is  for  money  paid  or  services  rendered ;  it  existed 
ut  the  commencament  of  the  suit  then  belonging  to  tbe  de- 
fendant, and  the  plaintiff's  action  is  one  to  which  in  its 
nature  a  set-off  is  applicable.  Subdivision  7,  however,  re- 
quires that  the  demand  proposed  to  be  set  off,  must  exist 
against  the  plaintiff  in  the  action,  unless  the  suit  be  broagfat 
in  the  name  of  a  plaintiff  who  has  no  real  interest  in  the  con- 
tract upon  which  the  suit  is  founded.  In  this  respect  tbe 
defendant  fails  to  bring  himself  within  the  terms  of  thestatnte, 
his  demand  being  against  the  insurance  company,  and  not 
against  the  plaintiff,  and  the  plaintiff  having  a  substantial 
interest  in  the  contract,  and  having  the  right  to  prosecute  it 
in  his  own  name.  If  the  holder  of  the  promissoiy  note  is 
legally  in  its  possession,  and  is  entitled  to  receive  its  pay- 
ment, we  have  repeatedly  held  that  he  is  the  proper  plaintiff 
in  its  prosecution,  and  this  without  reference  to  who  may  nlti- 
mately  be  entitled  to  a  participation  in  its  proceeds.*  Huntr. 
O'Connor  and  others,  not  reported;  Eose  v.  Black,  not  re- 
ported. 

Section  9  of  the  act  in  question  provides  that  if  tbe 
action  be  apon  a  negotiable  promissory  note,  which  bas 
been  assigned  to  the  plaintiff  after  it  becomes  due,  a  set-off 
shall  then  be  allowed,  of  a  demand  against  the  person  assigning 
the  same  to  the  amount  of  the  note.  The  action  here  was 
upon  a  negotiable  promissory  note,  but  it  was  assigned  to  tbe 
plaintiff  before  it  became  due,  and  the  statute  gives  no  right 
of  set-off  in  such  case.  There  is  no  other  provision  of  tbe 
Bevised  Statutes,  under  which  it  can  be  claimed  that  a  right 
of  set-off  exists. 


*  See  Fiah  o.  Jacobaohn,  vol.  2,  p.  132»of  this  series :  AUea  v.  Browa,  44 
K  F.  228,  affirming  51  Barb.  83. 
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The  defendant,  however,  inyokes  the  aid  of  section  112  of  the 
Code,  and  insists  that  he  is  entitled  to  the  set-off  by  virtue  of 
the  last  claose  of  that  section.  The  previous  section,  111,  made 
an  alteration  in  the  manner  of  bringing  suits,  of  great  import- 
ance, by  providing  that  **  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest."  Before  this  enact- 
ment, the  assignee  of  a  bond  or  of  any  contract,  except  that 
of  a  bill  of  exchange  or  a  promissory  note,  brought  his  action 
for  its  breach,  not  in  his  own  name  but  in  that  of  the  original 
contracting  party.  To  do  justice  in  such  cases  in  i*egard  to  re- 
sisting cross-demands,  the  legislature  had  provided,  in  the  act 
regulating  set-offs  before  quoted,  and  in  section  10  thereof, 
that  if  the  suit  should  be  in  the  name  of  a  plaintiff  who  had 
no  real  interest  in  the  contract  upon  which  the  suit  was 
founded,  a  demand  existing  against  those  for  whose  benefit  the 
action  was  brought,  might  be  set  off,  if  the  same  might  have 
been  set  off  in  an  action  brought  by  those  beneficially  inter- 
ested. 

When  the  Code  enacted  that  every  suit  should  bo  brought 
in  the  name  of  the  party  in  interest,  it  became  necessary  to 
make  a  new  provision  to  the  effect  that  such  transfer  and  such 
suit  should  not  prejudice  a  set-off  existing  against  the  party 
assigning  and  before  the  assignment  was  made.  It  was  to 
meet  this  precise  contingency  that  section  113  was  enacted; 
and  accordingly,  in  Beckwith  v.  Union  Bank,  9  X.  Y,  211,  it 
was  held  by  this  court,  the  first  clause  of  the  section  meant  that 
the  assignment  was  to  be  without  prejudice  to  any  set-off 
which  would  have  been  available  to  the  defendant  had  the  ac- 
tion been  brought  to  the  name  of  the  assignor.  This  con- 
struction was  undoubtedly  a  sound  one. 

The  second  clause  of  the  same  section,  112,  contains  this  ad- 
dition :  "But  this  section  shall  not  apply  to  a  negotiable  prom- 
issory note,  or  bill  of  exchange,  transferred  in  good  faith  and 
tipon  good  consideration  before  due."  This  clause  is  restrict- 
ive, limiting  the  cases  in  which  the  right  of  set-off  may  exist, 
and  conferring  no  authority  in  additional  cases.  It  does  not 
itself  provide  for  a  set-off  in  any  case,  but  qualifies  certain 
cases  in  which  a  set-off  might  be  claimed  under  the  first  branch 

of  the  section. 
IV.— 39 
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The  defendant  must  find  his  right  to  set  off  his  claim  in  a 
positive  proyision  of  the  law,  and  not  in  a  qualifying  orre- 
Btrictiye  clause. 

I  do  not  deem  it  important  to  decide  whether  the  plaintifTie- 
ceived  the  note  in  suit  hy  virtue  of  the  assignment  set  forth  in 
the  case,  together  with  the  indorsement  of  the  company's 
president  upon  the  note,  or  whether  he  received  it  by  the  trans- 
fer of  the  president,  simply,  with  the  like  indorsement.  It 
was  equally  an  assignment  in  either  case,  of  a  proxnissoi? 
note  not  then  due,  by  the  authority  of  the  party  owning,  and 
with  unlimited  negotiability,  and  in  either  case  gave  the  same 
rights  to  the  holder  thereol  The  Revised  Statutes,  on  the  sub- 
ject of  set-off,  and  the  Code,  in  the  section  quoted,  used  the 
word  assignment,  as  equivalent  to  transfer  or  negotiation,  and 
no  argument  can  fairly  be  drawn  from  the  use  of  this  particu- 
lar word  in  section  112  of  the  Code. 

The  judgment  should  be  affirmed. 

Peckham,  J. — There  is  only  one  question  in  this  case,  and 
that  is,  whether  the  Code  has  altered  the  Bevised  Statutes  as 
to  a  set-off  under  the  facts  here  presented. 

The  note  in  suit  was  transferred  to  the  plaintiff  before  dne 
for  a  valuable  consideration,  but  with  notice  that  the  defend- 
ant had  a  set-off  against  it.  In  each  case  the  defendant  could 
not  avail  himself  of  the  sct-olT  under  the  provisions  of  the  Be- 
vised Statutes.    2  R  S.  354,  §  18. 

The  Code  provides,  section  112  :  ^'  In  the  case  of  an  infringe- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off,  or  other  defense  existing  at  the 
time  of  or  before  notice  of  the  assignment.  But  this  section 
shall  not  apply  to  a  negotiable  promissory  note  or  bill  of  ex- 
change transferred  in  good  faith  and  upon  good  consideration 
before  due." 

This  section,  it  will  be  perceived,  does  not  assume  to  dedan 
what  shall  establish  a  transfer  ''in  good  faithu" 

A  holder  in  good  faith  ordinarily  means  one  who  holds  the 
note  before  due,  for  value  advanced  at  the  timo  of  the  transfer 
and  without  notice  of  any  defense. 

The  notice  in  the  case  at  bar  under  the  law  as  it  stood  when 
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the  Code  was  enacted,  was  of  a  fact  which  constituted  no  de- 
fense  to  the  note.  How  oonld  the  notice  of  such  a  fact  affect 
the  good  faith  of  the  transfer  ? 

If  the  legislature  had  intended  to  alter  the  law  in  this  re-, 
spect  and  make  that  a  defense  which  before  was  none,  I  think 
we  are  bonnd  to  presume  they  would  haye  used  less  equirocalf 
language.  See  also,  Beckwith  v.  The  Union  Bank,  9  If.  Jl 
211. 

The  judgment  should  be  afSrmed. 

AU  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


WILLIAMS  V.  HEBNON. 

December,  1866. 

It  is  not  Decessary  that  an  order  reverolng  an  order  made  on  special  mo- 
tion, founded  on  affidavits,  shoald  state  that  the  reversal  was  on  a 
qaestion  of  fact.  The  provision  of  §  268  of  the  Code,  that  a  reversal  at 
general  term  shall  not  be  deemed  to  havo  been  on  questions  of  fact 
unless  so  stated,  does  not  apply  to  such  orders. 

James  Hemon  confessed  a  judgment  to  Joseph  H.  Williams 
for  one  thousand  two  hundred  and  forty-four  dollars,  in  Feb- 
ruary,  1854  In  April,  1861,  William  G.  Barrett,  a  judgment 
creditor  of  defendant,  moved  to  set  aside  that  judgment  as 
fhiudulent,  and  for  the  insufficiency  of  the  affidavit  on  which 
it  was  entered.  The  fraud  alleged  was,  that  there  was  no  such 
debt  due  the  plaintiff  as  stated ;  that  the  defendant  had  been 
imposed  upon  in  the  confession ;  that  defendant  was  a  butcher, 
doing  busmess  in  New  York  city,  and  the  plaintiff  a  drover, 
frequently  selling  cattle  to  him;  that  the  defendant  also 
bought  cattle  of  other  drovers,  and  the  plaintiff,  like  othev 
drovers,  was  frequently  in  the  habit  of  collecting  the  bills  of 
other  drovers  from  defendant  when  he  visited  the  city,  having 
previously  advanced  the  amounts  thereof  to  such  other  drovers ; 
that  at  the  time  plaintiff  applied  to  defendant  to  confess  this 
judgment,  he  stated  to  defendant  that  he  was  indebted  to 
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plaintiff  in  said  sum  of  one  thousand  two  hundred  and  forty- 
four  dollars ;  that  part  of  this  sum  was  for  cattle  actually  sold 
to  defendant  by  plaintiff,  but  that  a  great  part  of  said  sni 
was,  as  he  then  stated,  for  moneys  paid  by  plaintiff  to  other 
drovers  to  whom  defendant  was  indebted;  that  said  plaintiff 
stated  that  he  had  actually  paid  said  bills,  and  requested  de- 
fendant to  confess  judgment  therefor;  that  defendant  relied 
upon  these  statements,  and,  believing  them,  confessed  and 
verified  the  amount,  but  that  it  was,  in  fact,  untrue;  that  the 
very  parties,  whose  bills  plaintiff  stated  he  had  paid,  have  since 
applied  to  defendant  for  their  payment,  and  denied  ever  har- 
ing  received  their  debts  from  the  plaintiff ;  that  one  was  Henrj 
Hurd,  and  that  he  had  since  sued  defendant  and  recoTeied 
judgment  against  him  for  some  two  hundred  and  fifty  dollars, 
which  latter  sum  is  included  in  said  judgment.  This  was  the 
affidavit  of  the  defendant  himself,  and  he  added,  that  he  was  un- 
able to  give  the  amount,  und  names  of  others  whoso  debts  irere 
80  included,  and  were  still  unpaid,  as  no  others  have  8U3d  him 

In  answer,  the  plaintiff  made  affidavit,  that  the  confession  of. 
judgment  was  for  a  balance  due  for  seventy  head  of  cattle  sold 
defendant  in  1853,  and  he  annexes  a  copy  of  his  account  against 
the  defendant,  showing  the  amount  of  sales  at  three  thoosand 
three  hundred  and  forty  dollars,  and  the  balance  due  after  al- 
lowing the  credits  to  be  one  thousand  two  hundred  and  fortj- 
four  dollars — the  amount  of  the  judgment  He  swore  the  ac- 
count *'  is  in  all  respects  true,  and  that  that  sum  was  justly  doe 
and  owing  to  the  plaintiff  for  cattle  sold  to  defendant;  th^t  it 
is  wholly  untrue  that  any  part  of  said  amount  was  due  to  any 
other  person.'' 

He  admitted  the  custom  of  collecting  bills  for  other  drovers, 
but  stated  that  most  of  the  cattle  sold  defendant  were  plaintiffs, 
and,  if  any  of  them  belonged  to  others,  he  first  paid  the  own- 
ers the  amounts  thereof  before  they  were  entered  in  plaintiffs 
books. 

He  particularly  denied  that  any  money  due  to  Henry  Hnid 
was  included  in  said  judgment  He  said  he  paid  to  Hard  one 
hundred  and  seventy-seven  dollars  for  three  cattle  cold  to  de- 
fendant on  October  10, 1853,  by  said  Hurd ;  that  ho  undertook 
to  collect  the  bill,  but  did  not  guarantee  it,  and,  failing  to  ool- 
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lecty  he  received  the  money  back  from  Hard,  and  that  said  bill 
was  not  included  in  said  judgment.  The  items  of  the  account 
and  of  the  payments  .were  given  in  an  annexed  copy.  He  de- 
nied all  fraud.  He  said  nothing  as  to  the  conversation  sworn 
to  by  the  defendant. 

77^6  supreme  court  at  special  term,  denied  the  motion ;  but, 
on  appeal,  the  general  term  reversed  the  order,  and  granted  the 
motion.     Plaintiff  appealed. 

Tliomas  S.  Moore,  for  plaintiff,  appellant. 

W.  C.  Barrctty  respondent,  in  person ; — ^relied  on  Code,  §  268, 
subd.  2. 

By  the  Couet. — Pbckham,  J. — I  incline  to  think  that  the 
facts  on  which  the  motion  was  based  were  substantially  met 
and  denied  by  the  plaintiff.  The  particular  allegation  of  fraud 
as  to  the  demand  of  Hurd  was  particularly  denied,  and  the 
other  general  allegations,  as  to  persons  not  remembered,  are 
also  denied.  The  force  cf  the  defendant's  afiSdavit  is  consid- 
erably diminished  by  his  first  affidavit  verifying  the  judgment, 
where  he  swears,  not  on  information  and  belief,  but  positively, 
that  the  amount  of  the  judgment  is  due  the  plaintiff.  Under 
Guch  circumstances,  where  his  affidavit,  made  more  than  seven 
years  after  the  entry  of  the  judgment,  impeaching  that  judg- 
ment, is  substantially  denied  by  the  plaintiff,  I  can  see  no  rea- 
son for  departing  from  the  ordinary  rule,  that  the  party  asking 
for  relief  must  make  out  his  case  by  a  preponderance  of  proof ; 
a  balanced  case  is  not  enough.  There  was,  then,  no  ground  of 
fact  for  setting  aside  this  judgment.  It  is  conceded,  and  is 
clearly  true,  that  the  statement  of  facts,  out  of  which  the  debt 
arose,  is  sufficient,  and  the  judgment  entirely  legal  in  form. 
The  judge  at  special  term  was,  therefore,  right  in  denying  the 
motion  to  set  it  aside,  and  the  general  term,  I  think,  erred  m 
reversing  that  order. 

The  appellant  insists  that  the  general  term  reversed  the 
ordsr  upon  a  question  of  law,  on  the  insufficiency  of  the  state- 
ment.   The  respondent  insists  that  their  action  was  based  e&- 
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tiiely  on  the  facts,  and  concedes  that  there  was  no  qnes^ion  of 
law  in  the  case.  No  opmion  was  ddiveied  by  either  court. 
The  provision  of  the  Code  of  Procedure,  that  a  judgment 
reversed  at  a  general  term  '^  shall  not  be  deemed  to  ha?e  beai 
reversed  on  questions  of  fact,  unless  so  stated  in  the  judgmeDt 
of  reversal,"  section  2G8,  amended  by  2d  paragniph,  does  net 
apply  to  orders  made  on  special  motion  upon  a£Sdavits.  The 
respondent  was,  therefore,  at  liberty  to  insist  that  the  order 
was  made  upon  a  question  of  fact  But  we  think  there  vere 
no  facts  to  warrant  the  order.  The  order  of  the  general  terra 
is,  therefore,  reversed,  and  that  of  the  special  term  is  a&rned, 
with  costs. 

All  the  judges  concurred,  except  Pobteb,  J.,  not  voting. 

Order  of  general  term  reversed,  and  order  of  special  tenn 
afBrmed,  with  costs. 


WILMOT  V.  EICHAEDSON. 

June,  1866. 
Afflnntng  7  Bofw.  STO. 

A  seller  of  merchmadise,  with  a  lien  for  tlie  price,  who,  witli  kaovledg* 
that  the  buyer  has  obtained  advances  npon  a  oonai^rnmeat  of  it  to  Uc- 
tors  abroad,  sues  the  bnyer,  on  contract,  for  the  price,  thereby  ntifics 
the  sale,  and  can  not  afterward  recover  against  the  consignees  in  aa 
action  for  money  received. 

John  Wilmot,  William  Gooderham  and  others^sued  Thomas 
Bichardson  and  others,  in  the  N.  Y.  superior  court 

Plaintiffs  composed  the  firm  of  J.  Wilmot  &  Co,  floor 
dealers.  Defendants  had  a  house  in  New  York  under  t]ie 
name  of  Thomas  Bichardson  &  Co.,  and  one  in  Liverpool  under 
that  of  Bichardson,  Spence  &  Ca 

One  Patterson  arranged  with  defendants  that  on  bis  par- 
chasing  flour  and  consigning  it  by  them  to  their  liveipool 
house,  they  should  make  advances  to  him  on  the  price. 

The  flour  in  question  was  purchased  by  Pattereon,  Maj 
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6,  on  which  day  the  bought  and  sold  notes  were  delivered  by 
the  broker,  McKean,  to  plaintiffs  and  to  Patterson.  On  May 
9,  the  defendants  made  advance  to  Patterson  of  seven  dollars 
per  barrel  thereon,  in  the  faith  that  it  was  his  flour.  It 
had  boon  sold  by  plaintiff  at  seven  dollars  and  ninety-three 
and  three-quarter  cents  per  barrel  to  Patterson.  On  May 
11,  the  flour  having  been  delivered  on  board  the  vessels  for 
Liverpool,  the  plaintiffs  delivered  the  ships'  receipts  therefor  to 
McKean,  as  they  wore  conditionally  to  be  returned  if  he  failed 
to  get  the  money  thereon  from  defendants.  These  were  de- 
livered by  Patterson  to  the  defendants  on  the  twelfth,  who 
then  advanced  to  him  six  thousand  six  hundred  and  fifty-one 
■jV*y  dollars,  but  on  account  of  other  flour.  On  the  thirteenth 
or  fourteenth,  the  vessels,  containing  tho  flour,  sailed  for 
Liverpool. 

On  Tuesday,  May  IG,  for  the  first  time,  "Wilmot  called  on 
defendants  as  to  this  flour.  On  the  13th  they  had  received 
of  Patterson  five  thousand  dollars  upon  it. 

Negotiations  then  ensued,  which  resulted  in  plaintiffs  receiv- 
ing Patterson's  order  or  draft  on  defendants  for  the  net  pro- 
ceeds thereafter  to  accrue  from  his  transactions  with  them,  and 
this  order  was  accepted  by  defendants  by  a  written  memoran- 
dum which  also  stated  that  they  had  written  to  their  Liver- 
pool house  informing  them  thereof,  and  instructing  them  to 
hold  all  proceeds  of  sales  subject  to  tho  order  of  defendanta 
only. 

The  sum  of  two  thousand  eight  hundred  and  eleven  dol-ars 
and  twenty-seven  cents,  proceeds  of  such  sales  was  thereafter 
paid  to  Wilmot,  who  gave  receipt  as  balance  in  full  of  proceed j 
of  sales  of  flour  as  i)er  your  acceptance  of  Walter  Patteraon'a 
order  in  our  favor. 

AR^r  the  giving  and  acceptance  of  the  order,  but  before 
the  receipt  of  these  proceeds,  plaintiffs  sued  Patterson  for  the 
price  of  the  flour. 

T/ie  euperior  court  held,  that  pLuntifS  could  not  thereafter 
recover  from  defendants  a3  upon  a  sale  and  delivery  to  them  of 
the  flour  or  as  upon  a  conversion  of  it  by  them.  Reported  in 
7  Bo8W.  570,  and  see  a  previous  decision  in  G  Ducr,  328. 
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By  the  Court. — Peckha^i,  J. — ^It  is  entirely  clear  from 
the  conceded  facts  that  the  diicndants  acted  in  entuiegood 
faith  in  the  vhole  transaction:  There  is  not  a  fact  at  war 
with  this  yiew.  The  camo  may  be  said  of  the  plaintiffs.  It 
is  a  qnestion  of  mere  law  as  to  the  rights  of  the  parties. 

The  plaintiffs  insist  here,  that  they  are  entitled  to  re- 
cover the  proceeds  of  the  flour  to  the  extent  of  their  claim 
against  Patterson  for  the  balanco^  of  the  purchase-money,  as 
money  had  and  received  by  the  dafendants  to  the  plaintiffs' 
use ;  that  the  title  to  the  flour  yjstel  in  Patterson  by  the 
bought  and  sold  notes  before  delivery  of  the  ships'  receipts 
and  certainly  by  the  delivery  of  the  flour  on  the  ships ;  that 
they  still  had  a  lien  for  the  purchase-money  which  they  never 
waived ;  and  the  flour  having  been  sold  by  defendants,  their 
action  for  money  had  and  raceived  lies  against  defendants. 
See  Terry  v.  Wheeler,  25  A\  Y.  620 ;  Kimberly  v.  Patchin, 
19  iV.  Y.  330,  and  cases  cited ;  Fars.  Merc,  L.  42. 

When  the  whole  facts  wore  known  to  tho  plaintiffs,  that  the 
ships  had  sailed  with  tho  flour  and  (hey  were  unpaid  in  about 
ten  thousand  dollars,  it  may  be  they  had  a  right  to  affirm  the 
sale  and  prosecute  for  tlie  price,  or  they  might  have  rescinded 
the  sale  and  looked  to  the  flour,  notified  the  defendants  that 
they  claimed  the  flour,  and  wholly  disaffirmed  the  sale. 

There  may  have  been  considerable  question  whether  they 
could,  under  the  circumstances,  disaffirm  the  sale.  There  is 
none  whatever  as  to  their  authority  and  power  to  ratify  it 
They  could  not  do  both. 

On  May  20,  three  days  after  Wilmot's  interview  with  the 
defendants  and  Patterson,  the  plaintiffs  commenced  a  suit 
against  Patterson,  for  this  demand  for  goods  sold  and  delivered. 
They  obtained  an  attachment  upon  an  affidavit  of  the  plaintiff 
Wilmot,  in  which  ho  swoara  that  Patterson  b  indebted  to  tho 
plainti(&  in  over  ten  thousand  dollars  for  this  flour,  sold  and 
delivered  to  him  on  May  13.  There  ia  not  one  word  o: 
qualification  or  explanation  of  that  suit  or  of  that  affidavit 

Was  not  the  sale  and  delivery,  thou,  fully  ratified  by  that 
suit  ?    I  think  it  was.    Morris  y.  Rerford,  13  3^.  Y.  552. 

Tliio,  it  will  be  observed,  wa3  directly  after  the  whole  matter 
y;:i3  consummated.     Whether  the  delivery  was  qialifiod  or  ab- 
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solute — ^whether  the  sale  was  fraud  alent  or  fair — the  plaintiffs, 
by  this  affidavit  and  proceeding  elected  to  hold  it  by  an  action^ 
a  consummated  sale,  an  actual,  absolute  deliyery. 

The  ships'  receipts  had  been  handed  over  by  plaintiffs  on 
May  12,  and  on  the  13th,  Patterson  paid  them  on  the  flour,  five 
thousand  dollars. 

Again,  the  plaintiffs  deny  that  they  received  the  order  in 
their  favor  upon  the  defendants,  dravrn  by  Patterson,  and  de- 
clare they  refused  to  receive  it. 

If  they  did,  the  conduct  of  the  plaintiffe  entirely  differed 
with  their  declarations.  "Wilmot  himself  drew  the  latter  por- 
tion of  this  order  upon  the  defendants.  The  letter  of  accept- 
ance from  the  defendants  was  rrccived  and  retained  by  the 
plaintiffs,  the  money  was  paid  to  Wilmot  upon  that  order,  and 
60  expressly  received  by  him  and  receipted. 

How  can  the  declaration  of  Wilmot,  that  he  positively  re- 
fused to  receive  or  have  anything  to  do  with  that  order,  made 
on  or  before  May  18,  qualify  his  plain  affirmative  acts  there- 
after. Ho  did,  in  fact,  have  something  to  do  with  the  order. 
He  received  and  retained  the  letter  of  acceptance  thereof.  He 
received,  on  two  different  occasions,  in  September,  the  money 
due  thereon,  and  he  receipted  that  money  as  received  thereon. 

The  declarations,  if  made  as  claimed,  were  entirely  idle  and 
immaterial,  in  view  of  his  subsequent  conduct.  The  plaintiffs 
did,  in  fact,  receive  the  order  and  its  payment  to  the  whole 
amount  of  the  funds  applicable  thereto. 

By  this  order  in  the  plaintiffs*  favor,  the  proceeds,  in  part, 
of  this  same  flour,  were  appropriated  to  the  plaintiffs.  They 
ihuSy  in  substance,  affirmed  or  sanctioned  its  sale  in  Liverpool 
by  the  defendants  and  rati  Bed  the  sale  to  Patterson.  Bank  of 
Beloit  V.  Beal,  34  N.  Y.  473  ;  Palmerton  v.  Huxford,  4  Den. 
166 ;  Masson  v.  Bovet,  1  Id.  C9. 

There  was  in  the  evidence  touching  this  ratiflcalion  no  dis- 
puted question  of  fact  for  the  jury.  Had  the  jury  found 
against  the  ratification — ^against  the  plaintiffs'  election  to  con- 
sider this  a  sale  of  the  flour  to  Patterson,  it  would  have  been  the 
clear  duty  of  the  court  to  set  that  verdict  aside. 

In  such  a  case,  as  a  general  rule,  the  court  may  properly  non- 
suit the  plaintiffs. 
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The  tbeoiy  of  the  plaintifib'  counsel  that  the  plaintifi^  had  die 
right  to  sue  for  goods  bargained  and  sold  to  Patterson,  thongh 
not  delivered^  that  they  might  waive  the  tort  of  the  frandalent 
purchase,  and  thus,  without  ratifying  the  transaction  to  Pat- 
terson of  a  sale  and  deliyery,  is  theory  only,  and  not  founded 
upon  the  facts  of  this  case.  The  law  of  it  need  not  be  consid- 
ered.   They  brought  no  suit  for  goods  bargained  and  sold. 

[Bemarks  ss  to  uninij)ortant  exceptions  are  omitted.] 

The  judgment  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


WILSON  V.  N.  Y.  CENTRAL  R  R  CO. 

Jane,  1867. 

The  defendants  agreed  with  plaintiff  (who  had  contracted  to  constiaict  t 
railroad  track  parallel  to  that  of  defendants'  road)  that  tliey  vouM 
transport  and  distribute  his  material  along  the  line,  and  cliarjre  bim 
only  the  actual  expense.  In  his  action  against  them  to  recover  for  a 
breach  of  the  agreement,  Tield,  that  evidence  of  how  much  more  it  cmt 
him  to  distribute  the  ties,  &c.,  by  laying  a  temporary  track,  wasadmit- 
sible ;  and  this  excess  in  expense  was  proper  damages. 

An  objection  that  a  witness's  answer  of  a  question  is  irrelevant,  mast  be 
so  expressed  as  to  point  to  the  particular  answer,  not  to  the  wboleof 
his  testimony. 

Samnel  Wilson  sued  defendants  for  breach  of  contract  He 
was  a  contractor  with  the  Buffalo,  New  York  &  Erie  Railroad 
Company,  to  lay  its  track  and  superstructure  from  Attica  to 
Batayia,  a  distance  of  eleven  miles.  By  the  contract,  he  was  to 
receive  the  materials,  iron,  ties  and  spikes,  from  the  company  ai 
Attica  and  Batavia,  and  himself  distribute  them  for  use,  between 
the  two  places.  Defendants'  railroad  ran  between  these  places, 
parallel  to  and  so  near  the  new  road  that  these  materials  conld 
conveniently  be  distributed  from  defendants'  cars  at  the  places 
where  plaintiff  wanted  them  for  use  ;  and  he  contracted  with 
defendants  to  do  this  work  as  stated  below.  After  doing  a 
small  portion  of  the  work  of  distributing,  defendants  refused  to 
proceed;  and  plaintiff  brought  this  action. 

From  judgment  for  plaintiff,  defendants  appealed 
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A .  P.  Laningy  for  defendants,  appellants. 
F.  E.  Comwell,  for  plaintiff,  respondent 

Bt  the  GoiTBT. — J.  M.  Pabker,  J.  [Affer  stating  aboTO 
facts.] — The  referee  found  that  plaintiff,  in  the  month  of  May, 
1858,  made  an  agreement  with  the  defendants,  by  which  tho 
said  defendants  agreed  to  furnish  a  locomotire  engine  and  the 
necessary  railroad  ears  and  hands  to  transport  for  said  plaintiff 
and  deliver  along  the  line  of  said  road,  between  Batavia  and 
Attica  aforesaid,  at  such  points  as  the  said  plaintiff  should 
desire,  all  such  railroad  ties,  spikes  and  other  mateiials,  as  the 
said  plaintiff  should  cr  might  have  for  the  construction  of  said 
railroad ;  and  that  said  defendants  would  keep  an  account  of  the 
actual  expense  of  transporting  and  distributing  the  same,  the 
amount  of  which  should  be  paid  by  the  plaintiff  to  the  defend- 
ants therefor."  The  defendants'  counsel  insists  that  this  find- 
ing is  without  cTidence  to  sustain  it,  in  that  there  is  no  evidence 
that  the  defendants  were  to  distribute  the  spikes.  That  the 
defendsmts  undertook  to  distribute  the  ties  is  not  disputed,  and 
though  nothing  was  said  specifically  about  the  spikes,  the  testi- 
mony of  the  plaintiff  is  that  the  defendants'  agent,  with  whom 
the  contract  was  made,  said  ^'  he  would  put  on  an  engine  and 
train  of  cars  and  do  my  work  for  me."  This,  the  referee  con- 
strued, doubtless,  and  I  think  properly,  as  including  the  distrib- 
uting of  all  the  materials  the  plaintiff  had  for  distribution 
over  the  whole  route. 

[After  remaining  that  no  other  question  than  the  foUowing 
remained,  the  learned  judge  proceeded  as  follows.] — ^IJpon  the 
trial,  after  giving  evidence  tending  to  prove  his  contract  with 
the  defendants ;  the  amount  of  work  done  by  defendants  upon 
it ;  the  amount  left  undone,  and  defendants'  refusal  to  do  any 
more ;  the  mode  then  adopted  by  plaintiff  for  distributing  the 
residue  of  the  materials,  to  wit:  part  by  the  use  of  teams,  and 
part  by  making  a  partially  completed  track,  and  employing  on 
it,  upon  hire,  the  engines  and  cars  of  the  Buffalo,  New  York  & 
Erie  Bailroad,  for  the  purpose,  this  track  being  laid  by  placing  the 
rails  upon  the  few  ties  to  the  rail,  already  distributed,  and  which 
was  subsequently  completed  by  filling  in  the  residue  aecessary^ 
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as  they  were  thus  drawn  and  difitribnted, — the  plaintiff  called 
as  a  witness,  George  D.  Miller,  his  foreman  in  doing  the  work 
under  his  contract,  who,  after  giving  testimony  farther  tending 
to  prove  the  facts  above  referred  to,  said :  **  I  think  it  would 
make  one  hundred  dollars  per  mile  difference  to  lay  ties  this 
way  than  to  lay  them  before  rail  was  laid."  At  this  point  in 
the  case,  which  was  the  close  of  Miller's  evidence  on  the  direct 
examination,  occurs  this  statement :  "  This  evidence  was  ob- 
jected to,  before  the  same  was  given,  as  irrelevant  and  incom* 
potent  on  the  question  of  damages,  but  the  referee  decided  that 
the  same  was  comjietent  for  that  purpose,  to  which  the  defend- 
ant duly  excepted." 

The  objection,  in  terms,  is  brood  enough  to  include  all  the 
testimony  which  Miller  had  given.  There  is  nothing  to  point 
the  expression  ^'this  evidence  "  to  the  last  sentence  rather  than 
to  the  whole,  as  there  should  have  been  if  the  last  sentence 
alone  was  to  be  included  in  the  objection ;  and,  aa  some  por- 
tions of  Miller's  evidence  is  clearly  unexceptionable,  the  objec- 
tion, being  too  broad  in  that  view,  must  go  for  nothing. 

But,  if  the  objection  were  confined  to  the  sentence  giving 
the  comparative  cost  of  laying  the  track  before  and  after  the 
rails  were  placed  in  «iiu,  as  described,  I  think  this  fact  a  proper 
one  to  prove ;  for  it  is  the  fact  to  which  the  objection  points, 
and  not  the  mode  of  proving  it  This  extra  cost  of  laying  the 
track  was  in  effect  but  the  extra  cost  of  doing  the  work  which 
the  defendants  were  to  do,  for  the  track  was  thus  partially  laid 
as  a  part  of  the  work  necessary  in  transporting  the  ties ;  it 
was  virtually  laying  down  a  temporary  track  on  which  to  trans- 
port the  materials,  and  after  they  were  transported,  taking  it 
up  again,  and  then,  with  the  materials  thus  brought  upon  the 
ground,  together  with  what  was  there  before,  and  thus  tempo* 
rarily  used,  constructing  the  superstructure  of  the  road.  Thtu 
viewed,  this  extra  cost  was  strictly  but  the  extra  cost  of  distrib- 
uting the  materials;  and  if,  in  some  instances,  instead  of  tak- 
ing up  the  rails  for  the  purpose  of  placing  the  additional  ties, 
the  rails  were  suffered  to  remain,  and  the  ties  worked  in  nnder 
them,  it  do3S  not  change  the  character  of  the  expense  prejudi- 
cially to  the  defendant.  It  comes  to  the  same  thing  in  effect 
The  extra  expense  is  the  difference  to  the  plaintiff  between 
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having  the  materials  on  the  gronnd  for  use  as  the  super- 
structure  is  laid  and  completed,  and  bringing  the  portion  of 
them  left  behind  by  the  defendants  in  the  mode  adopted  by  the 
plaintiff. 

Indeed,  regarding  this  extra  expense  as  applicable  exclusively 
to  the  cost  of  the  superstructure,  as  the  witness  gave  it,  inas- 
much as  it  was  the  direct  and  immediate  result  of  the  materials 
not  being  distributed  as  defendants  undertook  to  distribute 
them,  it  is  an  injury  for  which  the  plaintiff  was  entitled  to 
recover. 

I  am  of  the  opinion  the  judgment  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


WILSON  V.  WILSON. 

December,  1868. 

An  agent  can  not  retain  for  himself,  any  of  the  profits  or  advantages  of  a 
contract  made  by  him,  except  bj  the  principal's  consent,  given  with 
fall  knowledge  of  the  facts. 

The  common  law  rule  that  the  admission  of  incompetent  evidence  is 
ground  for  reversal  unless  it  appears  that  the  appellant  could  not  have 
been  injured  by  it, — applied.* 

Admission  of  evidence,  which  in  itself,  is  immaterial  and,  therefore,  by 
the  general  rule,  no  ground  for  reversal  becomes  a  ground  of  reversal, 
if  subsequent  testimony  of  the  unsuccessful  party,  upon  a  material  point 
is  inconsistent  with  it,  and  it  may  have  had  weight  in  discrediting  such 
testimony,  and  leading  to  the  judgment  appealed  from. 

Elisha  E.  Wilson  sued  Benjamin  P.  Wilson,  to  recover  back 
money  obtained  by  fraud.  Plaintiff  and  defendant  desired  to 
purchase  land  which  bad  been  advertised  for  sale  by  Henry 
Van  Bensselaer.  Defendant  called  on  plaintiff,  and  proposed 
that  they  purchase  together,  at  private  sale,  previous  to  the 
advertised  auction.  He  represented  that  he  could  buy  cheaper 
than  any  one  else.  Each  wanted  a  part  of  the  land  advertised, 
and  defendant  said  he  would  buy  the  part  plaintiff  wanted  for 

•  Compare  however,  People  c.  Qonzalez,  85  N.  Y.  49. 
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plaintiff^  as  cbeap  as  he  could,  and  would  ehaige  nothing  for 
his  seirices.  Defendant  afterwards  reported  to  plaintiff  that 
he  had  bought  the  fifty  acres  which  plidntiff  desired^  at  fifteen 
dollars  per  acre,  at  which  rate  plaintiff  paid  the  defendant  In 
reality  defendant  had  bought  at  ten  dollars  per  acre,  and  had 
kej)t  the  difference  in  price. 

ITpon  the  trial  a  witness,  a  stranger  to  the  transaction,  was 
allowed  to  testify  that  defendant  had  told  witness  that  be 
had  paid  Van  Bensselaer  fifteen  dollars  per  acre.  It  did  not 
appear  that  this  statement  was  eyer  communicated  by  witneag 
to  plaintiff.  Defendant  was  subsequently  examined  as  witness 
in  his  own  behalf,  and  contradicted  this  statement,  and  contra- 
dicted the  charges  of  fraud,  by  denying  his  agency  and  filftimmg 
that  he  purchased  of  Van  Bensselaer  in  his  own  nght. 

The  supreme  court,  at  general  term,  afiirmed  a  judgment  for 
the  plaintiff,  and  defendant  appealed 

Gboyeb  J. — ^The  referee  found  in  faTor  of  the  plaintiff,  npon 
the  only  material  question  of  fact  controyerted  upon  the  trial 
That  question  was,  whether  the  defendant  agreed  to  purchase 
the  lands  in  qnestion  of  Van  Bensselaer,  as  agent  of  and  for  the 
plaintiff,  and  receiyed  money  from  the  plaintiff  for  that  purpose 
as  claimed  by  the  plaintiff,  or  whether  the  defendant  himself 
agreed  to  sell  such  lands  to  the  defendant  for  fifteen  dollars  per 
acre,  and  procure  from  Van  Benseslaer  a  deed  or  contract  for  the 
same  to  the  plaintiff  for  that  price,  as  claim3dby  the  defendant 

The  testimony  upon  this  question  was  conflicting,  and  ti^ 
conclusion  of  the  referee  thereon  can  not  be  disturbed  by  this 
court  The  legal  conclusion  drawn  by  the  referee  from  the 
facts  found  was  correct  If  the  defendant  agreed  to  purchase 
the  land  as  agent  for  the  plaintiff,  the  former  was  bound  to 
refund  to  the  latter  all  the  money  he  had  receiyed,  except  irhat 
he  actually  paid  upon  the  purchase  of  the  land.  An  agent 
is  bound  to  exert  his  care  and  skill  in  making  as  good  a  bar- 
gain as  practicable  for  his  principal,  and  can  not  retain  for 
himself  any  of  the  profits  or  adyantages  of  a  contract  made  by 
him,  wilhoub  the  consent  of  the  principal,  giyen  with  a  fall 
knowledge  of  all  the  facts.  Dunl  Pal  Ag,  p.  32,  following 
Moore  v.  Moore,  5  JV.  F.  256. 
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The  judgment  of  the  supreme  conrt  affirming  the  judgment 
of  the  referee  was  right,  unless  the  referee  erred  in  receiring 
or  rejecting  evidence,  haying  a  bearing  upon  the  question  of 
fact  litigated  by  the  parties.  There  was  no  dispute  upon  the 
trial  as  to  the  price  paid  by  the  defendant  to  Van  Bensselaer 
for  the  land ;  that  was  ten  dollars  per  acre.  The  plaintiff  was 
permitted  to  proye  by  a  witness,  that  the  defendant  told  her  he 
paid  fifteen  dollars  an  acre  therefor.  This  evidence  was 
wholly  immaterial  upon  any  of  the  direct  issues  of  fact  liti- 
gated by  the  parties,  and  although  erroneously  admitted,  could 
not  have  worked  any  injury  to  the  defendant,  and  would  there- 
fore furnish  no  ground  for  the  reversal  of  the  judgment.  But 
the  defendant  was  introduced  as  a  witness  in  his  own  behalf 
and  gave  material  evidence  in  his  own  favor,  which,  if  fully 
credited  by  the  referee,  must  have  induced  a  report  in  his  favor 
upon  the  questions  of  fact.  His  credibility  thus  became  a  ma- 
terial issue,  and  any  evidence  erroneously  received,  tending  to 
impair  it,  furnished  ground  for  a  valid  exception.  The  evi- 
dence received  in  this  case,  did  tend  to  destroy  the  credibility 
of  the  defendant  as  a  witness.  It  tended  to  prove  that  he  had 
told  a  falsehood  as  to  the  price  paid  for  the  land.  This  may 
have  induced  the  referee  to  discredit  his  testimony ;  as  it  ap- 
pears from  the  report,  he  actually  did  discredit  it.  The  evi- 
dence was  not  introduced  to  contradict  any  testimony  given 
by  the  defendant  upon  the  trial,  as  he  had  given  no  evidence 
in  conflict  with  it  Its  only  possible  effect  was  to  prove  that 
the  defendant  had  told  a  falsehood  to  the  witness  as  to  the 
price  paid  by  him  for  the  land,  there  being  no  dispute  upon 
the  trial  or  issue  upon  the  pleadings  upon  that  question.  The 
evidence  was  clearly  incompetent,  and  we  have  seen  that  it 
may  have  produced  injury  to  the  defendant.  The  legal  rule  is, 
that  where  incompetent  evidence  is  received,  to  which  the 
proper  exception  is  taken,  the  judgment  must  be  reversed,  un- 
less it  appears  from  the  case  that  such  evidence  could  not  have 
injured  the  party.    "Worrall  v.  Parmelee,  1  JV.  F.  519. 

Applying  this  rule,  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event 

All  the  other  judges  concurred,  except  Olsbkb,  J.,  whodi»» 
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sen  ted  on  the  ground  that  the  testimony  in  question  showed 
the  aniintis  of  the  deft^ndant,  and  tended  to  show  that  testi- 
mony which  plaintiff  had  giren  to  the  same  effect  was  true. 

Judgment  reversed^  and  new  trial  ordered,  costs  to  abide 
eyent 


WILTSIE  V.  EADDIE. 

September,  1867. 

An  exception  does  not  lie  to  the  report  of  a  referee,  npon  the  gronnd  thit 

he  has  refused  to  find  upon  a  question  of  fact  other  than  the  issnee  ic 

the  cause.* 
This  court  can  not  review  a  decision  of  the  court  below,  affirming  the 

judgment  of  a  referee,  on  a  question  of  fact,  unless  he  decided  witkoat 

evidence  or  against  all  evidence.f 

♦  Compare  Van  Slyke  «.  Hyatt,  46  N,  T,  261 ;  Leffler  «.  Field,  47  Id, 
407 ;  Beck  v.  Sheldon,  48  Id,  865 ;  Fabbri  «.  Ealbfleisch,  53  Id,  2S, 

f  In  Stratton  v.  Cobcfield,  (December,  1865)  it  was  heid,  that  this 
court  could  not  review  the  decision  of  a  referee  where  the  facts  are  not 
found,  nor  his  legal  conclusions  stated.  His  statement  that  certain  httM 
appeared  in  evidence,  and  his  expression  of  his  opinion  on  their  1^1 
effect,  is  not  enough. 

8.  V.  R,  Cooper,  for  defendants,  appellants. 

Sidney  8.  Harris,  for  plaintiffs,  respondents. 

Bt  the  Court. — Wright,  J. — This  case  is  not  In  a  condition  to  be  ro- 
viewed  in  this  court.  The  appeal  is  from  a  j  udgment  entered  in  an  action 
tried  by  a  referee,  and  there  are  no  findings  of  fact  or  of  law.  In  Otise. 
Spencer,  \^  N.  T,  610,  it  was  distinctly  held  that  these  must  be  contained 
in  a  case  settled  by  the  referee,  and  that  this  court  could  not  look  else- 
where for  them  ;  but  here,  neither  in  a  case  nor  in  the  referee's  reports 
are  they  specified.  In  the  first  of  these  the  leferee  determines  certain 
legal  questions  arising  upon  facts  that  he  states  appeared  in  evidence 
before  him,  without  finding  that  the  facts  existed.  In  che  second  he  r&> 
ports  the  proceeding  had  on  a  subsequent  accounting,  having  come  to  the 
conclusion  that  the  defendant  should  account  to  the  plaintiff,  as  trustee, 
under  the  will  of  their  grandfather.  An  account  is  stated,  but  witlioat 
the  facta  being  found  upon  which  the  statement  is  predicated. 

It  is  clear,  therefore,  as  the  appeal  presents  the  cause,  that  there  can 
be  no  review,  in  this  court,  of  the  judgment.    We  can  not  review  the 
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Thomas  Wiltsie  sued  James  and  William  B.  Eadie,  in  the  su- 
preme court,  alleging  that  he,  the  plaintiff,  was  engaged  as  a 
warehouseman,  and  forwarder  on  the  Erie  canal,  in  1850 ;  and 
that  defendants  employed  him  to  receive  at  his  warehouse,  and 
ship  therefrom  to  the  city  of  New  York,  a  quantity  of  pota- 
toes, for  which  they  promised  to  pay  him  a  reasonable  com- 
pensation.   Defendants  denied  these  allegations. 

Conflicting  eyidence  was  given  upon  the  question,  whether 
the  service  was  rendered  by  plaintiff,  on  his  own  account,  or  as 
administrator  of  one  Butler,  and  in  fulfillment  of  a  contract 
between  Butler  and  defendants.  The  roferoo  found  for  plain- 
tiff; and  the  court,  at  general  term,  affirmed  the  judgment  ou 
his  report.    Defendants  appealed. 

James  L,  Angle,  for  defendants,  appellants. 

W.  C.  Rowley y  for  plaintiff,  respondent 

By  THE  CouET. — HuKT,  J. — After  hearing  the  testimony 
produced  by  the  parties,  the  referee  found,  as  matter  of  fact,  that 
at  the  time  the  potatoes  were  shipped,  the  plaintiff  was  himself 
engaged  in  the  business  of  warehouseman  and  forwarder;  that 
he  received  and  shipped  from  the  warehouse  occupied  by  him, 
and  for  the  defendants,   thirteen  thousand  one  hundred  and 


decision  of  a  referee  where  the  facts  are  not  foand,  nor  his  legal  conclu- 
eions,  unless  stated  and  properly  excepted  to.  An  extraordinary  course 
was  pursued  on  the  trial,  in  stopping  midway  to  take  the  opinion  of  the 
referee  on  the  legal  aspects  of  the  case,  and  subsequently  stating  an  ac- 
oo;uit  as  upon  a  reference  for  that  special  purpose ;  but,  notwithstanding 
thiSy  there  would  have  been  no  difficulty  in  having  a  review  of  the  de- 
cision here.  Within  the  time  allowed  by  the  Code,  a  case  should  have 
been  made  and  settled  by  the  referee,  containing  his  conclusions  of  fact 
and  of  law,  with  a  proper  statement  of  the  questions  presented,  and  the 
exceptions  taken  to  his  rulingrs  on  points  of  law.  But  nothing  of  this 
kind  was  done  ;  the  defendants'  counsel  contenting  himself  with  except- 
ing to  the  legal  views  of  the  referee,  upon  a  state  of  facts  not  found  by 
him.  As  the  case  is  presented  by  the  record  we  can  do  nothing  else  than 
affirm  the  judgment. 

All  the  judges  concurred. 

Judgment  affirmed. 
IV-— 40 
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twenty-seven  bushels,  and  two  thousand  six  hundred  and 
twenty-fiye  barrels  of  potatoes. 

He  found  the  value  of  the  service,  and  made  his  report  for 
the  amount  due  to  the  plaintiff  from  the  defendants  npo&  this 
theory  of  the  facts. 

The  defendants  ask  a  reversal  of  the  judgment,  on  the  ground 
that  the  referee  refused  to  find  specifically  upon  the  questioiv 
whether  the  plaintiff,  before  he  received  and  shipped  the 
potatoes  in  question,  had  information  of  the  existence  of  a 
contract  between  one  Butler,  then  deceased,  and  the  defend- 
ants, for  receiving  and  shipping  the  same  potatoes.  The  ques- 
tion was  sharply  litigated  before  the  referee,  whether  the 
plaintiff  received  and  shipped  the  potatoes  in  question,  acting 
as  the  administrator  of  Mr.  Butier,  or  whether  it  was  his  indi- 
vidual transaction. 

The  question  was  pertinent,  inasmuch  as  the  defendants 
claimed  to  have  paid  Butler,  in  full,  for  the  same  service  for 
which  the  plaintiff  sought  compensation  in  this  action.  Ab 
a  fact  in  a  chain  of  evidence  against  the  plaintiff,  the  testimonj 
embraced  in  the  question  upon  which  the  referee  was  then 
asked  to  find,  was  obviously  material.  No  complaint  is  made 
of  the  exclusion  of  evidence,  as  it  was  all  received  and  con- 
sidered by  the  referee. 

The  complaint  that  the  referee  has  not  found  specificaDj 
upon  the  question  suggested,  is  not  vfell  taken,  and  for  two 
reasons  :  First,  the  referee  is  required  to  find  aCd  report  upon 
the  issues  only,  and  not  upon  the  evidence.  Code  of  Pro.  §272. 
He  must  *'  state  the  facts  found  by  him.*'  Thus,  he  was  bound 
to  determine  and  report  upon  the  question,  whether  the  parties 
in  this  action  entered  into  the  contract  set  forth  in  the  com- 
plaint That  was  the  precise  issue  before  him.  But  he  was 
not  bound  to  say  whether  he  believed  the  statements  of  a  por- 
tictilar  witness,  or  what  his  decision  would  have  been  if  he 
had  believed  him,  or  disbelieved  him.  He  was  not  bound  to 
"state  '*  whether  a  particular  link  in  the  chain  of  the  evidence 
of  either  party  existed  or  was  wanting.  Such  is  the  char- 
acter of  the  complaint  now  nnder  consideration.  As  an  mde- 
pendent  question,  it  was  not  of  the  least  importance  whetbH* 
the  plaintiff  was  aware   that  a  contract  for  the  shipment  of 
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potatoes  existed  between  the  defendants  and  the  deceased.  It 
was  only  important  as  bearing  upon  the  question  in  issue^  viz : 
whether  a  contract  existed  between  the  parties  to  the  action, 
as  set  forth  in  the  complaint.  The  referee  has  found,  dis- 
tinctly, upon  that  point,  that  such  a  contract  did  exist  That 
was,  itself,  a  question  of  fact ;  and  he  further  found  that  the 
service  sued  for  was  not  rendered  in  fulfillment  of  Butler's 
contract.  He  is  not  called  upon  to  find  or  explain  the  means 
and  processes  by  which  he  arrived  at  that  conclusion.  When 
the  referee  decided  and  '' stated"  that  the  contract  was  made 
between  the  parties  to  this  action  and  the  service  rendered  was 
in  fulfillment  of  that  contract,  he  decided  and  ''stated "all  that 
was  necessary  on  that  branch  of  the  case. 

But  again  :  The  question  referred  to  the  referee  for  his  de- 
cision was  a  question  of  fact,  and  can  only  come  before  this 
court  for  its  consideration,  when  the  judgment  of  the  ref- 
eree has  been  reversed  on  a  question  of  fact,  and  the  order 
of  reversal  so  certifies.  Code  of  Pro.  §  272.  In  the  present 
case,  the  judgment  of  the  referee  was  afi^rmed. 

If  the  point  of  fact  which,  it  is  complained,  was  not  de- 
cided, had  been  upon  the  main  issue,  it  would  not  have 
been  within  our  power  to  review  it. 

Under  such  circumstances,  we  can  only  review  the  decision 
of  the  general  term,  when  the  referee  decided  without  any 
evidence,  or  against  all  the  evidence  on  the  point.  In  the 
present  case,  the  plaintiff  expressly  denied  any  knowledge  of  a 
contract  between  the  defendants  and  the  deceased,  except  as  to 
the  potatoes  raised  on  Bullen  farm. 

Each  of  these  reasons  is  conclusive  against  the  appellants' 
claim  ;  and  they  furnish  an  answer  to  the  other  points  of  the 
appellants,  to  wit :  that  the  referee  declined  to  report  whether 
both  parties  supposed  that  Wiltsie  was  acting  in  behalf  of  the 
estate,  and  also  in  relation  to  the  receipt  of  the  seven  hundred 
dollars,  and  the  application  of  the  same;  and  also  as  to  what 
took  place  on  the  settlement  of  the  accounts  of  the  plaintiff 
and  administrator  of  Mr.  Butler. 

These  are  questions  of  fact,  and  questions  of  evidence  simply. 
The  referee  found  that  a  contract  was  made  between  the 
parties  to  this  action,  by  the  service  which  was  rendered  by  thie 
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plaintiff  for  the  defendants^  and  which  scrrice  was  rendered  bj 
him  in  his  mdiyidoal  capacity^  and  not  as  administrator.  •  He 
properly  held  that  the  law  implied  a  promise,  from  these  fact. 
4hat  the  defendants  would  pay  to  the  plaintiff  the  ralue  of  ths 
liervice  rendered. 

The  judgment  should  be  affirmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


WITHEBHEAD  v.  ALLEN. 

September,  1867. 
Bevenisg  S8  Bard.  661. 

"Che  liability  of  indivldaal  members  of  a  joint^itock  compaoy,  alter  judg- 
ment and  execation  onBatisfied  against  the  company,  under  L.  1849. 
ch.  258,  §  1,  as  amended  by  L,  1853,  ch.  153,  is  that  of  partners,  and  ood- 
aists  in  the  original  demand  against  the  company,  not  the  jadgmest 
against  it  * 

The  complaint  therefore  must  allege  a  subsisting  cause  of  action  against 
the  company,  on  the  original  demand.  Alleging  that  the  oompanj  be> 
came  indebted  to  plaintiff  for  goods  sold,  without  alleging  a  sum  aw 
due,  OT  a  breach  in  any  form,  is  not  enough,  even  where  judgment  and 
execution  unsatisfied  is  alleged. 

George  Witherhead  sued  Elijah  B.  Allen  and  nine  others  in 
the  supreme  court  to  charge  them  as  members  of  a  joint-stock 
company. 

The  action  was  commenced  under  the  statute  of  1849,  entitled 
*^  An  act  in  relation  to  suits  by  and  against  joint-stock  com- 
fanies  and  associations/' as  amended  in  1853,  against  the  appel- 
famts  and  seven  other  persons,  alleged  to  bo  members  of  a  joint* 
stock  association,  after  judgment  and  execution  against  tba 
company. 

By  section  1  of  that  act,  *'  any  joint-stock  company  or  associar 

•  Compare  Miller  «.  White,  60  li,  T.  187 ;  rev'g  10  Abb,  Pr.  y.  & 
385 ;  S.  C,  59  Barb.  434.  Conklin  v.  Furman,  48  y.  T.  527 ;  affl'g  57 
Barb.  484 ;  S.  C,  8  Abb.  Pr.  if.  8. 101.    Hall  i?.  Sigel,  13  Abb,  Pr.  K.  S 
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tion  consisting  of  seTen  or  more  shareholders  or  associates^  may 
sne  and  be  sued  in  the  name  of  the  president  or  treasurer  for 
the  time  being  of  such  joint-stock  company  or  association ; 
and  all  snits  and  proceedings  so  prosecuted  by  or  against  such 
joint-stock  company  or  association,  and  the  service  of  all  pro- 
cess or  papers  in  snch  suits  and  proceedings  on  the  president 
or  treasurer  for  the  time  being  of  such  joint-stock  company  or 
association^  shall  have  the  same  force  and  effect  as  regards  the 
joint  rights,  property,  and  effects  of  such  joint-stock  company 
or  association,  as  if  such  suits  and  proceedings  were  prosecuted 
in  the  names  of  all  the  shareholders  or  associates,  in  the 
manner  now  provided  by  law/^    L.  1849,  ch.  258,  §  1. 

Section  4,  as  amended  in  1853,  enacts  as  follows  :  "  Suits 
against  any  such  joint-stock  company  or  association  in  the 
first  instance  shall  be  prosecuted  in  the  manner  provided  in  the 
first  section  of  tb^  said  act;  but  after  judgment  shall  be  ob- 
tained against  any  such  joint-stock  company  or  association  as 
above  provided,  and  execution  thereon  shall  be  returned  un- 
satisfied in  whole  or  in  part,  suits  may  be  brought  against  any 
or  all  of  the  shareholders  or  associates,  individually,  as  now 
provided  by  law."    L.  1853,  ch.  153. 

The  allegations  of  the  complaint,  omitting  numbers  and  de- 
tails, were  as  follows  : 

That  the  defendants  were,  during  the  year  1857,  members  of 
and  shareholders  in  a  joint-stock  company  or  association,  duly 
organized  and  styled  and  known  as  "  The  Ontario  &  St.  Law- 
rence Steamboat  Company."  That  during  1857,  and  while  the 
defendants  were  members  thereof,  the  company  became  indebted 
to  the  plaintiff  for  goods  sold  and  delivered  to  its  oflficers  and 
agents,  for  its  use  and  benefit  in  the  sum  of,  &c  That  on  a 
day  named  he  commenced  an  action  against  the  company ,  on 
the  said  demand,  in  the  supreme  court,  by  the  service  of  a 
summons  and  complaint  on  its  president,  and  on,  &c.,  obtained 
a  judgment  for  a  specified  sum,  damages,  and  another  specified 
sum,  costs.     Which  was  docketed,  &c. 

That  on  the  same  day  an  execution  upon  such  judgment 
was  issued  and  delivered  to  the  sheriff  of  St  Lawrence  county, 
requiring  him,  &c.  That  said  execution  has  been  returned 
wholly  unsatisfied  and  the  judgment  remains  wholly  unpaicL 
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Wherefore  plaintiff  in  this  action  demanded  judgment  agaiust 
defendants  for  the  amount  of  the  judgment  against  tbe  com- 
pany, with  interest 

Defendants  demurred,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Judgment  against  defendants  upon  the  demurrer  as  fnTo- 
ions  was  granted  at  chambers,  and  final  judgment  was  there- 
upon entered. 

•  TIic  supreme  courl,  on  appeal  from  the  decision,  held  tli&t 
the  complaint  was  good,  and  contained  all  the  (acts  uccsbsoj 
for  a  cause  of  action  against  the  defendants;  and,  whether 
the  shareholders  were  individually  liable  for  the  costs  of  the 
judgment  against  the  company  or  not,  the  demurrer  was  fni- 
olous.  The  court,  however,  were  of  opinion  that  their  liabilitj 
was  on  the  judgment  which  merged  the  original  demand ;  and 
therefore,  they  were  liable  for  the  costs.  The  court,  according- 
ly affirmed  the  judgment    Ceported  in  28  Barb.  C6L 

Defendants  appealed. 

Myers  &  Wcstbrook,  for  defendants,  appellants; — Cited 
Western  R  IL  v.  Kortright,  10  How.  Pr.  457 ;  S.  C,  5  Abb.  Pr. 
30 ;  28  Barb.  661 ;  Kingv.  Staffi)rd,  5  Id.  30 ;  Code,  §  246,  sabd. 
2;  §§269,  348;  Bailey  v.  Banker,  3  Bill,  18S,  192;  SMules, 
1849, 1853 ;  Chitty  PI.  43 ;  D.  E.  Chureh  v.  Wood,  8  Barb.  4C ; 
Eayner  v.  Clark,  7  Id.  581 ;  L.  1853,  p.  283 ;  Moss  i*.  Eossie 
Lead  Mining  Go.  and  Moss  v.  McCullough,  5  IliUf  131, 13V; 
Cnllough,  2  Den.  119;  Moss  v.  Oakley,  2  Hilly  2C5 ;  Allen  r. 
Harger  v.  McSewall,  2  Wend.  327;  Van  SantvoortTs  PL  730; 
Neefus  v.  Kloppenburgh,  2  Code,  76;  Nichols  v.  Jones,  C  Z/or 
Pr.  358 ;  Eayner  v.  Clark,  7  Barb.  581. 

Magone  S  Partridge,  attorneys  for  plaintiff,  respondent; 
—Cited  *Code,  §  247 ;  §  136,  subd.  3 ;  Witherspoon  v.  Van 
Dolar,  15.  How.  Pr.  266 ;  Fales  v.  fficks,  12  Id.  153 ;  Mar- 
quisee  v.  Brigham,  Id.  399 ;  Shearman  v.  N.  Y.  Central  Milli. 
1  Abb.  Pr.  187 ;  Bank  of  Lowville  r.  Edwards,  11  How.  Pr. 
216 ;  Appleby  v.  Elkins,  2  Sandf.  672 ;  Brown  v.  Ward,  3  Du»» 
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660;  Harriiigton  v.  Ilighani,  15  Barb.  52^;  Parker  r.  Jack* 
son,  16  Id.  33 ;  Merrifield  v.  Coolej,  4  How.  Pr.  272 ;  Cattin 
V.  Billings,  10  JV.  F.  632;  Ingoraoll  v.  Host  wick,  22  Id.  425 ; 
L.  1849,  c.  258,  §  1 ;  1853,  c.  153,  §  4 ;  Slec  v.  Bloom,  20  Jolins. 
CC9 ;  Mocs  v.  Oakley,  2  mUy  205 ;  Moss  v.  McCullough,  7  Bari. 
270,  5  mU,  131;  Strong  v.  Wheaton,  38  Barb.  010;  Allen  v. 
Sewall,  2  Wend.  327;  Harger  v.  McCullongh,  2  Den.  119; 
Corning  v.  McCuUough,  1  JV.  F,  (1  Comst.)  47 ;  Griswold  r. 
Loverty,  12  K  F.  Leg.  Obs.  316 ;  S.  C,  3  Buer,  690 ;  Wesley  v. 
Bennetf,  5  Abb.  Pr,  403  ;  6  Duer,  688 ;  People  v.  Mayor,  &c.  oi 
N.  Y.,  8  ^d*.  Pr.  19 ;  Lord  v.  Vreeland,  24  How.  Pr.  316  ;  S.  C, 
15  Abb.  Pr.  122,  aH'g  13  Ajj.  Pr.  195. 

By  the  CornT. — J.  M.  Pakkeh,  J.  [After  stating  tlia 
facts.] — ^The  qncstion  brought  hero  by  the  appcd  is  npon  ilii3 
issue  of  law  raised  by  the  demurrer :  Docs  the  complaint  stata 
facts  5u£Scient  to  constitute  a  cause  of  action  ?  Manning  9. 
Tyler,  21  JV.  F.  507;  Id.  602;  East  Eiver  Bank  v.  Rogers,  7 
Bosw.  403. 

[The  learned  judge  then  recited  the  statutes  above  quoted.] 
— The  joint-stock  companies  mentioned  in  these  acts,  are  not 
corporations,  but  mere  partnership  concerns,  in  which  the 
shareholders  are  partners,  and  all  individually  liable  as  such, 
These  statutes,  however,  modify  the  common  law  in  its  appli- 
cation to  them  :  First,  in  respect  to  the  mode  of  suing  tho 
company,  and  the  effect  of  judgments  against  it  thus  obtained, 
reaching  the  joint  property  of  the  association  only :  Second, 
in  suspending  the  right  to  sue  the  parties  individually  for  tho 
liabilities  of  the  company,  until  redress  has  been  thus  sought 
against  the  property  of  the  association  and  has  failed :  Third, 
in  allowing  actions  after  such  failure,  against  any  or  all  of  the 
individual  partners,  in  the  language  of  the  act,  "  as  now.  pro- 
vided by  law,''  that  is,  such  actions  as  might  have  been  brought, 
if  th^  act  in  question  had  not  been  passed. 

It  seems  to  me  that  we  can  not,  from  these  enactments,  infer 
(he  intent  to  authorize  actions  against  the  individual  partners 
upon  the  judgments  80  to  be  obtained  against  the  association. 
No  action  can  be  brought  against  the  individual  partners  upon 
any  demand  against  the  company,  until  one  has  boon  first  brought 
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against  the  company  upon  the  same  demand,  is  the  clear 
declaration  of  the  statate.  The  caase  of  action,  therefore,  on 
which  the  indiYidual  partners  are  to  be  sued,  is  the  same  as 
that  on  which  the  association  was  sued.  The  judgment  against 
the  association  is  not  ajudgment  against  the  indiriduals,  either 
in  form  or  effect.  It  is  a  statutory  judgment,  and  the  statnte 
declares  what  its  effect  shall  be,  that  is,  as  regards  the  joiut 
rights,  property  and  effects  of  the  joint-stock  company,  the 
came  as  though  it  were  a  judgment  obtained  in  an  action 
brought  against  the  company  in  the  ordinary  way.  As  against 
the  indiyidual  partners  it  has  no  force  as  a  judgment,  beyond 
the  effect  given  it  by  the  statute,  and  is  not  a  substantive  cause 
of  action  against  them.     Bailey  v.  Bancker,  3  Hill,  ISS,  19*2. 

In  bringing  an  action,  then,  against  the  individual  partners, 
the  complaint  should  set  forth  such  facts  as  are  sufficient  to 
show  the  original  cause  of  action  agadnst  the  association,  in  ad- 
dition to  those  made  necessary  by  the  act,  showing  the  attempt 
and  failure  to  collect  the  demand  by  judgment  and  execution, 
out  of  the  property  of  the  association. 

In  the  case  at  bar,  it  would  seem  that  the  pleader  proceeded 
upon  the  idea  that  a  recovery  was  to  be  had  upon  the  judgment 
against  the  association,  and  his  demand  for  judgment  is  for  the 
amount  of  that  judgment,  damages  and  costs.  The  defend- 
ants' counsel  claims  that  the  complaint  being  upon  th?  judg- 
ment, the  action  can  not  be  sustained. 

If  the  pleader  in  setting  forth  his  cause  of  action  does  in  fact 
show  a  good  cause  of  action,  although  not  the  one  intended, 
his  pleading  will  nevertheless  bo  sustained  upon  demurrer,  for 
it  is  to  be  measured,  not  by  his  view  of  the  law,  but  by  the 
law  itself.  "We  must  look,  then,  into  the  complaint  to  ascer- 
tain whether  it  sets  forth,  by  proper  allegations,  a  cause  cf 
action  independent  of  the  judgment  against  the  association. 

It  shows  the  defendants,  members  cf  the  association,  and, 
besides  the  proceedings  to  judgment  against  the  associotion, 
and  the  return  of  the  execution  unsatisfied,  alleges  that  during 
the  time  when  they  were  such  members  thereof,  "The  said 
company  became  indebted  to  the  plaintiff  for  goods  sold  and 
delivered  to  its  ofQcers  and  agents  for  ib  use  and  benefit,  ia 
the  sum  of  one  hundred  and  cixty-two  dollars  and  filly-one 
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cents."  This  is  the  whole  statement  of  facts.  Do  they  consti- 
tute a  cause  of  action  ? 

I  confess  I  am  quite  unable  to  sec  a  cause  of  action  in  the 
statement.  The  fact  that  the  company,  in  1857>  became  in^ 
debt^d  to  the  plaintiff  in  a  sum  named,  for  goods  sold  and  de- 
llyered  to  its  ofScers  and  agents  for  its  use,  does  not  make  out 
a  present  right  of  action  against  the  company,  without  the 
further  fact  of  a  present  duty  and  a  breach  of  it  "  The  breach 
of  the  contract,"  says  Chitty,  "being  obviously  an  essential 
part  of  the  cause  of  action,  must  in  all  cases  be  stated  in  the 
declaration."  1  Chitty  PI,  3G5.  This,  in  the  complaint  under 
consideration,  is  wholly  wanting.  It  does  not  even  allege  an 
existing  indebtedness. 

In  Allen  v.  Patterson,  7  JV.  Y.  (3  Scld.)  470,  the  complaint 
was  as  follows:  "  The  plaintif&  complain  against  the  defend- 
ant for  that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  three  hundred  and  seven ty-onc  dollars  and  one  cent  for 
goods  sold  and  delivered  by  the  plaintifEs  to  the  defendant  at 
his  request,  on,  &c.,  .  .  .  and  the  plaintiffs  say  that  thero 
ia  now  due  them  from  the  defendant,  the  sum  of  three  hun- 
dred and  seventy-one  dollars  and  one  cent,  for  which  sum  the 
plaintiffs  demand  judgment." 

Upon  demurrer  this  court  held  the  complaint  good,  Judge 
Jewett,  who  delivered  the  opinion  of  the  court,  remarking 
that  it  contains  every  statement  of  fact  necessary  to  consti- 
tute a  good  indebitatus  count  in  debt,  according  to  the  mode  of 
pleading  before  the  Code.  But  in  tliat  case  the  allegation 
that  "there  is  now  due  to  the  plaintiils  three  hundred  and 
seventj-one  dollars  and  one  cent,"  plainly  expressed  the  fact 
that  the  purchase  price* of  the  goods  bad  become  due  and  re- 
mained unpaid,  and  particular  stress  was  laid  by  the  court  upon 
that  allegation. 

Chitty,  in  speaking  of  the  indebitatus  count  in  debt,  sayj  : 
"  The  indebitatus  count  states  that  the  defendant,  on,  &c.,  was 
*  indebted  to  the  plaintiff,'  in  a  named  sum  of  money  *for  goods 
sold,'  .  .  .  and  although  it  has  been  usual  to  conclude 
each  count  with  the  allegation  that  *  by  reason  of  the  sum  of 
money  being  unpaid,  an  action  had  accrued  to  the  plaintiff  to 
demand  and  have  tho  same  from  the  defendant,  being  parcel 
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of  the  moDey  above  demanded/  yet  that  allegation  ]&  nnneces- 

sarjy  and  the  usual  breach  at  the  end  of  the  declaration  will 

suffice/'  1  Chitty  Pi  .394,  7  Am.  ed.   I  am  not  aware  of  any  case 

or  any  book  of  forms,  before  or  since  the  Code,  which  dispenses 

with  the  allegation  of  a  breach  of  the  contract  or  duty  on  which 

the  action  is  founded.    Indeed,  when  the  action  is  founded 

upon  the  contract,  obligation,  or  duty  of  the  defendant,  the 

very  gist  and  essence  of  the  cause  of  action  is  tbe  breach  thereof 

by  the  defendant 

Unless  a  brelach  is  alleged  therefor,  no  cause  of  action  is 

shown. 
I  am  unable  to  avoid  the  conclusion  that  the  demurrer  is 

well  taken,  and  that  the  judgment  of  the  court  below  is  erro* 

neous  and  should  be  reyersed. 

All  the  judges  concurred,  except  Grovsr  and  Hunt,  JJ., 
and  FuLLERTON,  J.,  not  voting. 

Judgment  reyersed,  and  judgment  fcr  defendant  on  demur- 
rer, with  costs. 


^^  WOLFE  V.  SCROGGS. 

June,  18CG. 

The  proTision  of  the  acts  of  1848  and  1849,  allowin/r  a  married  woman  (o 
take  by  "  grant "  from  any  person  other  than  her  hunband,  fmpow*n 
her  (with  her  husband'fl  asfteut)  (o  take  a  mortgage  payable  lo  bf  nelf. 
for  a  debt  which  was  dae  to  both  of  tliem  ;  and  no  one  but  tbe  ha^ 
band's  creditors  can  impeach  the  mortgage  on  that  account. 

Maria  A.  Wolfe  sued  Gustavus  Adolphus  Scroggs,  sheriff  of 
Erie,  in  the  supreme  court,  for  taking  her  five  cows  on  an 
execution  against  one  Schmidt.  She  claimed  to  hold  the  cow 
by  virtue  of  a  chattel  mortgage  made  by  Schmidt. 

The  plaintiff  was  the  wife  of  Joseph  Wolfe.  Schmidt  was 
their  son-in-law,  and  being  indebted  to  Mr.  and  Mrs.  ffolfe  m 
the  sum  of  five  hundred  dollars,  thoy  had  advanced  to  him*  to 
gave  Mrs.  Wolfe  a  chattel  mortgage  to  secure  two  hundred  dol- 
lars, she  giving  him  at  the  time  of  execution  ten  dollars. 
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The  question  was  whether  this  mortgage  was  Toid.  because 
without  consideration^  or  for  want  of  capacity  in  the  wife  to 
take  it,  or  to  make  such  contracts,  or  because  it  could  be  taken 
and  enforced  by  the  husband  alone.  The  marriage  took  place 
before  1847 ;  the  mortgage  was  made  in  1859. 

Tlie  supreme  court  held  that  the  mortgage  was  valid ;  and 
defendant  appealed. 

W&iGHTy  J. — The  plaintiff  was  a  married  woman.  In  April, 
1859,  one  Joseph  Schmidt  executed  and  delivered  to  her  a 
chattel  mortgage  upon  five  cows  and  other  property.  The 
defendant,  as  sheriff  of  Erie  county,  in  July,  1859,  took  the 
cows  on  an  execution  in  favor  of  Allen  McDonald  against 
Schmidt.  McDonald  was,  at  the  time  the  mortgage  was  exe- 
cuted, a  simple  contract  creditor  of  Schmidt,  and,  although  it 
was  not  proved,  that  he  subsequently  recovered  a  judgment  for 
the  amount  of  his  debt,  or  that  the  execution  issued  to  the 
defendant,  by  virtue  of  which  he  levied  upon  and  took  the  cows, 
had  any  judgment  to  support  it,  the  fact  seems  not  to  have 
been  questioned,  but  inferentially  conceded,  at  least,  by  the 
plaintiff  in  her  complaint  Without  such  judgment,  the  de- 
fendant was  in  no  position  to  raise  any  question  as  to  the 
validity  of  the  mortgage.  But  assuming  that  he  was  in  a 
position  to  raise  the  question,  that  the  mortgage  was  without 
consideration,  and  that  it  was  fraudulent  as  to  the  creditors  of 
Schmidt,  how,  then,  stands  the  case?  The  jury  passed  upon 
the  latter  question,  under  instructiona  not  complained  of,  and 
their  verdict  is  conclusive  as  to  the  good  faith  of  the  trans- 
action. That  question  is,  therefore,  out  of  the  case.  Was 
there  any  or  sufficient  conBideration  for  the  mortgage  ?  The 
question  arises  upon  exceptions  to  a  portion  of  the  charge  of 
the  judge.  The  evidence  given  proved,  or  tended  to  prove, 
this  state  of  facts.  The  plaintiff  was  a  married  woman  at  the 
time  she  took  the  mortgage,  and  so  continued  to  the  triaL  She 
and  her  husband  came  from  Germany,  in  1847,  and  brought  with 
them  over  one  thousand  dollars,  the  proceeds  of  a  house  and 
lot  sold  in  Germany.  One  Stengel  seems  to  have  had  an 
interest  in  the  money,  and  they  were  to  support  him,  and  he 
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came  with  them  to  this  conn  try.  Abont  twelve  years  before 
the  trials  Schmidt  married  their  only  daughter^  and  abont  the 
time  of  their  marriage,  they  let  him  have  fiye  hnndred  dolbrs, 
he  agreeing,  when  he  received  the  money,  to  snpport  and  take 
care  of  the  plaintiff,  her  hnsband,  and  StengeL  Schmidt  was 
getting  along  poorly  for  some  time  previous  to  giving  the  mort- 
gage, and  the  plaintiff  had  been  urging  him  for  some  secnrit;. 
He  said  it  was  right  that  he  should,  and  that  he  would  give  it 
She  finally  asked  him  for  the  chattel  mortgage  in  question,  and 
he  gave  it,  and  at  the  time  she  let  him  have  ten  dollars. 

Upon  this  proof,  substantially,  the  judge  refused  to  chai^ge 
the  jury  to  find  for  the  defendant,  but  charged,  among  other 
things,  that  if  they  believed  from  the  evidence  that  Schmidt, 
or  Schmidt  and  his  wife,  received  the  money  upon  the  agree- 
ment, or  understanding  that  Schmidt  should  contribute  to  the 
future  maintenance  or  support  of  the  plaintiff,  or  of  the  plain- 
tiff,  her  husband,  and  Stengel,  such  agreement  afforded  suffi- 
cient consideration  for  the  mortgage.  This,  I  think,  was  not 
error.  Schmidt  receives  some  five  hundred  dollars  (let  it  be 
conceded  from  the  husband  of  the  plaintiff),  upon  an  agree- 
ment that  he,  Schmidt,  would  support  or  contribute  to  the 
future  support  and  maintenance  of  the  plaintiff,  her  husband, 
and  StengeL  The  plaintiff  desired  security,  and  Schmidt  gave 
to  her  alone  the  chattel  mDrtgaga,  her  husband  being  stdl 
living.  I  can  not  doubt  there  was  a  good  consideration  for  the 
mortgage.  Concede  that  the  jury  found  the  contract  to  hare 
been  made  with  the  husband;  the  plaintiff  had  an  interest  in 
the  contract.  Though  a  wife,  and  though  her  husband  vas 
bound  to  support  her,  she  had  certainly  an  interest  in  being 
supported.  The  husband  had  made  a  provision  for  her  support, 
and  this  person  who  had  come  under  obligation  to  snpport  her, 
gives  her  some  security  for  such  support.  As  was  pertinently 
asked  by  the  learned  judge  who  delivered  the  opini3n  in  the 
court  below,  suppose  he  had  given  a  mortgage  upon  real  estate, 
running  directly  to  her,  and  in  which  all  the  facts  were  recited, 
can  any  one  doubt  that  such  mortgage  would  be  upheld  ?  I 
think  not 

If  it  can  be  said  that  the  motion  for  a  nonsuit  raised  the 
question  of  the  capacity  of  the  plaintiff,  a  married  woman,  to 


COTJBT   OF  APPEALS.  837 


Wolfe  «.  ScroggB. 


take  the  mortgage  and  to  maintain  the  action  in  her  name  alone, 
I  am  of  the  opinion  that  it  was  correctly  disposed  of.  The 
statnte  **  For  the  more  effectual  protection  of  the  property  of 
married  women,"  {L.  1848,  ch.  200 ;  Id.  1849,  ch.  275,)  declares 
that  any  marritd  female  may  take,  by  gift  or  grant,  from  any 
person  other  than  her  husband,  and  hold  to  her  sole  and  sep- 
arate use,  real  and  personal  property ;  and,  I  concur,  with  the 
supreme  court,  that  the  word  '^  grant "  is  broad  enough  iu 
meaning  to  embrace  this  case. 

The  proyisions  of  the  Code  disposed  of  the  questions  as  to 
the  capacity  of  the  plaintiff  to  sue.  It  is  provided  that  the 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, and  that  where  the  action  concerns  the  separate  prop- 
erty of  a  married  woman,  she  may  sue  alone.  Code  of  Fro,  §§ 
111,  114. 

The  judgment  should  be  affirmed. 

MoBaAK,  J. — It  is  made  a  question  in  this  case  by  the  ap-» 
pellant's  counsel  whether  the  plaintiff,  being  a  married  woman, 
was  competent  to  take  a  personal  mortgage  in  her  own  name, 
except  it  related  to  her  separate  property. 

Smce  the  statute  of  1848  and  1849,  her  capacity  to  take  by 
gift,  grant,  or  devise,  from  any  person  other  than  her  husband, 
real  and  personal  property,  and  hold  it  to  her  separate  use, 
with  the  like  effect  as  if  she  were  unmarried,  has  been  repeat- 
edly decided,  and  indeed  could  not  be  questioned  under  the 
provisions  of  «he  act  of  1849  {L.  1849,  p.  528,  §  2).  Knapp  v. 
Smith,  27  iV.  K  277. 

I  think  the  language  of  that  section  has  been  misconceived 
in  some  of  the  cases,  by  want  of  attention  to  the  common  law 
disability  of  man  and  wife  to  contract  with  each  other.  It  was 
always  competent  for  the  husband  to  transfer  his  property  to 
a  third  person,  and  for  the  wife  to  take  title  to  such  property 
through  such  third  person  instead  of  the  husband.  But  the 
marital  rights  of  the  husband  would  then  attach,  and  he  might 
again  reduce  her  personal  property  to  his  possession  and  con- 
trol, unless  a  court  of  equity  interfered  to  restrain  him. 

Now,  by  the  statutes  of  1848  and  1840,  his  marital  rights 
are  swept  away  ;  and  it  is  no  longer  in  the  power  of  the  hus- 
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band  or  his  creditors,  except  in  cases  of  frand,  to  seize  npon 
property  thus  transferred  as  the  property  of  the  husband. 

The  hnsband  may  now  indirectly  Test  all  his  estate  in  his 
wife,  notwithstanding  the  proyisions  of  section  2  of  the  act  of 
1849. 

When  she  takes  title  to  property  from  a  third  person  she  does 
not  take  it  from  her  hnsband  within  the  meaning  of  that  sec- 
tion, although  he  once  owned  it,  and  transferred  the  legal  title 
to  such  third  person  for  the  sole  purpose  of  ultimately  vestiiig 
it  in  his  wife.  There  is  no  longer  any  legal  objection  to  the 
wife's  acquiring  and  retaining  the  title  to  her  husband's  prop- 
erty, except  the  common  law  disability  of  the  one  to  conrey  or 
transfer  such  property  to  the  other,  which  disability  is  still  re- 
tained by  the  statutes  of  this  State.* 

Another  objection  is  made  that  there  is  no  consideration  as 
between  the  parties  to  the  mortgage. 

It  is  admitted,  however,  that  the  plaintiff's  husband  had  the 
right  to  take  such  a  mortgage  to  secure  the  repayment  of  the 
moneys  which  Schmidt,  his  son-in-law,  had  obtained  under  an 
agreement  to  support  and  maintain  the  plaintiff  and  her  hus- 
band. 

As  the  execution  was  against  Schmidt,  and  not  against  the 
plaintiff's  husband,  what  possible  interest  can  the  defendant 
have  in  such  a  question  ? 

The  title  did  not  come  from  the  plaintiff's  husband  to  his 
wife,  but  from  Schmidt ;  and  whether  the  mortgage  was  taken 
to  the  one  or  to  the  other  was  a  matter  of  no  sort  of  conse- 
quence to  Schmidt's  creditors.  Nor  was  there  any  impropriety 
in  the  husband's  consenting  to  have  the  legal  title  Tested  in 
his  wife  in  such  a  case.  No  one  but  the  husband's  creditors 
can  impeach  such  an  arrangement. 

The  only  questions  of  difficulty  in  this  case  were  questions  of 
fact,  and  they  are  not  open  to  review  in  this  court 

If  there  was  a  debt  due  from  Schmidt  to  the  plaintiff,  or  to 
the  plaintiff's  husband,  which  the  mortgage  was  intended  to 
secure ;  and  if  the  transaction  was  bona  fide  to  secure  sncb 
debt  without  any  intention  to  defraud  the  creditors  of  Schmidt, 

*  Compare  Hunt  v.  Jolinsoo,  44  If,  T,  27,  where  the  limiUtioiM  of  thii 
rule  are  explained. 
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there  is  no  legal  objection  to  the  recoyery^  and  the  judgment 
should  be  afiSrmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


WOOLSEY  V.  VILLAGE  OF  EONDOTJT. 

September,  1866. 

An  amendment  of  a  complaint  on  a  certificate  of  indebtedness  issued  bj 
a  manicipal  corporation,  hy  alleging  instead  that  the  debt  was 
due  for  services,  is  not  a  change  of  the  cause  of  action,  within  the 
rules  restricting  amendments  at  the  trial. 

In  an  action  against  a  municipal  corporation,  to  recover  for  services,  for 
which  the  trastees  had  issued  a  certificate  of  indebtedness,  the  official 
character  of  such  trustees  may  be  proved  by  parol,  without  producing 
record  evidence.  It  is  sufficient  for  such  purpose,  to  show  that  they 
were  of^cen  de  facto. 

A  village  corporation  having  power  by  charter  to  make  local  improve- 
ments, is  liable  to  one  employed  by  it  to  do  the  work,  for  his  compensa- 
tion. 

In  such  action,  the  trustees  certificate  of  indebtedness  or  of  the  amount 
due  is  admissible,  without  producing  the  records.  It  is  not  regarded 
as  secondary  evidence. 

George  C.  Woolsey  sued  the  trustees  of  the  village  of  Eon- 
dout  in  the  supreme  courts  alleging  in  his  complaint  that  the 
defendants  were  a  body  corporate  and  politic,  organized  under 
the  laws  of  this  State,  and  were  on  a  day  named  indebted  to 
him  in  a  sum  speciOed,  and  then  delivered  to  him  a  certiiScate 
of  indebtedness  "certifying  that  there  is  due  a  debt  on  the 
books  of  the  'village  of  Eondout  to  George  C,  Woolsey  for  the 
sum  of, "  &c. ;  signed  by  the  clerk ;  that  payment  had  been  de- 
manded and  refused,  and  that  *^  defendants  are  justly  indebted 
to  the  plaintiff  for  the  cause  aforesaid  in  the  sum  of,"  &c. 

The  answer  denied  the  plaintiff's  allegations ;  and  then,  by  a 
second  defense,  stated  that  the  claim  of  the  plaintiff  was  for 
building  a  wall  for  the  benefit  of  private  property  principally 
belonging  to  the  defendant;  and  that  the  charter  of  the  village 
did  not  confer  any  authority  upon  the  municipal  corporation 
to  incur  any  indebtedness  or  liability  for  such  a  purpose. 
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The  issue  was  referred ;  and  upon  the  hearing,  the  defend* 
ants  objected  that  the  complaint  did  not  state  £icts  enough  to 
constitute  a  cause  of  action.  Thereupon,  on  plaintiff's  motion, 
the  referee  allowed  an  amendment  to  the  complaint,  by  which 
plaintiff  alleged  that  the  sum  claimed  was  due  him  for  work, 
services,  and  labor  performed  by  the  plaintiff  upon  a  public 
highway  within  the  limits  of  the  Tillage  of  Eondout,  at  the  re- 
quest of  the  defendants. 

This  amendment  was  allowed  against  the  defendants'  objec- 
tion that  it  constituted  a  new  complaint^  and  cet  up  a  uevr  cause 
of  action.  An  adjournment,  with  liberty  to  defendants  to 
amend  their  answer  if  desired  was  given,  but  no  amendment 
of  the  answer  was  made. 

The  referee  found  that  defendants  were  incorporated,  April 
4,  1849,  by  an  act  of  the  legislature,  and  their  powers  de- 
fined in  the  act  of  incorporation,  and  the  several  acts  amenda- 
tory thereto,  passed  April  9, 1851,  March  19, 1852,  and  March 
17,  1857.    In  the  winter  of  1859  the  trustees  caused  the  road- 
way of  Division-street  to  be  widened ;  that  a  portion  of  the 
work  rendered  necessary   to   be   done   by  this  improvement, 
was  done  and  performed  by  the  plaintiff  under  two  several  con- 
tracts with  the  trustees,  and  that  the  trustees  awarded  and 
allowed  him  therefor  the  sum  three  hundred  and  eighty-six 
dollars  and  sixty-two  cents,  and  afterward  delivered  a  certifi- 
cate of  such  indebtedness  to  the  plaintiff,  accompanied  by  a 
draft  or  order  upon  the  treasurer,  payable  four  months  from 
date,  and  bearing  date  April  6, 1859,  which,  although  presented 
at  maturity,  was  not  paid. 

The  referee  gave  judgment  for  plaintiff. 

Tlie  supreme  court  held  that  the  amendment,  and  the  tenns 
of  making  it»  were  reasonable,  that  the  evidence  was  not  in- 
competent by  reason  of  there  being  record  evidence,  for  1.  h 
was  competent  for  plaintiff  to  show  who  employed  him;  2.  De- 
fendants were  chargeable  with  the  acts  and  contracts  of  their 
officers  de  facto ;  3.  That  the  clerk's  certificate  and  the  trastees* 
drafts  being  passed  by  the  supervisors  and  approved  hy  pndit 
were  admissible ;  and  4.  That  parol  evidence  of  the  trustees 
acceptance  of  the  plaintiffs'  proposal  having  bejndulj  adnitted 


COUBT  OF  APPEALS.  641 

Woolsej  V.  Village  of  Rondoat. 

' —  -    — 

wifhont  objection,  it  was  not  for  plaintiff  to  proye  the  true 
contract  if  it  diflfered  from  that  which  appeared  by  parol. 
Thej  accordingly  affirmed  the  judgment.  Defendants  ap- 
pealed. 

Lawfon  &  Stebbins,  for  defendants,  appellants. 

That  a  person  dealing  with  a  municipal  corporation  is  bound 
and  presumed  to  know  its  powers.  Mayor,  &c.  of  Albany  v, 
Cunliff,  2  JV.  Y.  165;  Eadclifif  v.  Mayor,  &c.  of  Brooklyn, 
4  Id.  196 ;  Halstead  v.  Mayor,  &c.  of  New  York,  3  Id.  430 ; 
Hodges  V.  City  of  Buffalo,  2  Den.  110. 

That  the  official  character  of  the  officer  of  tlie  village  could 
only  be  proved  by  record  evidence,  and  that  the  acceptance  of 
plaintiff's  proposition  must  be  proved  in  the  same  way.  Dob- 
bins V.  Watkins,  3  JoJins.  Cas.  415 ;  2  Phil  Ev.  (Edwards  ed.) 
673;  note  475,  citing  Dennison  v.  Barber,  6  Serg.  £  lii  420 ;  1 
Oreenl.  Ev.  (6th  ed.)  200,  §  201 ;  citing  Watson  y.  Moore,  1  Cair. 
£  Eir.  626;  Denning  v.  Eoome,  6  Wend.  651,  655,  656;  Ow- 
ings  V.  Speed,  5  WUat.  420,424;  2  PMlEv.  (Edwards  ed.)296; 
Bonkendorf  v.  Taylor,  4  Pet.  349,  300 ;  Meeker  v.  Van  Rens- 
selaer, 15  Wend.  397,  399 ;  Jackson  v.  Dally,  6  Id.  526 ;  1  Greenl 
Ev.  (6th  ed.)  115,  §  87,  and  cases  there  cited;  especially  Whit- 
ford  V.  Tutin,  10  Benj.  395 ;  see  also.  People  ex  rel.  Burr  v. 
Leyst,  23JV:  F.  140. 

Amasa  J.  Parker^  for  plaintiff,  respondent. 

That  defendants  had  power  to  make  the  contract  and  were 
liable  under  their  charter,  cited  1  L.  1857,  243 ;  2  R.  S.  (5th 
ed.)  381. 

That,  having  received  the  benefit  of  the  plaintiff's  work,  they 
were  estopped  from  denying  that  they  had  power  to  make  the 
contract.  Mechanics'  Bank  v.  N.  Y.  &  N.  Haven  R.  E.  Co.,  13 
N.  Y.  699;  Steam  Navigation  Co.  v.  Weed,  17  Barb.  378;  Sil- 
ver Lake  Bank  v.  North,  4  Johns.  370;  State  of  Indiana  v. 
Woran,  6  Hill,  37 ;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  102 ; 
McCutcheon  v.  Steamboat  Co.,  13  Penn.  13 ;  Palmer  v.  Law- 
rence, 4  Sandf.  170. 

That  it  was  competent  to  prove  who  were  the  officers  of  the 
corporation  by  reputation  and  their  acts.  People  v.  Bedell,  2 
Hilh  196,  199. 

IV.- 
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MoBOAif,  J.  [After  stating  the  facts.] — ^The  eyidenoe  bj 
which  these  facts  were  proyed  was  strenuously  resisted,  and  tiie 
case  bristles  with  exceptions.  They  may  all,  howerer,  be 
grouped  into  classes  and  disposed  of  without  difSculty. 

I.  It  may  he  admitted  that  the  original  complaint  was  not 
sufficient  to  resist  a  demurrer;  but  the  defendants  having  gone 
down  to  trial,  I  think  it  was  right  in  the  referee  to  allow  the 
amendment.  Although  the  objection  was  not  obviated  by  the 
defendants'  neglect  to  put  in  a  demurrer,  it  was  obviated  by  the 
amendment  Indeed,  the  referee  was  not  required  to  dismia 
the  plaintiff's  complaint  on  the  defendants'  motion,  but  might 
have  proceeded  to  try  the  action  without  an  amendment.  The 
evidence  on  the  trial  having  supplied  the  defect,  the  plaintiff 
would  be  entitled  to  amend,  even  after  judgment  Lounsbniy 
V.  Purdy,  18  N.  Y.  515.  If  a  defendant  wiU  lie  by  until  the 
trial  before  objecting  to  the  sufficiency  of  the  complamt,  I 
think  it  is  a  proper  exercise  of  discretion  in  the  court  or  referee 
under  section  173  to  allow  the  necessary  allegations  to  be  sap- 
plied  by  amendment,  when  they  do  not  amount  to  a  new  cause 
of  action. 

II.  The  defendant's  counsel  also  insisted  before  the  referee 
that  the  official  character  of  the  officers  of  the  village  could  not 
be  proved  by  evidence  showing  that  they  acted  and  were  reputed 
OS  such,  but  that  record  evidence  was  necessary.  This  objection 
was  clearly  untenable,  as  it  was  sufficient  for  the  purposes  of 
this  action  to  show  that  they  were  officers  de  facto. 

III.  The  defendants'  counsel  also  insisted  that  the  certificate 
of  indebtedness  and  drafts  drawn  by  the  president  upon  the 
treasurer  were  improperly  admitted  in  evidence.  This  objec- 
tion is  equally  untenable.  The  recovery  was  not  based  apoa 
these  documents,  but  upon  proof  of  the  contracts  under  which 
the  plaintiff  performed  the  labor.  And  these  papers  were 
admissible,  in  connection  with  the  parol  evidence,  to  show  a 
settlement  between  the  plaintiff  and  corporation  of  the  amonnk 
due.  There  was  abundant  proof  that  these  papers  were  made 
under  the  authority  of  the  trustees  and  delivered  to  the  plain- 
tiff as  vouchers,  upon  which  the  treasurer  might  with  propriety 
have  paid  the  amount  of  the  plaintiff's  claim. 

IV.  The  defendants'  counsel  also  objected  to  proving  by 
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parol  eyidenoe  an  acceptation  by  Qie  corporation  of  the  plaintiff's 
written  propositions  to  perform  the  labor.  But  no  objection 
was  made  to  snch  proof  until  after  it  was  given.  If  there  was 
anything  in  their  resolution  of  acceptance  changing  the  terms 
of  the  contract,  the  defendant  might  hare  procured  it.  At  all 
events,  huf  objeclion  came  too  late  to  be  available. 

The  act  of  incorporation,  as  amended  in  1857  (Laws  0/1857, 
vol.  1,  p.  243,  §  3),  constituted  the  village  of  Bondout  a  separate 
highway  district,  and  clothes  the  trustees  with  all  the  powers 
and  duties  of  commissioners  of  highways  therein ;  and  provides 
that  the  money  raised  by  assessment  for  highway  purposes, 
shall  **  be  expended  under  the  direction  of  the  board  of  trustees 
in  making  and  keeping  in  repair  the  highways,  bridges  and 
roads  within  the  corporation,  in  such  manner  as  they  judge  it 
the  most  beneficial  to  the  public.'' 

And  by  section  4  of  the  act  of  1857,  the  trustees,  by  a  unani- 
mous vote  of  the  board,  may  make  and  cause  to  be  made,  sewers 
drains  and  vaults  through  any  street,  also  patch,  level,  raise, 
repair,  mend,  clean,  macadamize  and  pave  any  of  the  streets, 
if,  in  their  opinion,  it  shaU  be  considered  a  public  benefit  both 
as  to  convenience  and  salubrity  of  the  place.  The  expenses  of 
these  improvements  are  required  to  be  assessed  upon  the  owners 
or  occupants  of  all  the  houses  and  lots  intended  to  be  benefited 
thereby.  The  amount  of  the  estimated  expense  is  required  to 
be  made  by  five  disinterested  freeholders  to  be  appointed  by 
the  trustees,  and  their  certificate  being  returned  and  ratified  by 
the  trustees,  or  a  majority  of  them,  is  made  binding  on  the 
owners  and  occupants.  The  amount  when  collected  is  required 
to  be  paid  to  the  treasurer  of  the  corporation,  to  be  paid  out  by 
him  on  the  order  of  the  said  board  of  trustees,  or  a  majority  of 
them,  toward  making  any  of  the  above  named  improvements. 

It  is  not  disputed  but  that  the  treasurer  had  moneys  in  his 
hands  Applicable  to  the  improvement  of  Division-street,  and 
whether  it  came  from  the  highway  tax  or  from  an  assessment 
upon  the  owners  of  the  lots  under  seeiion  4,  i6, 1  think,  quite 
immaterial. 

The  improvement  itself  was  clearly  within  the  discretion  of 
the  trustees,  and  it  will  be  presumed  that  they  proceeded  legally 
until  the  contrary  appears.    Ea^.  Olapper,  8  HiU,  458. 
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As  was  said  by  Seldkn,  J.,  in  Ketchnm  r.  City  of  Buf- 
falo, 14  iV.  Y.  304,  "  Every  contract  (or  labor  not  paid  for  in 
adyance  is  nccessarQy  a  contract  upon  credit,  because  the  labor 
once  performed  can  not  be  recalled."  If  the  trustees  could  m&ke 
the  improTcment,  they  could  employ  the  defendant  to  do  the 
labor,  and  make  the  corporation  liable  for  their  acts.  Conrad 
tr.  Trustees  of  Ithaca,  16  JV.  Y.  158 ;  Messenger  r.  City  of 
Buffalo,  21  N.  Y.  196. 

I  think  the  judgment  should  be  afiSrmed. 

Dayies,  Ch.  J.,  and  Wrioht,  J.,  did  not  concur; 
Judgment  affirmed,  with  costs. 


WEIGHT  V.  AMES. 

December,  1865. 

Altboagli,  every  member  of  a  firm,  is,  in  a  sense,  a  general  agent  of  the 
firm,  a  firm  is  not  necessarily  the  agent,  general  or  special,  of  anj 
other  firm  in  which  either  of  its  members  is  a  partner. 

4>  firm  of  warehoQsemen  delivered  to  third  persons,  as  being  the  property 
of  L.  wheat  belonging  to  a  firm  of  merchants,  and  the  latter  sued 
the  transferrees  for  conyersion.  Heid,  that  the  fact  that  L.  was  a  mem- 
ber of  both  firms,  was  no  defense. 

Luther  Wright,  as  assignee  of  the  firm  of  J.  &  I.  Lewij, 
brought  an  action  against  Henry  M.  Ames  and  others,  con- 
Btituting  the  firm  of  Ames,  Hewlett  &  Co^  for  the  oonTersion 
of  personal  property. 

The  facts  are  as  follows:  In  1856,  William  Lewis^  a  silent 
partner  in  the  firm  of  J.  &  I.  IiewiSy  and  also  a  partner  in  the 
firm  of  Bathbun  &  Lewis,  was  the  owner  of  seyeral  cargoes  of 
wheat,  which  were  stored  in  the  Empire  Elevator,  owned  by 
Bathbun  and  Lewis.  Among  these  cargoes  was  that  of  the 
schooners  S.  J.  Holley,  and  Northern  Belle. 

The  defendants  made  advances  to  William  Lewis,  and  as  se- 
curity, took  a  transfer  of  his  wheat  to  be  sold  by  them  on  com* 
mission,  and  the  avails  applied  on  their  advances,  and  took  the 
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warehouse  receipts  in  their  own  name,  by  which  it  was  declared 
that  the  wheat  was  held  in  store  subject  to  their  order. 

On  and  before  December  19^  1856,  William  Lewis,  without 
the  knowledge  or  consent  of  the  defendants,  took  from  the 
cargo  of  the  HoUey,  two  thousand  one  hundred  and  fifty  bush^ 
els,  and  from  the  cargo  of  the  Northern  Belle,  one  thousand 
bushels,  and  appropriated  them  to  his  own  use. 

All  the  residue  of  his  wheat  was  from  time  to  time  deliycred 
from  the  elevator  on  the  orders  of  the  defendants. 

During  the  same  month  of  December,  J.  &  L  Lewis  were 
owners  of  cargoes  of  wheat  also  stored  in  the  Empire  Elevator, 
on  which  the  defendants  had  made  adyances  in  the  same  way 
as  upon  the  wheat  of  William  Lewis.  On  May  14,  1857,  the 
defendants,  by  a  written  order,  addressed  to  the  Empire  Ele- 
yator,  directed  the  deliyeiy,  to  Ames  &  Sloan,  of  two  thousand 
six  hundred  and  twenty-four  bushels  of  the  cargo  of  the  Hol- 
ley.  Upon  this,  the  elevator  delivered  four  hundred  and 
seventy-four  busheb  of  the  cargo  named,  which  exhausted  the 
same,  and  two  thousand  one  hundred  and  fifty  bushels  of  wheat 
belonging  to  J.  &  L  Lewis.  On  May  18,  the  defendants  by  a 
like  order,  directed  the  delivery  of  one  thousand  bushels  of  the 
cargo  of  the  Northern  Belle  to  Ames  &  Sloan,  and  there  being 
no  part  of  that  cargo  left  in  store,  the  quantity  was  delivered 
from  the  grain  of  J.  &  L  Lewis.  Ames  &  Sloan  sold  the 
wheat  received  on  these  orders,  on  aocount  of  defendants,  and 
the  proceeds  were  credited  by  defendants  to  WUliam  Lewis. 

The  defendants  accounted  to  J.  &  L  Lewis  for  all  the  wheat 
pledged  by  that  firm  to  them,  except  the  two  above  mentioned 
quantities,  and  on  May  21, 1857,  J.  &  L  Lewis  paid  defendants 
the  amount  found  to  be  due  them. 

The  claim  was  assigned  to  the  plaintiff,  who  brought  this 
action. 

The  referee  having  found  these  facts  gave  judgment  for  the 
plaintiffs  for  the  value  of  the  two  parcels. 

The  supreme  court,  at  general  term,  affirmed  the  judgment 
Their  opinion  went  upon  the  ground  that  William  Lewis  had 
taken  the  wheat  of  J.  &  I.  Lewis  to  pay  his  private  indebted- 
ness, and  that  it  was,  in  fact,  an  attempt  by  one  partner  to 
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pay  his  precedent,  indiTidnal  debt^  by  a  transfer  of  tbe  effects 
of  the  copartnership.  That  the  cases  which  sastained  the  ad 
o(  one  partner  in  disposing  of  Ihe  partnership  effects  to  dir. 
charge  his  private  debts,  were  those  where  the  transfer  wa» 
made  for  a  yalnable  consideration  received  at  the  time  ths 
property  was  parted  with ;  bat  that  in  this  case  the  only  co&i 
sideration  for  the  transfer  being  a  precedent  debt,  which  did 
not  constitute  a  yalnaUe  ccmidderation  to  operate  to  defrand 
a  third  party,  the  defendants  acqnired  no  title  to  the  property. 
Defendants  appealed. 

Oeorge  F.  Camstoci,  for  defendants,  appellants. 

If.  F.  Allen,  for  plaintiff,  respondent. 

Davis,  J. — ^When  the  defendants  drew  their  orders  on  the 
Empire  Elevator  for  the  delivery  to  A.mes  ft  Sloan  of  two 
thousand  six  hundred  and  twenty-four  bushels  of  the  cargo  of 
the  S.  J.  HoUey,  and  one  thousand  bushels  of  the  cargo  of  the 
Northern  Belle,  there  was  none  of  the  latter,  and  but  four  hun- 
dred and  seventy-six  bushels  of  the  former  remaining  in  store. 
The  deficiency  had  long  previously  been  surreptitiously  taken 
out  by  Wm.  Lewis ;  and  Bathbun  ft  Lewis,  the  owners  of  the 
elevator,  committed  an  additional  fraud  by  delivering  to  Ames 
ft  Sloan,  who  were  the  agents  of  defendants,  three  thousand 
one  hundred  and  fifty  bushels  of  the  wheat  of  J.  ft  L  L^wis. 

There  was  no  pretense  of  a  sale  of  this  wheat,  for  a  valaaUe 
consideration,  to  defendants.  It  was  delivered  to  them  simply 
as  a  part  of  the  wheat  which  they  held  as  security  for  the  in- 
debtedness of  William  Lewis,  and  not  upon  a  purchase  and 
«ale  from  Bathbun  ft  Lewis  or  William  Lewis,  nor  upon  any 
new  consideration  whatever.  Ames  ft  Sloan  received  this 
wheat  to  sell  on  commission  for  defendants,  and,  having  sold 
the  same,  paid  over  the  proceeds  to  them.  It  is  difiicult  to 
conceive  any  principle  upon  which  this  process  can  be  held  to 
bave  changed  the  ownership  of  the  wheat  Grant  that  defend- 
ants were  in  total  ignorance  of  the  fact  that  the  wheat  deliv- 
^ed  was  the  property  of  J.  ft  I.  Lewis,  their  want  of  knowl* 
edge,  and  consequent  innooence  of  design  to  obtain  that  wheat. 
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could  have  no  eflEect  upon  the  title.  The  wrong  which  injured 
them  bad  long  before  been  perpetrated,  and  its  confieqnencea 
are  not  to  be  shifted  on  to  other  shoulders  because  dishonest 
warehousemen  hayc  delivered  to  them  the  property  of  others 
where  they  demanded  their  own.  Nothing  but  the  afisont  of  J. 
&  I.  Lewis  that  their  wheat  might  be  substituted  and  deliyered 
for  that  wrongfully  taken  could  have  the  effect  'to  change  the 
title  of  the  property.  The  referee  has  failed  to  find  any  such 
assent,  but,  by  his  conclusions  of  law,  if  not  by  an  express 
finding  of  fact,  has  necessarily  negatiyed  its  existence.  But  it 
is  argued,  in  substance,  that,  from  the  facts  found,  the  law,  by 
necessary  implication,  declares  this  assent,  and,  consequently, 
the  legal  conclusion  of  the  referee  is  wrong.  To  this  position 
the  point  must  K>e  reduced,  because  the  defendants  failed  to  ask 
for  any  express  finding  in  their  favor  on  this  question,  and  to 
except  to  any  omission  or  refusal  so  to  find. 

The  fact  out  of  which  this  implication  must  grow,  if  at  all, 
is,  that  William  Lewis  was  a  member  both  of  the  firm  of  J.  & 
L  Lewis,  and  of  the  6rm  of  Kathbun  &  Lewis,  and  it  must  be 
established  that  the  act  of  the  latter  firm,  though  greatly  to  the 
prejudice  and  injury  of  the  former,  derives  the  impress  of  their 
assent  from  this  relationship  of  William  Lewis  to  both  firms. 
It  nowhere  appears  that  William  Lewis  acted  personally  in  the 
delivery  of  the  wheat  in  question,  nor  that  he  assumed  to  act 
as  a  member  of  or  on  behalf  of  the  firm  of  J.  &  L  Lewis  in  such 
delivery.  On  the  contrary,  the  findings  indicate  that  the  wheat 
was  delivered  by  Bathbun  &  Lewis,  and  the  evidence  shows 
that  the  delivery  was  made  by  the  servants  of  that  firm  without 
the  personal  intervention  of  William  Lewis.  Every  member  of 
a  firm  is  in  a  certain  sense  the  general  agent  of  the  firm  ;  but 
it  has  never  been  held,  I  think,  that  every  firm  is  the  agent^ 
general  or  special,  of  every  other  firm  of  which  either  of  its 
members  is  also  a  member.  Such  a  doctrine  would  be  no  less 
novel  than  dangerous,  and  should  not  be  announced  by  this 
court  without  a  clear  line  of  authority  requiring  it  When, 
therefore,  Cathbun  ft  Lewis  assumed  to  deliver  the  property  of 
J.  ft  I.  Lewis  to  make  up  a  deficiency  which  their  wrongful  act 
had  created,  that  firm  were  not  agents  of  the  owners  of  the 
property  without  an  express  authority.    The  law  could  imply 
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none  from  the  fact  that  one  of  their  members  was  also  a  partner 
in  the  firm  of  J.  &  I.  Lewis,  because,  in  making  the  deli?erj, 
they  acted  as  a  firm  standing  upon  its  oirn  rights,  and  not  as 
agents  of  another  copartnership ;  because  as  a  firm  thej  were 
not  members  of  the  owner's  firm  ;  and  because  the  indiyidual 
who  was  such  member  did  not  assume  to  act  on  his  own  be- 
half, nor  upon  the  agency  for  the  other  firm,  which  his  rela- 
tionship to  them  conferred  upon  him. 

We  are  not,  therefore,  in  my  judgment,  called  to  pass  upon 
the  question  as  to  what  would  have  been  the  effect,  if  \?m. 
Lewis  had  taken  the  wheat  of  J.  &  L  Lewis  from  the  firm  of 
Bathbun  &  Lewis,  and  delivered  it  to  defendants  on  his  private 
indebtedness ;  for  no  such  state  of  facts  is  found  or  proved 
Even  in  that  case  it  would  be  difficult  to  uphold  defendant's 
title,  whatever  rights  equity  might  secure  to  them  in  the  ulti- 
mate interest  of  William  Letris  in  the  property.  3  Keni  Cam. 
40  ;  Stori/  on  Agency,  §  124 ;  1  Bouv,  Inst.  104;  CoUy.on  Part. 
§  503 ;  Story  on  Part  §  133 ;  Rogers  u.  Batchelor,  12  Pder$, 
221 ;  3  Pick.  64 ;  16  Johm.  34. 

The  defendants  also  insist  that  J.  &  L  Lewis  ratified  the  act 
of  delivering  their  wheat  to  apply  on  William  Lewis'  debt  to 
them,  by  the  settlement  of  their  account  and  the  payment  of 
the  balance  claimed  against  them.  Here  also  the  defendants 
are  embarrassed  by  the  fact  that  the  referee  has  not  only  failed 
to  find  such  ratification,  and  was  not  requested  to  find  it,  and 
an  exception  taken  to  his  refusal ;  but  also  by  a  pretty  distinct 
express  finding  and  a  necessarily  implied  one  the  other  way. 
Certainly  the  referee  could  have  given  no  judgment  against 
defendants  without  necessarily  holding  that  the  act  of  apply- 
ing the  wheat  to  William  Lewis'  debt  was  not  ratified  by  J.  & 
I.  Lewis ;  and,  as  this  court  is  to  uphold  judgments  by  in- 
tendment when  not  contrary  to  facts  found  or  proved,  it  would 
be  going  far  to  say  that  we  should  spell  out  a  ratification  from 
any  evidence  in  this  ca£e  in  order  to  overturn  the  judgment 
Besides,  the  referee  has  found  the  facts  (which  he  mistakenly 
states  as  conclusions  of  law)  'Hhat  there  was  no  appropriation 
of  the  avails  and  proceeds  of  the  sale  to  the  credit  of  William 
Lswis,  or  to  any  purpose,  by  the  authority  of  J.  &  L  Lewis,  or 
by  any  agency  binding  on  them,"  and  '*  that  the  application  of 
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the  moneys  realized  from  the  sale  of  the  wheat  to  the  payment 
of  the  debt  of  William  Lewis  was  nnantborized  and  in  fraud  of 
the  rights  of  J.  &  L  Lewis/' 

The  settlement  was  obviously  made,  I  think,  for  the  purpose 
of  bringing  the  matter  to  a  point  where  J.  &  L  Lewis,  or  their 
assignee,  could  demand  the  wheat  or  its  proceeds  discharged  of 
any  lien  of  the  defendants ;  and  there  was  no  intent  on  tne  part 
of  either  party  to  cut  off  the  claim,  as  it  would  have  been 
inequitable  to  have  done.  It  is  not  necessary  or  profitable  to 
pursue  the  idea  of  ratification  further. 

The  point  that  defendants  should  at  least  have  been  allowed 
to  retain  the  supposed  interest  of  William  Lewis  in  the  pro- 
ceeds of  the  wheat  is  abundantly  answered,  I  think,  by  the 
%iew8  above  suggested,  on  the  question  whether  he,  either  per- 
sonally or  as  a  member  of  the  firm  of  J.  &  L  Lewis,  transferred 
any  such  interest  to  defendants.  Ko  tortious  act  of  Bathbun 
&  Lewis  could  make  the  defendants  joint  tenants  or  tenants  in 
common  of  J.  &  L  Lewis  in  property  wrongfully  converted; 
and  hence  this  question  is  already  sufBlciently  disposed  of. 
Besides,  it  was  not  urged  or  raised  below;  and  this  court  has 
repeatedly  held  that  it  does  not  sit  to  instruct  parties  as  to  how 
their  causes  could  have  been  better  tried. 

I  think  the  judgment  should  be  affirmed. 

A  majority  of  the  court  concurred. 
Judgment  affirmed,  with  costs. 


WEIGHT  r.  KOWLAND, 

December,  1868. 
Bereniing  36  Bow.  Pr,  115. 

An  appeal  lies  to  ibis  conrt,  from  an  order  of  tbe  general  term,  made 
npon  appeal  from  tbe  special  term,  vacating  an  attachment  after  jadg- 
ment  recovered  in  tbe  action.* 

Property  seized  on  an  attachment  issued  as  a  provisional  remedy,  is 
held  to  meet  tbe  ultimato  recovery  in  tbe  action,  not  merely  to  meet 

•  Compare  Yates  v.  Nortb,  44  If.  T,  271. 
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each  j  udgment  as  may  first  be  recovered.  Hence,  pending  plaintiff's 
appeal  from  a  judgment  awarding  him  only  part  of  his  claim,  defendant 
is  not  entitled  to  liave  the  attachment  vacated  on  pajment  of  such 
part. 

Hiram  Wright^  as  administrator^  &G.9  prosecuted  this  action 
against  Mary  A.  Rowland,  in  the  supreme  court,  to  recoyer 
upward  of  nine  thousand  dollars  and  interest  Attachments 
were  issued,  under  which  property  of  the  value  of  nine  thou- 
sand dollars  or  thereabouts  was  seized  and  held  by  the  sheriff 
to  answer  the  judgment  in  the  action. 

Issue  being  joined,  the  action  was  referred  and  tried ;  and 
upon  the  decidon  of  the  referee  judgment  for  plaintiff  was 
entered  for  five  hundred  and  twenty-eight  dollars  and  seventy- 
two  cents,  including  costs,  on  Feb.  7,  1868. 

The  plaintiflT,  dissatisfied  with  the  amount  of  the  recoveij, 
and  questioning  the  grounds  upon  which  the  referee  disallowed, 
to  so  great  an  extent,  his  claims  in  the  action,  appealed  from 
the  judgment  to  the  general  term  of  the  supreme  court,  where 
his  appeal  was  still  pending. 

After  the  taking  of  such  appeal,  the  defendant,  upon  these 
facts,  and  an  offer  to  pay  the  judgment  entered  for  five  hnndred 
and  twenty-eight  dollars  and  seventy-two  cents,  moved  a: 
special  term,  for  a  discharge  of  the  attachment  The  motion 
was  there  denied,  and  the  defendants  appealed. 

T7ie  supreme  court,  at  general  term,  held  that  the  pendancy 
of  the  appeal  from  the  judgment,  did  not  affect  the  defendant's 
right  to  have  the  attachment  discharged;  and  ordered  that,  on 
payment  of  the  amount  of  the  judgment  and  interest  and  costs 
of  appeal,  within  five  days,  the  attachment  be,  and  the  order 
declared  that  it  "  is,  hereby  discharged.''  Beported  in  3G  IIov^ 
Pr.  115.    Plaintiff  appealed. 

Jolm  K.  Porter,  for  plaintiff  appellant,  insisted  that  the  ap- 
peal from  the  judgment  on  the  merits  was  but  u  continuation 
of  the  original  suit,  and  the  attachment  was  security  for  what- 
ever might  be  finally  recovered. 

John  E.  Burrill,  for  defendant  respondent,  insistr^d  that  the 
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order  was  not  appealable ;  that  it  was  not  a  vacatur,  but  relief 
granted  on  terms;  and  that  the  judgment  must  be  deemed 
final  so  far  as  the  attachment  was  concerned. 

By  thb  Couet. — ^Woodbuff,  J.  [After  stating  the  facts.] 
— 1.  It  is  objected  that  the  order  is  not  appealable  and  can  not, 
therefore,  be  reviewed  in  this  court 

There  is  no  ground  for  this  objection.  This  court  has  juris- 
diction ''  to  review  on  appeal  every  actual  determination  made 
at  a  general  term  by  the  supreme  court,''  '^  in  a  final  order  affect- 
ing a  substantial  right  made  .  .  .  upon  a  summary  ap- 
plication in  an  action  after  judgment."  Code  of  Pro*  §  11, 
subd.  3. 

The  order  appealed  from  is  such  a  determination ;  it  was 
made  after  judgment  had  been  rendered,  on  summary  applica- 
tion by  motion.  It  was,  therefore,  in  no  wise  included  in  the 
judgment,  and  no  appeal  from  any  judgment  in  the  action 
could  bring  it  under  review. 

It  affected  a  substantial  right.  A  right,  because  if  the  prop- 
erty seized  on  the  attachment  is  by  law  to  be  held  to  meet  any 
ultimate  recovery  by  the  plaintiff  in  the  action  in  which  the 
attachment  was  issued,  then  he  has  a  legal  right  to  have  it  con- 
tinued in  force ;  and,  on  the  other  hand,  if  such  property  can 
only  be  held  for  the  payment  of  the  judgment  which  has  been  en- 
tered, then  the  defendant  had  a  legal  right  to  have  it  discharged 
upon  payment  of  that  judgment.  Where  a  case  for  an  attach- 
ment as  provided  by  statute  exists,  there  is  no  discretion  to  ba 
exercised  on  the  question  of  the  allowance  of  the  attachment, 
or  of  its  continuance  for  the  purposes  for  which  it  legally 
operates. 

2.  The  question  therefore  properly  before  us  is,  is  property 
which  has  been  duly  attached,  held  to  meet  the  ultimate  re- 
covery in  this  action,  or  only  to  meet  the  judgment  which 
may  be  first  rendered  upon  the  issues  made  up  between  the 
parties? 

The  language  of  the  statute  seems  to  me  quite  explicit  It 
says  that  the  plaintiff,  in  the  cases  enumerated,  may  have  the 
property  of  the  defendant  attached  "as  a  security  for  the  sat- 
isfaction of  &^ch  judgment  as  the  plaintiff  may  recover!^    Code^ 
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§  227.  The  BherifF  is  required  to  "  keep  the  property  seized  by 
him  ...  to  answer  any  jadgment  wJiich  may  be  obtaifi^ 
in  such  action."    §  232. 

When  the  defendant  appears  and  applies  for  the  discharge  ot 
the  attachment  npon  giring  seciirity  as  a  substitate  therefor, 
he  must  give  an  undertaking  with  at  least  two  sureties  to  the 
effect  '^  that  such  sureties  will,  on  demand,  pay  to  the  plaintiff 
the  amount  of  judgment  that  may  be  recovered  against  the  de- 
fendant in  the  action."    §  241. 

If  I  were  to  seek  for  language  in  which  to  describe  thepliun- 
tifPs  recoTery  against  the  defendant,  I  could  find  none  more 
explicit  or  comprehensive  than  '^  any  judgment  which  may  be 
obtained  in  such  action." 

The  object  of  the  statute  is,  that  in  cases  in  which  the  plain- 
tiff is  entitled  to  this  provisional  remedy,  he  may  have  secnri^ 
for  the  realization  of  whatever  may  be  the  fruits  of  the  litigatioD, 
and  the  terms  of  the  statute  appropriately  express  this  object 

If  a  new  trial  be  granted  the  action  is  still  pending,  and  a 
judgment  will  thereafter  be  pronounced  in  the  action,  it  maybe 
in  favor  of  the  plaintiff.  Surely  that  judgment  is  included  in 
the  expression,  '^any  judgment  which  may  be  obtained  in  such 
action." 

True,  the  judgment  which  has  been  rendered  in  the  action  is, 
in  a  sense,  ''  a  final  determination  of  the  rights  of  the  parties  to 
the  action ;  "  it  is  so  defined  in  the  Code,  ^  245  ;  but  the  aiga* 
ment  for  the  respondent  gains  no  strength  from  the  designar 
tion,  ^' final  judgment"  If  the  sections  relating  to  the  attach* 
ment,  had  used  the  words  'Ho  answer  the 'final' judgment," 
the  question  would  still  be  open  whether  ''final"  was  not  used 
there  to  describe  any  ultimate  recovery.  But  the  respondent 
here  has  not  even  the  possible  suggestions  which  in  that  case 
could  be  urged.  That  is  not  the  language  of  the  sections; 
"any  judgment "  includes  a  judgment  recovered  in  the  cction 
after  a  new  trial,  or  after  any  number  of  new  trials,  as  precisely 
and  as  completely  as  it  does  the  jadgment  which  may  be  ren- 
dered on  a  first  trial. 

The  judgment  which  has  been  rendered  is«  in  the  plain  terms 
of  the  Code,  a  final  judgment,  i.  c.,  it  purports  to  finally  deter- 
mine the  rights  of  the  parties  to  the  action,  and  so  long  as  it 
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remains  nnreyersed  and  in  inll  force,  it  does  determine  those 
rights.  Bat  it  is  the  subject  of  appeal  and  review,  and  it  may  be 
wholly  set  aside  and  held  for  nought ;  if  it  be  reversed  the  ac- 
tion will  then  be  pending  and  undetermined,  and  the  plaintiff 
will  be  at  liberty  to  proceed  to  obtain  judgment  in  the  action. 
That  judgment,  which  was  final  so  long  as  it  was  in  fnll  force, 
and  which  operated  temporarily  as  a  determination  of  the  rights 
of  the  parties,  was  not  final  in  any  other  sense.  It  seems  to  me, 
however,  that  to  multiply  words  on  this  point  is  unnecessary. 

It  is,  however,  proper  to  notice  the  suggestion,  that  the  court 
will  not  presume  the  judgment  appealed  from  to  be  erroneous, 
but  the  contrary;  and  that  the  motion  was  properly  granted  on 
the  presumption  that  the  judgment  is  right,  and  that  the  plain- 
tiff will  not  recover  any  better  judgment 

The  answer  is  obvious.  The  court  on  the  uotion  are  not 
called  ui)on  to  indulge  any  presumption — certainly  not  a  pre- 
sumption that,  because  the  judgment  has  been  appealed  from, 
it  is  erroneous.  But  they  are  called  upon  to  notice  that  the 
same  statute  which  authorizes  an  attachment,  also  authorizes 
an  appeal  from  the  judgment  and  a  review  thereof  to  test  its 
correctness^  and  has  given  to  the  plaintiff  a  right  to  such  re- 
view, in  order  to  inquire  whether  it  be  erroneous  or  not,  and 
the  same  statute  contemplates  the  possibility  of  a  reversal,  and 
provides  foj  ulterior  proceedings  in  the  action,  in  the  event  of 
such  reversal  leading  to  a  new  trial  and  judgment. 

When,  therefore,  that  same  statute,  with  these  provisions  in 
full  view,  declares  that  the  property  attached  shall  be  kept  to 
answer  any  judgment  which  may  be  obtained,  there  is  little 
room  for  doubt  as  to  the  meaning. 

The  principle  of  the  decision  of  this  court  in  Itobinson  v. 
Plimpton,  25  N,  Y,  484, 485,  is  in  direct  opposition  to  the  decision 
made  in  the  court  below,  and  the  questions  decided  in  the  cases 
cited  there  are  in  very  close  identity  with  that  now  before  us. 

The  order  appealed  from  should  be  reversed. 

All  the  judges  present  concurred,  except  Geover,  J.,  who  did 
not  vote. 

Order  of  general  term  reversed  and  that  of  special  term 
affirmed,  with  costs. 


r 


ADDENDA. 


[The  following  cases  were  not  inserted  in  their  alphabetic  order  by 
reason  that  the  papers,  or  some  essential  information,  was  not  accessible 
in  time.] 


BAEBOUB  V.  LITCnFIELD. 

December,  1850. 

Where  a  person  indebtea  to  a  bank,  in  order  to  protect  the  bank,  made 
the  cashier  thereof,  as  such,  his  attorney  to  collect  certain  dues  to  him, 
and  the  cashier,  at  the  same  time,  undertook,  by  an  instrument  in 
which  he  signed  himself  "  cashier  of  the  Farmers'  and  Mechanics'  Bank," 
to  pay  the  debtor  certain  moneys  from  the  proceeds ;  Held,  that  an  ac- 
tion would  not  lie  on  the  instrument  so  signed  against  the  cashier  as 
an  individual  (after  he  had  ceased  to  be  an  officer  of  the  bank). 

Mary  A.  Barbour,  by  her  next  friend  Frederick  S.  Talmadge, 
in  the  year  1853,  brought  an  action  in  the  supreme  court 
against  Elisha  G.  Litchfield,  on  an  alleged  undertaking  by 
him,  to  pay  certain  sums  of  money  to  John  M.  Barbour,  the 
plaintiff's  assignor. 

At  the  trial  at  special  term  before  the  court  without  a  jury, 
the  following  facts  were  found  : 

John  M.  Barbour,  being  indebted  to  the  Farmers'  and  Me- 
chanics' Bank  of  Detroit,  Michigan,  on  November  7,  1850,  ex- 
ecuted a  bond  constituting  the  defendant  as  cashier  thereof, 
his  attorney  to  collect  a  United  States  Treasury  warrant  for 
six  thousand  seven  hundred  and  sixty  dollars  ^Vtr  issued  in 
his  favor  on  an  Indian  claim,  so  called,  for  eight  thousand 
four  hjindred  and  thirty-five  dollars  -f^  which  he  had  filed. 
Elisha  Litchfield,  the  defendant,  at  the  same  time  executed  an 
instrument  which  he  signed  as  '^cashier  of  the  Farmers'  and 


656  NEW  YORK 


Barbour  v.  Litchfield. 


Mechanics'  Bank/'  contracting  to  pay  to  Barbour  two  hundred 
and  fifty  dollars  from  the  sum  collected  on  the  warrant  Grom 
the  further  proceeds  of  the  claim  which  had  been  previously 
assigned  by  Barboar  to  the  bank  above  named.  By  this  in- 
strument Litchfield  as  cashier  moreover  promised  to  pay  ta 
Barbour  one-sixth  part  of  the  amount  recovered  on  the  claim 
beyond  the  warrant  already  issued  and  now  assigned  to  him, 
provided  the  said  sixth  part  did  not  exceed  two  hundred  and 
fifty  dollars,  and  he  agreed  to  pay  that  sum  if  it  did.  On  Nov- 
ember 8,  1850,  John  M.  Barbour  assigned  this  instrument  to 
Walter  Smith  as  trustee  for  Mary  A.  Barbour  the  plaintiff,  and 
on  September  12, 1852,  Smith  assigned  the  same  to  the  said 
Marv. 

John  M.  Barbour  was,  at  the  time  he  assigned  the  claim  to 
the  bank,  indebted  thereto  in  the  sum  of  nine  thousand  dollars, 
which  indebtednes  has  been  met  only  by  the  proceeds  of  the 
warrant  and  the  further  sum  on  the  Indian  claim  admitted  by 
defendant's  answer  to  have  been  received. 

Litchfield  ceased  to  be  cashier  in  May,  1851. 

The  defendant  by  his  answer  was  held  to  have  admitted  the 
receipt  by  him  as  cashier  of  the  face  of  the  warrant,  and  four 
hundred  and  fifty-seven  dollars  -^  on  the  further  claim 
referred  to  in  his  undertaking. 

Judgment  was  rendered  for  the  plaintiff  for  the  sum  of  five 
hundred  and  eighty-five  dollars  -f^y  the  same  being  two  hun- 
dred and  fifty  dollars  from  the  proceeds  of  the  warrant,  and 
one  sixth  of  the  further  sum  recovered  on  the  claim,  with  in- 
terest on  both  and  the  costs  of  the  action. 

Tlie  supreme  court  at  general  term  affirmed  the  judgment 
Defendant  appealed. 

Wm.  C.  NoyeSy  for  the  plaintiff,  respondent 

I 
Charles  Tracy,  for  the  defendant,  appellant 

Gbay,  J. — ^The  claim  upon  which  the  defendant  received  the 
amount  recovered  against  him,  was  assigned  to  him  by  Barbour 
in  terms  as  cashier  of  the  Farmers'  &  Mechanics'  Bank,  and 
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not  to  him  indiyidaally — ^using  the  style  of  his  occupation  as  a 
description  of  his  person.  When  he  was  dealing  with  the  de- 
fendant he  knew,  therefore,  that  he  was  dealing  with  him  as 
agent  for  the  hank,  not  npon  his  own  account.  This  question 
has  recently  heen  fully  considered  in  Genesee  Bank  v.  Patchin 
Bank,  13  N.  V.  (3  Kern.)  309. 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered. 


BYKNE  V.   WEEKS. 

September,  18G5. 
Afflrming  7  Bone,  929. 

The  owner  of  a  vessel,  in  an  action  broagbt  by  bim  for  f relgbt  money 
against  the  assignee  of  a  bill  of  lading  wbicb  tbe  owner  bas  signed,  is 
estopped  from  setting  up  a  state  of  facts  different  from  tbat  wbicb  be 
bas  set  fortb  in  tbe  bill  of  lading,  and  relying  upon  wbicb  tbe  assignee 
bas  paid  for  tbe  property  described  tberein. 

In  Bucb  an  action  wbere  tbe  quantity  of  p^oods  of  one  description  in  tbe 
csiTtTo  bnd  exceeded,  and  of  another  bad  fallen  sbort  of  tbe  amount 
stated  in  tbe  bill  of  lading,  and  tbe  assignee  thereof  bad  accepted  and 
received  such  portion  of  tbe  former  classas  the  bill  of  lading  called  for, 
and  tbe  whole  of  tbe  latter  class  on  board,  (or  as  much  of  each  as  tbe 
master  of  tbe  vessel  would  deliver  except  be  take  ^oods  not  covered  by 
tbe  bill  of  lading).  Ucld,  tbat  be  could  set  up  a  counter-claim  for 
damages  for  tbe  non-delivery  of  tbe  residue  of  tbe  quantities  specified 
in  tbe  bill  of  lading,  not  actually  received. 

And  tbe  fact  tbat  be  was  aware  of  tbe  variance  after  a  part  and  before 
tbe  whole  of  tbe  goods  accepted  by  bim  were  received,  does  not  deprive 
bim  of  this  right. 

Nor  does  tbe  receipt  of  such  part  of  tbe  cargo  by  tbe  assignee  work 
acceptance  of  tbe  goods  not  enumerated  in  the  bill  of  lading,  nor  renoer 
bim  liable  for  freight  upon  the  whole  cargo,  but  only  for  freight  upon 
tbe  portion  actually  received  by  him  under  tbe  bill  of  lading. 

James  P.  Byrne^  as  assignee  of  the  claim  and  rights  oi 

Patrick  Fegan,  himself  the  assignee  Thomas  Fegan,  brought 

this  action  against  Jacob  Weeks,  Jr.,  in  the  New  York  superior 

court;  to  recover  the  freight  on  coal  transported  by  Thomas 
IV.  —40 
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Fegan  from  Port  Carbon,  Pennsylyania,  to  the  port  of  New 
York, — freight  on  coal  so  transported  which  the  defendant 
converted  to  his  own  use  while  subject  to  the  lien  of  the  plain- 
tiff's assignor,  for  freight  and  for  demurrage.  The  answer  set  up 
a  counter-claim  for  goods  mentioned  in  the  bill  of  lading  (under 
which  the  defendant  received  the  goods  alleged  in  the  com- 
plaint to  be  delivered),  not  delivered  to  the  defendant. 

The  facts  proved  at  the  trial  were  that  Thomas  FegaD  exe- 
cuted a  bill  of  lading,  representing  that  one  Moore  shipped  on 
board  Fegan's  canal  boat  seventy-eight  tons  egg  coal,  and  one 
hundred  tons  stove  coal  at  Port  Carbon,  which  Fegan  under- 
took to  deliver  at  New  York,  to  Moore  or  his  assigns,  they  pay- 
ing freight  at  the  rate  of  one  dollar  and  ninety  cents  per  ton 
and  ten  dollars  per  day  demurrage  for  any  detention  longer 
than  three  days.  The  defendant,  at  the  port  of  discharge,  before 
the  arrival  of  the  boat,  bought  the  cargo  of  coal  of  Moore,  and 
took  an  assignment  of  the  bill  of  lading.  When  about  ten  tons 
of  egg  coal  had  been  delivered  to  the  defendant  at  New  York, 
it  was  discovered  that  the  boat  contained  only  seventy-eight 
tons  of  stove  coal  but  had  on  board  one  hundred  tons  of  egg 
coal.  The  master  delivered  about  seventy-six  tons  of  egg  coal 
and  about  forty-nine  tons  of  stove  coal,  and  then  refused  to 
deliver  more  unless  the  defendant  would  accept  the  residue  of 
the  egg  coal  on  board.  This  the  defendant  refused  to  do,  but 
demanded  the  residue  of  the  stove  coal  and  offered  to  receive 
enough  of  the  egg  coal  to  make  up  seventy-eight  tons;  and 
also  offered  to  receive  the  kinds  specified  in  the  bill  of  lading, 
and  the  quantity  of  each  therein  specified. 

There  was  no  detention  of  the  boat  beyond  the  lay  days  occa- 
sioned by  any  want  of  readiness  on  the  part  of  the  defendant  to 
receive  the  coal  called  for  by  the  bill  of  lading. 

The  value  of  stove  coal  was  greater  than  that  of  egg  cooL 

Fegan  demanded  freight  on  the  whole  one  hundred  and 
seventy-eight  tons,  payment  of  which  being  refused,  he  sued 
the  defendant  therefor  in  the  marine  court  and  recovered 
judgment.  He  issued  execution  thereon  and  had  it  levied  on 
the  coal  in  the  boat,  as  being  t)ie  defendant's  property,  and 
caused  the  coal  to  be  removed  to  a  coal  yard,  for  storage,  where 
it  was  subsequently  sold  to,  pay  for  the  storage.     At  this  sale 
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the  defendant  bought  it.     The  judgment  obtained  by  Fegan 
was  reyersed  and  a  new  trial  ordered. 

Mr.  Justice  Woodruff,  before  whom,  without  a  jury,  the  case 
was  tried,  decided  that  the  defendant  was  liable  for  freight 
only  upon  the  coal  actually  delivered  ;  and  was  entitled  to  a 
deduction  from  the  amount  thereof,  equal  to  the  value  of  the 
coal  not  delivered,  but  called  for  by  the  bill  of  lading ;  and 
ordered  judgment  for  the  plaintiff  for  the  difference. 

The  superior  court,  at  general  term,  were  of  opinion  that  the 
plaintiff's  assignor  was  estopped  from  denying  that  he  had 
received  the  goods  specified  in  the  bill  of  lading,  since  by  his 
representations  therein  he  had  enabled  the  consignee  to  obtain 
value  thereupon  from  the  defendant  He  was  therefore  liable 
for  the  non-delivery  of  the  articles  of  merchandise  enumerated. 
And  even  if  an  action  would  not  lie  at  the  instance  of  the 
shipper  of  the  goods  or  his  assignee  against  the  owner  of  the 
boat  for  non-delivery  of  those  described  in  the  bill  of  lading, 
because  they  had  never  been  shipped,  yet  the  shipper's  assignee 
must  in  equity  be  allowed  to  recoup  damages  arising  under  the 
same  contract,  upon  which  an  action  is  brought  by  the  owner 
of  the  boat  or  his  assignee,  the  latter  being  estopped  by  the 
allegation  in  the  bill  of  lading,  from  showing  that  he  had  not 
the  goods  described  therein.  The  acceptance  of  pari;  of  the 
articles  will  not  preclude  such  a  claim.    3  Wend.  236 ;  5  Hilly  63. 

The  receipt  of  part  of  the  cargo  after  the  discovery  of  the 
variance  between  it  and  the  bill  of  lading,  did  not  in  legal  con- 
templation amount  to  an  acceptance  of  the  whole  cargo  as  it 
actually  stood,  nor  did  it  make  the  defendant  liable  for  the 
freight  upon  the  whole.  The  discrepancy  was  not,  as  had  been 
urged,  one  of  quality,  but  of  quantity,  and  a  contract  as  to 
quantity  is  divisible,  10  East,  295  ;  Addison  on  Contracts,  484 ; 
so  that  the  defendant  was  not  obliged  to  tender  back  the  part 
which  corresponded  with  the  bill  of  lading,  in  order  to  recover 
damages  for  the  non-delivery  of  the  residue  in  the  form  which 
the  litigation  had  taken. 

Delivery  of  the  portion  of  the  goods  withheld,  on  the  sale  to 
the  defendant  to  pay  storage,  did  not  constitute  a  delivery 
under  the  bill  of  lading. 
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The  acts  of  the  master  of  the  hoat  in  regard  to  the  coal  stored 
showed  an  intention  on  his  pari  to  abandon  his  lien  thereon 
for  the  freight  money.  Moreover,  they  were  ddiyered  to  Ht ; 
storekeeper  as  the  property  of  the  defendant  The  store- 
keeper's lien  also  was  paramodnt  to  the  lien  for  freight. 

Upon  these  grounds  the  judgment  rendered  at  special  tenn 
was  affirmedi  with  costs. 

The  plaintiff  appealed. 

F,  BymBf  for  plaintiff,  appellant 
B.  Slosson,  for  defendent,  reqwndent 

Deiho,  Ch.  J. — ^By  the  hill  of  lading,  the  owner  of  the  csmI 
boat,  whose  rights  are  represented  by  the  present  plaintif,  ad- 
mitted the  receipt  on  board  of  one  hundred  tons  of  store  coal, 
and  seventy-eight  tons  of  egg  coal,  and  he  agreed  to  carry  it  to 
New  York,  and  to  deliver  it  there  to  Moore  the  shipper,  or  to 
his  assigns,  on  payment  of  the  agreed  freight  This  admission 
and>  agreement  enabled  Moore  to  dispose  of  the  qnantitj  and 
kind  of  coal  mentioned  to  any  person  who  chose  to  purchase 
them  from  him,  and  the  dofendant  became  such  purchaser  in 
good  faith,  and  for  a  valu'^ble  consideration.  The  defendant, 
by  such  purchase,  became  entitled  as  against  the  owner  of  the 
boat,  to  receive  coals  of  the  quantities  and  kinds  mentioned, 
on  the  sole  condition  of  paying  the  freight  agreed  on.  Instead 
of  there  being  on  the  boat  when  it  arrived  at  I,'ew  York,  the 
quantity  of  the  stove  coal  represented  in  tlio  bill  of  lading, 
there  was  only  seventy-eight  tons  of  such  coal,  but  there  iras 
an  excess  of  the  egg  coal,  beyond  that  which  was  represented 
in  the  bill  of  lading,  of  twenty-two  tons.  It  seems  probable 
that  that  was  a  mistake  in  filling  up  the  paper  by  vhich  the 
figtttes  representing  the  different  descriptions  of  coal  were  trans- 
posed. But  it  appears  that  these  different  descriptions  of  cval^ 
were  known  in  market  by  the  names  used,  and  that  the  eg^ 
ooal  was  of  less  value  than  that  called  stove  coal. 

When  the  error  was  discovered,  it  would  have  been  very  easy 
to  have  adjusted  the  affair  without  material  loss  on  either  side 
if  a  conciliatory  spirit  bad  prevailed.    But  each  party  claimjKl 
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what  lie  considered  to  be  his  strict  rights^  and  this  led  to  a 
controversy,  and  to  a  long  litigation,  in  the  course  of  which 
each  has  no  doubt  expended  a  sum  equal  to  the  whole  value  of 
the  cargo  of  coals;  and  after  ten  years  of  controversy  we  arc 
called  upon  as  a  court  of  last  resort  to  determine  what  were  the 
rights  of  the  respective  parties.  "We  think  they  are  as  follows : 
The  defendant  as  the  purchaser  for  value  of  the  bill  of  lading 
was  entitled  to  have  delivered  to  him  at  New  York,  the  quan- 
tities and  kinds  of  coals  described  in  that  document,  and  Mr. 
Fegan  v/as  the  party  on  whom  that  obligation  rested.  By 
signing  the  bill  of  lading,  he  enabled  Moore,  the  consignee,  to 
deal  upon  the  faith  of  the  coal  being  on  board,  and  upon  the 
duty  of  Fegan  to  transport  it  to  the  city.  The  de6ciency  was 
in  the  stove  coal ;  there  were  only  seventy-eight  tons  of  that 
article,  instead  of  one  hundred  tons  as  stated  in  the  bill.  The 
defendant  was  not  obliged  to  abandon  the  puichaso,  and  r^ 
pose  upon  his  remedy  against  Moore,  and  against  Fegan.  A 
part  performance  was  practicable,  and  that  the  defendant  was 
entitled  to,  without  discharging  his  claim  in  respect  to  the 
part  which  could  not  be  performed. 

As  TO  the  egg  coal,  there  was  sufficient  on  board  to  answer  the 
requirements  of  the  bill  of  lading,  and  a  surplus.  He  was  en- 
titled to  hi3  seventy-eight  tons,  and  he  was  under  no  obligation 
to  purchase  tho  residue,  or  to  pay  freight  on  that  which  he  did 
not  receive.  Ho  waived  nothing  by  claiming  and  receiving 
the  delivery  of  that  which  belonged  to  him,  even  though  he 
knew  that  the  entire  perfoiinance  as  to  the  other  description 
of  coal  could  not  be  made. 

In  fact  the  defendant  received  nearly  fifty  tons  of  the  stove 
coal,  and  the  master  refused  to  deliver  any  more  of  that  des- 
cription unless  the  defendant  would  receive  the  whole  of  both 
kinds.  He  morever  received  nearly  the  whole  of  the  egg  coal 
which  the  contract  called  for,  the  deficiency  in  that  being  only 
two  or  three  tons. 

The  court  adjusted  the  plaintiff^s  claim,  by  allowing  him 
the  freight  at  the  rate  agreed  on  for  the  coal  actually  delivered, 
and  charged  him  with  the  value  of  the  remainder,  which  he  was 
bound  to,  but  did  not  deliver;  and  gave  judgment  against  the 
defendant  for  the  balance.    This^  I  think,  was  correct 
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The  claim  for  demurrage  was  properly  disallowed.  The  de- 
tention of  the  boat  being  shown  to  be  without  fault  on  the  part 
of  the  defendant,  and  the  time  necessary  for  disclaiming  was 
wholly  due  to  the  default  of  the  plaintiff  in  not  performing 
according  to  the  exigency  of  his  compact,  and  to  the  foolish 
controversy  which  ensued,  in  which  he  was  legally  in  the 
wrong.    The  defendant  did  not  detain  the  boat 

There  is  no  ground  foi  charging  the  defendant  with  the  bal- 
ance of  the  coal  on  account  of  his  purchasing  it  at  tho  sale  for 
non-payment  of  storage.  It  wao  found  in  the  posssion  of  the 
owner  of  a  coal  yard,  who  claimed  a  lien  on  it  for  storage,  and 
a  right  to  sell  it  to  satisfy  that  lien.  The  purchase  under  thai 
sale  was  not  a  receipt  of  the  coal,  under  the  contract.  He  paid 
Ihe  amount  of  his  bid.  Whether  he  acquired  a  good  title  cr 
not  is  not  now  a  question. 

I  think  the  case  was  legally  disposed  of  by  the  superior cour^ 
and  its  judgment  must  be  afBrmed. 


All  the  judges  concurred,  except  Buown,  J.,  absent. 
Judgment  affirmed,  with  costs. 


DOWOTNG  V.  MAESHALIx 

June,  1864. 
XodUyinp,  on  a  minor  point,  the  effect  of  the  decision  In  VoL  I.»  cf  tiiifl  fier!is,p. 

The  rule  that  a  trust,  failing  as  such,  because  not  authorized  bj  statate, 
may  be  valid  as  a  power  in  trust,  may  have  effect,  although  it  gires  the 
trustees  the  direction  and  management  of  a  manufacturing  establish* 
ment  during  the  life  of  a  ben&ficiary. 

If  a  part  of  the  beneficiaries  designated  by  the  testator,  can  not  take,  bjr 
reason  of  which  the  heirs  succeed  to  their  portion  of  the  estate,  tba 
heirs  must  take,  subject  to  the  power  to  manage  the  property  and  ap- 
ply and  divide  the  proceeds  between  the  beneficiaries  who  can  tako 
and  the  heirs. 

In  this  case,  the  main  decision  in  which,  is  fully  reported  in 
Vol.  I.,  of  this  series,  an  application  was  made  for  a  reargu- 
ment  on  behalf  of  the  executors,  as  to  that  part  of  the  ninth 
clause  of  the  conclusions  of  tho  court,  stated  on  p.  549,  Trhicli 


COUET   OP  APPEALS.  663 

Downing  v.  Marshall. 

gare  the  heirs  at  law  the  right  of  use  and  management  of  the 
mill  property  in  common  with  the  executors. 

By  the  Coubt. — Hogeboom,  J. — The  question  to  be  now 
decided  arises  under  the  fifth  clause  of  the  will  of  Benjamin 
Marshall.  By  the  fourth  clause  of  his  will,  the  testator  deyised 
and  bequeathed  the  bulk  of  his  real  and  personal  estate  to  his 
executors,  in  trust  for  the  uses  and  purposes  specified  in  his 
will.  By  the  fifth  clause  the  testator  ordered  his  executors  to 
continue  in  operation  for  the  benefit  of  his  estate,  the  Ida  Mills, 
during  the  two  lives  of  Carville  and  Marshall,  and  of  the  survivor 
of  them  ;  or,  so  long  within  that  period  as,  in  their  opinion  the 
same  could  be  done  without  material  injury  to  the  interests  of 
his  estate,  and  of  those  participating  in  the  income  thereof; 
and  to  distribute  and  appropriate  the  net  annual  income  or 
profits  thereof,  as  follows  :  One-half  thereof  to  be  divided  and 
paid  over  in  equal  shares  to  the  American  Bible  Society,  the 
American  Home  Missionary  Society,  and  the  American  Tract 
Society ;  and  the  other  half  thereof  to  be  expended  in  support- 
ing and  maintaining  the  Marshall  Infirmary. 

This  court  has  heretofore  decided  that  this  provision  in  eBect 
created  a  trust  in  the  executors ;  that  such  a  trust  is  void  under 
our  statutes ;  but  that  the  provision,  at  least  as  to  a  certain 
portion  of  the  beneficiaries,  could  be  enforced  as  a  power  in 
trust;  that  it  was  inoperative  in  regard  to  the  distribution  of 
the  income,  as  to  the  three  benevolent  societies  first  mentioned, 
between  whom  one-half  of  the  income  was  to  be  divided,  by  rea- 
son of  their  incompetency  to  take  real  estate  or  to  participate 
in  the  rents  and  profits  thereof;  and  that  by  reason  of  such  in- 
validity, the  legal  title  to  said  one-half  of  said  real  estate  vested 
in  his  heirs  at  law,  John  W.  Downing  and  James  Marshall. 
That  the  provision  as  to  the  other  half  of  the  income  for  the 
benefit  of  the  Marshall  Infirmary  was  valid,  that  institution  be- 
ing competent  to  take  real  estate  and  to  participate  in  the  rents 
and  profits  thereof. 

By  the  sixth  clause  of  the  will  the  testator  directed  his  exec- 
utors  on  the  death  of  said  Carville  and  Marshall,  to  convert  into 
money  or  otherwise  dispose  of,  in  their  discretion,  the  said  Ida 
Mills,  and  to  distribute  and  deliver  over  the  moneys  arising 
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therefrom  to  the  several  legatees,  and  for  the  objects  named 
in  the  fifth  clause  of  the  will,  and  in  the  same  proportions  as 
the  income  thereof  was  in  said  fifth  clause  directed  to  bd  dis- 
tributed. 

This  court  held  that  this  provision  beiug  virtually  a  con- 
version of  the  real  estate  into  personalty,  could  be  carried  into 
effect,  and  that  all  the  legatees  and  beneficiaries  before  named 
would  be  entitled  to  their  distributive  share  thereof  in  the  pro- 
portions specified  by  the  testator,  except  the  one  sixth  be- 
queathed to  the  Home  Missionary  Society,  which  being  incom- 
petent to  take  either  real  or  personal  property,  said  one-sixth 
devolved  on  the  heirs  at  law. 

The  questions  cupposed  to  have  been  left  undecided,  or  to 
require  a  reargument,  and  now  to  be  determined,  are  : 

First,  Whether  the  power  in  trust  covers  the  entire  interest 
and  estate  of  the  testator  in  the  Ida  Mills,  or  only  so  much  as  to 
which,  in  regard  to  the  application  of  the  rents  and  profits  it  is 
held  to  be  valid  and  effectual — that  is,  whether  it  does  or  does  not 
cover  that  part,  as  to  which,  in  consequence  of  the  construc- 
tion given  to  the  will,  the  title  descended  to  the  heirs  at  law. 

Second.  Whether,  if  it  may  legally  comprehend  the  entire 
property,  the  management  of  the  Ida  Mills  is  vested,  by  the 
joint  operations  of  the  testator's  will  and  the  provisions  of  hw, 
exclusively  in  the  executors  or  trustees  named  in  the  will,  or 
conjointly  in  the  executors  and  heirs  at  law. 

The  testator  intended  that  the  power  of  management  and 
superintendence  of  the  Ida  Mills,  should  be  exercised  by  his 
executors,  and  by  them  alone.  He  also  intended  that  one-half 
of  the  income  should  be  shared  by  the  Bible  Society,  the  Tract 
Society,  and  the  Home  Missionary  Society.  In  this  latter  par- 
ticular his  intentions  have  been  defeated,  because  they  were 
illegal.  The  first  question  then  would  be,  should  the  whole 
provision  be  set  aside,  because  in  part  ifc  can  not  b?  carried  into 
effect  ?  This  court  has  decided  otherwise ;  and  that  the  pro- 
vision shall  be  preserved  so  far  as  it  is  legal,  and  defeated  only 
for  the  residue.  This  court  has  further  decided  that  the  pover 
in  trust  is  to  be  preserved.  To  what  extent?  So  far  as  it 
may  be  legally  and  consistently  done.  The  next  question  is, 
how  far  is  this  power  to  be  deemed  operative — to  what  extent 
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can  and*  ought  it  to  be  carried— can  the  power  be  preserved 
over  the  whol^  property,  as  well  that  which  descends  to  the 
heirs,  as  that  which  is  preserved  for  the  legatees  in  the  will. 
The  law  is  that  a  trust,  failing  as  snch  because  not  coming 
within  the  lawful  enumerated  class,  may  still  be  preserved  as  a 
power  in  tnist,  if  directing  or  authorizing  the  performance  of 
an  act  which  may  be  lawfully  x)erformed  under  a  power.  1 J8.  S, 
729.  May  the  act  in  question  be  lawfully  performed  under  a 
power  ?  What  is  the  act  to  be  performed,  according  to  the 
plaintiff's  claim  ?  It  is,  in  eflfect,  a  direction  to  the  trustees  to 
manage  the  mills  during  the  lives  of  Garville  and  Marshall,  and 
divide  the  income  between  the  heirs  at  law,  on  the  one  side, 
and  the  Marshall  Infirmary  on  the  other — one-half  to  each. 
It  is  not  the  case  of  property  held  by  the  testator  and  heirs  at 
law  as  tenants  in  common,  of  equal  moieties,  where  undoubt- 
edly the  testator  could  not  fasten  a  trust,  or  a  power  in  trust, 
upon  the  land  which  would  interfere  with  the  absolute  right 
of  the  heirs  to  control  their  moiety  of  the  estate,  and  the  rents 
and  profits  thereof.  But  the  heirs  at  law  get  their  title  from 
and  under  the  testator,  and  not  independent  of  him,  and  they 
must  take  the  estate,  cum  onerCy  with  the  burden  of  the  power 
impressed  upon  it  It  is  rather  as  if  the  testator  had  devised 
the  whole  property  to  the  heirs  at  law,  subject  to  a  power  in 
the  executors  to  manage  and  operate  the  same  for  two  lives, 
and  divide  the  net  income  between  the  Marshal  Infirmary  and 
the  heirs  at  law;  and  after  the  expiration  of  the  two  lives,  to 
sell  the  property,  and  divide  the  proceeds  between  the  Marshall 
Infirmary  and  two  of  the  benevolent  societies,  and  the  heirs  at 
law.  Would  such  power  be  valid?  Or,  in  stricter  analogy  to 
the  present  case,  suppose  the  testator  not  to  have  made  (as  he 
has  not)  any  effectual  disposition  of  the  fee  of  these  lands ;  but 
to  have  directed  his  executors  to  operate  the  mills  and  divide 
the  net  income  equally  between  the  Marshall  Infirmary  and 
the  heirs  at  law. 

This  court  has  already  held  the  power  valid,  as  to  the 
Marshall  Infirmary.  Is  it  not  equally  valid  as  to  the  heirs  at 
law  ?  Clearly  it  would  have  been  so,  if  they  had  been  expressly 
named  in  the  will  as  the  recipients  of  a  moiety  of  the  rents  and 
profits.    Is    it    less  so  because  they  came  in  as  subtituted 
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parties^  in  place  of  others  named  in  the  will,  who  can  not  bj  law 
take  the  rents  and  profits  ?  I  think  if  the  power  bad  been 
thus  drawn  out  in  form  in  the  will,  it  would  haye  been  valid 
within  the  decision  of  this  court,  so  far  as  already  made  on  tbe 
former  occasion. 

It  is  said  this  can  not  be  done^  because,  by  operation  of  law 
the  will  of  the  testtitor  is  defeated  as  to  a  moiety  of  the  real 
estate  and  the  rents  and  profits  thereof  ;  that  the  trust  is  void 
as  to  the  whole  property;  and  the  power  void  as  to  such  moiety 
in  regard  to  the  recipients  of  the  rents  and  proBts,  and  that, 
therefore,  as  to  such  moiety,  the  case  must  be  treated  as  if 
there  were  neither  a  trust  nor  trust  power  in  relation  thereto; 
and  at  all  erents,  that  as  the  intentions  of  the  testator  hare  been 
frustrated,  both  as  to  the  trust  and  the  beneficiaries  of  the  irjst 
in  regard  to  one  moiety  of  the  property,  the  main  object  of  the 
provision  is  defeated,  and  the  whole  scheme  of  the  testator  as  to 
this  moiety  should  fall  to  the  ground.  I  can  not  concnr  in 
either  of  these  propositions.  The  trust  power  in  relation  to 
this  one  moiety  of  the  property  is  not  wholly  defeated,  either 
in  fact  or  according  to  the  presumed  intention  of  the  testator. 
It  is  defeated  as  to  the  recipients  of  the  rents  and  profits;  bat 
not  as  to  the  power  of  management  In  itself  such  power  is 
lawful,  though  as  to  his  moiety  not  exercised  for  the  benefit  of 
the  persons  intended  by  the  testator.  This  does  not  invali- 
date the  power  itself.  It  is  still  a  lawful  power.  It  is  a  power 
to  manage  real  estate  and  pay  over  the  rents  and  profits  to 
third  persons.  Suppose  the  testator  had  created  this  power  of 
management  over  the  whole  property,  with  directions  to  pay 
over  a  moiety  of  the  net  income  to  the  Marshall  Infirmary, 
and  without  any  directions  whatever  as  to  the  other  moiety. 
Would  this  have  invalidated  the  power  or  simply  left  the  other 
moiety  of  the  income  to  be  paid  over  to  the  residuary  devisees,  or 
the  heirs  at  law  ? 

Nor  is  it  fair  to  presume  that  the  main  interest  of  the  testa- 
tor is  sacrificed  in  regard  to  the  maintenance  of  the  power,  be- 
cause it  is  defeated  as  to  the  recipients  of  one  moiety  of  the 
rents  and  profits.  The  power  is  single  and  entire,  and  we  may 
well  presume  it  would  by  him  be  desired  to  be  maintained  for 
the  benefit  of  the  recipient  of  the  other  moiety  of  the  ren'sand 
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profits,  to  wit:  The  Marshall  Infirmary.  The  mills  were  a 
single  interest,  and  the  testator  may  well  haye  supposed  they 
would  be  more  judiciously  and  profitably  managed  under  the 
sole  superintendence  of  his  executors,  than  under  the  joint  su- 
perintendence of  themselves  and  the  heirs  at  law.  The  interests 
might  be  conflicting,  or  supposed  to  be  so,  by  parties  not 
acting  necessarily  in  concert,  and  under  the  influence  of  dis- 
cordant councils,  the  business  might  be  stopped.  A  partition 
or  sale  might  be  applied  for,  and  the  leading  object  intended 
by  the  testator  to  be  accomplished  through  a  union  of  views 
and  of  interests  might  be  defeated*  The  testator  designed 
that  the  power  should  be  preserved  entire,  and  as  he  says,  "for 
the  benefit  of  his  estate,"  and  the  operations  were  to  be  con- 
tinued or  suspended  according  to  the  judgment  of  his  execu- 
tors, and  no  one  else,  and  it  was  left  to  their  judgment  whether 
the  operations  could  be  continued  beneficially  to  the  interests 
of  his  estate,  and  of  those  (whoever  they  might  be)  participat- 
ing in  the  income  thereof. 

This  view,  though  discarded  by  Judge  Marvin,  in  reference 
to  the  power  we  are  now  considering,  is  enforced  and  applied 
by  him  in  the  case  of  the  power  to  sell  in  the  next  clause  of  the 
wilL  There  the  land  is  directed  to  be  sold  after  the  expiration 
of  two  lives,  and  he  holds  the  power  valid  and  effectual  for  the 
sale  of  the  whole  property  notwithstanding  as  to  one-sixth 
thereof,  not  only  the  legal  title  but  the  proceeds  of  the  sale 
vested  in  the  heirs  at  law,  on  account  of  the  disability  of  the 
Home  Missionary  Society  to  take  cither  real  or  personal  prop- 
erty. Here  the  intention  of  the  testator,  equally  as  in  the 
other  case,  was  in  part  defeated.  The  Home  Missionary  So- 
ciety wholly  failed  to  receive  any  portion,  either  of  the  rents 
and  profits,  or  of  the  ultimate  proceeds  of  the  sale.  Neverthe- 
less, he  held  (and  the  court  with  him),  and  as,  I  think,  cor- 
rectly, that  the  power  being  valid,  and  its  leading  object  the 
sale  of  the  property  and  the  distribution  of  the  proceeds ;  that 
object  should  be  efiectuated,  and  the  interest  of  the  heir-at-law, 
as  it  was  derived  from  the  testator  made  subordinate  to  the 
leading  purpose  which  the  testator  designed  to  accomplish.  It 
was  upheld  under  the  rule  laid  down  in  Williams  on  Execu- 
tors, 417,  and  the  cases  there  cited,  that  when  the  purposes  of 


668  NEW  YOKE. 


Downing  o.  Marahall. 


the  testator  require  a  sale  of  the  whole  land,  and  there  is  only 
a  partial  disposition  of  the  prodnce,  the  sale  is  to  be  made,  and 
the  heir  will  take,  as  money,  the  part  undisposed  of. 

I  adopt  the  conclusion  just  announced  with  less  hesitation, 
not  only  because  I  suppose  it  consistent  with  the  rules  of  law, 
and  with  the  presumed  intention  of  the  testators,  but  with  the 
best  interests  of  the  testator's  estate,  and  of  those  who  will  take 
the  same.  The  Ida  Mills,  I  am  persuaded,  will  be  better  man- 
aged under  the  superintendence  of  persons  representing  the 
whole  estate,  than  under  the  joint  management  of  parties  ha?- 
ing  different,  and,  it  may  be,  discordant  interests.  Matters  are 
not  so  likely  to  proceed  harmoniously  in  the  latter  contingency, 
and  difficulties  and  disagreements  may  arise  which  will  proTe 
irreconcilable.  I  am  persuaded  the  interests  designed  by  the 
testator  to  be  specially  protected,  will  be  better  subserved  by 
this  course,  and  this,  though  a  subordinate,  is  an  additional 
reason  for  accepting  this  view  of  the  case. 

I  think  a  clause  should  be  inserted  in  the  decree,  that  the 
power  of  management  and  superintendence,  under  the  fifth 
clause  of  the  will,  extends  oyer  the  whole  Ida  Mills  property, 
as  well  that  of  which  the  interest  is  Tested  in  the  helrs-at-law 
as  the  residue  ;  and  that  such  power  resides  in  and  is  to  be  ex- 
ercised by  the  executors  or  trustees  exclusiTely,  and  not  by 
them  jointly,  or  in  common  with  the  heirs-at-law. 

A  majority  of  the  judges  concurred. 

Motion  to  amend  judgment  granted,  without  costs. 

The  clause  of  the  judgment  was  modified  to  read  as  follows : 
Ninth,  that  the  said  heirs-at-law  take  the  one-half  of  the 
net  annual  income  and  profits  of  the  said  last  mentioned  real 
estate,  during  the  execution,  by  the  trustees,  of  said  power  in 
trust,  and,  subject  to  the  power  in  trust  to  conyert  the  said 
last  mentioned  property  into  money  on  the  death  of  both  Bsid 
Joseph  Marshall  and  said  Joseph  Marshall  Caryille ;  and  in  the 
meantime,  the  said  trustees  Jiave  the  sole  right  of  managefnefd 
of  said  property  real  and  personal,  and  such  power  resides  in 
and  is  to  be  exercised  by  the  trustees  named  in  said  will  exdo- 
siyely,  and  not  by  them  jointly  or  in  common  with  the  beirs-at- 
law. 


INDEX. 


ACCEPTANCE. 
Bill  of  Ladii^g,  9 ;  Evidence,  1. 

ACCORD  AND  SATISFACTION. 

Defendants,  bein^  insolvent,  ajrreed 
with  plaintiffs  and  certain  other 
creditors,  to  trimsfer  property  con- 
sisting of  stock  in  trade  and  book 
accounts  of  uncertain  value,  to 
trustees,  to  dispose  of  it  and  pay 
all  tlieir  debts pr(»ra/^/  and  plain- 
tiffs agreed,  in  consideration  of 
defendants  making  such  transfer, 
to  release  them  from  all  indebted- 
ness. Defendants  performed  their 
part  of  the  agreement,  and  put  the 
trustees  in  possession  of  the  prop- 
enj.  Held,  these  facts,  without 
proof  that  plaintiffs  accepted  the 
assignment,  constituted  an  accord 
and  satisfaction,  and  were  a  de- 
fense to  an  action  by  plaintiffs  on 
the  original  indebtedness.  Ther- 
anon  v.  Peterson,  396. 

ACCOUNT. 

Evidence,  15;  Exbctttors  and 

Admintstratobb,  1, 6 ; 

Witness,  4. 

ACTION. 

1.  It  is  a  general  principle  that 
whenever  one  of  two  innocent 
persons  mast  suffer  by  the  acts  of 
a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss 
must  sustain  it.  Bawls  v.  Deshler, 
12. 

2.  For  a  breach  of  an  agreement  to 
let  land  on  shares,  the  occupant 
or  farmer  may  maintain  an  action 


immediately,  without  awaiting 
the  expiration  of  the  term.  Tay- 
lor V.  Bradley,  308. 

3.  In  an  action  of  a  legal  nature  to 
recover  premises  leased  forever, 
subject  to  a  rent  charge,  upon  the 
ground  of  a  breach  of  the  condi- 
tion to  pay  the  rent,  if  defendant 
pleads  an  extinguishment  of  the 
rent  charge  by  a  technical  legal 
merger,  the  plaintiff  may  show 
that  in  eguity  no  merger  has  taken 
place.     JS/ieehan  v.  UamUton,  211. 

4.  Under  the  Code  of  Procedure,  in 
such  a  case,  the  plaintiff  need  not 
bring  a  separate  equity  action  to 
have  the  rent  charge  declared 
subsisting.  The  whole  contro- 
versy may  be  decided  in  the  eject- 
ment suit,  notwithstanding  the 
facts  relating  to  the  alleged  merger 
would  have  been,  before  the  Code, 
of  equitable  cognizance.    Ih, 

Contract,   12:    Executors    and 
Administrators,  3.  6 :  Insane 
Persons,  3;  Insurance.  8, 
18 ;     Landlord    and 
Tenant,  8;  Reliq- 
lous     Corpora- 
tion, 2;  Sale,  8. 

ADMEASUREMENT  OP  DOWER 

1.  Where  a  widow,  having  recov- 
ered in  an  action  of  ejectment  for 
dower,  applies  to  have  her  dower 
admeasured,  notice  to  all  owners 
of  the  freehold  is  not  essential. 
Stewart  V.  Smith,  806. 

2.  The  case  is  governed  by  2  12.  S 
303,  312.  P§  55,  57.  and  not  by  2 
M.  S.  488,  §  2  :  and  notice  to  the 
attorney  of  the  parties  to  the  ac- 
tion.  is  sufficient.    lb. 
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ADMINISTRATION   BOND. 
Executors    and     Admikistra- 

TOKS,  2. 

ADULTERY. 
Evidence,  30. 

ADVENTURE. 
Contract,  3 ;  Partnership,  1. 

AFFIDAVIT. 

Witness,  7. 

AGENT. 
Insurance,  5, 11. 

AMENDMENT. 

1.  Ad  ameDdment  of  a  complaint  on 
a  certificate  of  indebtedness  issaed 
by  a  municipal  corporation,  by 
alleging  int^tead  that  the  debt  was 
due  lor  services,  is  not  a  change 
of  tiie  cause  of  action,  within  the 
rules  restricting  amendments  at 
the  trial.  WooUey  v.  Village  of 
Rondaut,  C39. 

2.  In  an  action  for  partition,  the 
court  have  power,  by  amendment 
after  judgment,  to  allow  the  in- 
sertion of  the  name  of  a  party  in 
the  copy  summons  filed,  and  of  a 
verification  to  a  petition  for  the 
appointment  of  a  guardian  ad 
litem.     Van  Wyck  v.  Hardy,  4^^. 

3.  Even  without  amendment,  the 
omission  of  the  name  and  of  the 
verification  are  not  fatal  to  the 
judgment.    lb. 

4.  This  court  will  not  direct  the  court 
below  to  amend  its  order  by  staling 
that  the  leversal  was  on  questions 
of  fact,thi»uffh  it  appears  from  the 
opinion  of  the  court  below,  that  it 
was  the  int  rUion  to  reverse  on 
those  findings,  if  the  order  of  re- 
versal fails  to  exprepB  that  intent. 
Thompson  v.  Menek,  400. 

EVIDE^CB,  27. 

ANSWER. 

Evidence,  25  ;  Misnomer  ;  Plead- 
ing, 4. 

APPEAL. 

1.  An  order  referring  the  cause  for 
trial  is  not  an  order  involving  the 
merits,  and  necessarily   affecting 


the  judgment,  within  section  329 
of  the  Code  of  Procedure,  so  as  to 
be  reviewable  on  a  mere  appeal 
from  the  judgment.  Van  Jf af- 
ter V.  IIoWikii8,  484. 

2.  An  order  of  the  supreme  court 
affirming  a  surrogate's  order  re- 
fusing leave  to  discontinue  an 
accounting,  and  directing  the 
hearing  to  continue — since  it  is 
not  a  final  order,  is  not  appealable 
to  this  court.  Tompkins  v.  SouUce 
421. 

3.  An  order  punishing  a  party  to  an 
action  as  for  contempt,  by 'impos- 
ing a  fine  for  the  indemnity  of 
the  party  injured  through  his 
refusal  to  obey  the  order  of  the 
court,  and  by  imprisonment  to 
compel  obedience,  is  appealable 
to  this  court.  SudUno  v.  Knox 
326. 

4.  Such  an  order  is  not  a  proceeding 
in  the  action  .witliin  the  meaning  of 
subd.  2  of  section  11  of  the  Code  of 
Procedure, — which  allows  appeals 
from  "an  order  affecting  a  sub- 
stantial right  made  in  an  action, 
when  such  order  in  effect  deter- 
mines the  action,  and  prevents  a 
judgment  from  which  an  appeal 
might  be  taken,"  &c, — ^but  is  a 
final  order  affecting  a  substantial 
riglit,  "  made  in  a  special  proceed- 
ing," within  the  meaning  of  subd. 
3.    lb. 

5.  Such  an  order  will  not  be  reversed 
by  this  court,  merely  because  it 
does  not  affirmatively  appear  f nmi 
the  appeal  papers  that  proof  of 
the  misconduct  was  made  by  affi- 
davit, and  due  notice  giv6n.    lb. 

6.  An  order  of  court,  directing  that 
the  plaintiff  may  discontinue  an 
equitable  action  without  costs,  is 
not  reviewable  in  the  court  of  ap- 
peals.   Staiger  v.  SehulU,  293. 

7.  An  appeal  lies  to  this  court,  from 
an  ottler  of  the  general  term,  made 
u]>on  appeal  from  the  special  term, 
vacating  an  attachment  after 
judgment  recovered  in  the  action. 

Wrighi  v.  Rowland,  649. 
S.  It  is  not  necessary  that  an  order 
reversing  an  order  made  on  special 
motion,  founded  on  affidavits, 
should  state  that  the  reversal  was 
on  a  question  of  fact.  The  provis- 
ion of  section  268  of  the  Code,  that 
a  reversal  at  general  term  shall 
not  be  deemed  to  have  been  on 
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qaesiionBof  fact  nnlesfl  bo  stated, 
does  not  apply  to  such  orders. 
Williams  v.  Htrnon,  611. 

9.  An  appellant  can  not,  on  appeal, 
for  the  first  lime  object  that  the 
court  directed  verdict  for  the  de- 
fendant, when  there  was  a  ques 
tion  for  the  jury.  A  reouest  to 
8nbmit  the  question  to  the  jury 
must  be  made  at  the  trial.  Sey- 
mour V.  Cmjoing,  200. 

10.  This  court  will  not  reverse  a 
Judgment  on  the  report  of  a  ref- 

eree,  unless  the  findings  of  fact 
show  affirmatively  the  error  on 
which  the  appellant  relies.  Rice 
V.  IsiMm,  87. 

11.  This  court  can  not  review  a  de- 
cision of  the  court  below,  aflSrni- 
ing  the  judgment  of  a  referee,  on 
a  question  of  fact,  unless  he  de 
cided  without  evidence  or  ajrain^t 
all  evidence.  WUtHe  v.  Eaddie. 
C24. 

13.  Upon  an  undertaking  on  an  ap- 
peal taken  by  two  appellants,  thai 
•Mf  the  said  judjrmeut  appealed 
from,  or  any  part  thereof,  be 
affirmed,  the  said  appellants  will 
pay  the  amount,"  the  sureties  are 
liable  if  the  judgment  is  affirmed 
against  one  appellant,  though  re- 
versed as  to  the  other.  Seacord  \ . 
Morgan,  172. 

Amendment,  4 ;  New  Trial,  1 ; 
Repekknce,2;  Tbial,1. 

ARBITRATION. 

The  actual  submission  of  a  contest- 
ed claim  to  the  surrogate,  all  the 
parties  in  interest  being  present, 
can  not  be  hustained  as  an  arbi- 
tration.    Tucker  v.  Tucker,  42b. 


ARREST. 

A  violation  of  a  municipal  ordi- 
nance is  not  necessarily  a  felony 
or  misdemeanor,  within  rule  28  ot 
the  Metro()olitan  Police  Board, 
and  will  not  justify  the  imprison- 
ment over  night,  of  a  person 
charg-ed  therewith,  but  he  should 
be  taken  immediately  before  a 
magistrate.  Sc/imeider  v.  McLane, 
154. 

ASSIGNEE. 

MORTOAOE,  1. 


ASSIGNMENT. 

1.  A  contract  to  plant  a  certain  area 
of  land,  and  sell  all  the  crop 
laised,  is  assignable  by  the  buyer, 
without  assent  of  the  seller. 
Sears  v.  Conover,  179. 

2.  If  the  seller  in  such  a  contract, 
sells  the  crop  to  a  third  person,  and 
avows  to  the  other  party  having 
done  so,  and  refuses  to  perform, 
before  the  time  fixed  for  perform- 
ance, this  is  a  breach  without 
further  demand.    lb. 

3.  A  court  of  equity  will  uphold  an 
assignment  of  a  bare  possibility 
or  expectancy, — i.  g.,  that  of  an 
heir  apparent  in  the  estate  of  his 
living  ancestor, — when  made  in 
good  faith,  and  for  value, or  to  se- 
cure a  precedent  debt.  Stover  v. 
EydesJdmer,  309. 

4.  A  power  of  attorney  containing 
words  showing  an  intent  to  vest 
an  interest,  is  sufficient  asanas-, 
signment,  within  this  rule.    lb. 

Accord  and  Satisfaction  ;   Evi- 
dence, 1 ;  Execution  ;  Insur- 
ance, 11;   Mortgage,  2; 
Set-Off. 

ASSIGNMENT     FOR     BENEFIT 
OF    CREDITORS. 

An  assignment  direct  to  creditors, 
to  secure  to  them  their  particular 
demands,  is  not  an  assignment  in 
trust,  and  is  not  void  as  creating 
a  trust  for  the  grantor,  contrary 
to  2  R.  S.  135,  §  1.  Van  Buskirk 
v.  Warren,  457. 
Accord  and  Satibpaction. 

ASSOCIA'TION. 
CJontract,  12. 

ASYLUM. 
County. 

ATTACHMENT. 

Property  seized  on  an  attachment 
issued  as  a  provisional  remedy, 
is  held  to  meet  the  ultimate  re- 
covery in  the  action,  not  merely 
to  meet  such  judgment  as  may 
first  he  recovered.  Hence,  pend- 
iug  plaintiff's  appeal  from  a  judg- 
ment awarding  him  only  part  of 
his  claim,  delendant  is  not  en- 
titled to  have  the  attachment  va- 
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cated  on  pajment  of  sncli  part. 
Wright  v.  Rowland,  649. 
Appeal,  7;  Bailmknt;  Congress. 

BAILMENT. 

PerBonal  property,  id  tbe  poPBesBion 
of  a  bailee  liaving  a  lien  thereon, 
can  not  be  taken  from  bis  posBes- 
pion  on  attacbment  Against  tbe 
bailor.     Truslow  v.  Putnam^  425. 

BANKING. 

1.  Where  a  person  indebted  to  a 
bank,  in  order  to  protect  the  bank, 
made  tbe  cashier  thereof,  as  snch, 
his  attorney  to  collect  certain  dues 
to  him,  and  the  cashier,  at  the  same 
time,  undertook,  by  an  instrument 
in  which  he  signed  himself 
*'  cashier  of  the  Farmers'  and  Me- 
chanics* Bank,"  to  pay  the  debtor, 
—certain  moneys  from  the  pro 
ceeds  ;  Held,  that  an  action  would 
not  lie  on  the  instrument  so  sign 
ed  against  the  cashier  as  an  indi- 
Tidual  (after  he  had  oeaeed  to  be 
an  officer  of  the  bank).  Barbour 
V.  Litchfield,  655. 

2.  An  order  on  a  bank  to  deliver 
securities  or  pay  proceeds,  if  col- 
lected, is  paid  by  crediting  payee 
in  account,  and  paying  Iua  checks. 
Weedsport  Bank  y.'Park  Bank,bi5. 

Ck}RPORATiON,  2  ;  Payment,  3;  Re- 
Lioious  Corporation,  2. 

BILL  OF  LADING. 

1.  Under  a  bill  of  lading  for  the 
carriage  of  goods  from  San  Fran- 
cisco to  >.'e\v  York,  to  be  shipjied 
from  Sau  Francisco  to  Panama, 
forwarded  across  the  isthmus  and 
reshipped  thence  to  New  York, 
the  carrier,  if  admitted  to  have 
been  a  carrier  between  the  ter- 
mini, is  chargeable  as  sach  for  a 
loss  upon  the  isthmus.  Simmons 
V.  Law,  241. 

2.  If  by  the  fair  construction  of  the 
bill  of  lading  he  would  be  thus 
liable,  evidence  is  not  admissible, 
thai  there  was  a  custom  of  ship- 
pers, known  to  the  owner,  to  in- 
sure on  the  isthmus,  and  of  car- 
riers to  refuse  to  be  liable  as  such 
on  the  isthmus.    lb. 

8.  An  owner  of  merchandise  who,  by 
intrusting  it  to  a  purchaser  on  a 
conditional  sale,  enables  the  pur- 
chaser to   ship  it  and  obtain  a 


negotiable  bill  of  ladin^.loeefthis 
title  to  the  merchandise  as agaiost 
a  botia  fide  purchaser  or  pledgee 
for  value  of  the  bill  of  lading. 
Bawlt  V.  Deshler,  12. 

4.  The  fact  that  the  order  by  wbicb 
the  seller  gives  possessioo  to  tbe 
purchaser,  under  the  executory 
sale,  contains  a  clause  staling  that 
the  merchandise^  in  subject  to  tbe 
8elier*B  order  until  paid  for,  does 
not  prevent  the  liile  fruuipaffiiog 
2b. 

5.  Nor  does  it  alter  the  case  ibat 
the  instrument  assignrd  or  pledge 
ed  as  a  symbol  of  the  propertr  is 
not  strictly  a  bill  of  lading.    lb. 

6.  The  owner  of  a  vessel,  in  an  ac- 
tion brought  by  him  forfreigbt 
money  against  the  assignee  of  a 
bill  of  lading  which  Uie  owner 
has  signed,  is  estopped  from  set- 
ting  up  a  state  of  facts  different 
from  tliat  which  he  has  set  fortb 
in  the  bill  of  lading,  and  relring 
upon  which  the  assignee  lias  paid 
for  the  property  described  tiiernn, 
Byrne  v.  Weekt,  657, 

7.  In  such  an  action  where  the  qaan- 
tity  of  goods  of  one  description  in 
the  cargo  had  exceeded,  and  of 
another  had  fallen  short  of  tbe 
amount  stated  in  the  bill  of  lading, 
and  the  assignee  thereof  liad  ac- 
cepted and  received  such  portion 
of  the  former  class  as  the  hill  of 
lading  called  for,  and  the  wbolt* 

.  of  the  latter  class  on  board,  (or  as 
much  of  each  as  the  master  of  tlio 
vessel  would  deliver  unless  be 
took  goods  not  covered  bv  tbe 
bill  of  lading).  Ueld,  tbat  bf 
could  set  up  a  counter-claim  for 
damages  for  the  non-ddivery  of 
the  residue  of  the  quantities  spec- 
ified in  the  bill  of  lading,  not 
actually  received.    lb. 

8.  And  the  fact  that  he  was  aware 
of  the  variance  after  a  part  and 
before  the  whole  of  the  goods  ac- 
cepted by  him  were  received,  does 
not  deprive  him  of  this  right.    lb. 

9.  Nor  does  the  receipt  of  such  part 
of  the  cargo  by  the  assignee  work 
acceptance  of  the  goods  not  enn- 
merated  in  the  bill  of  lading,  nor 
render  him  liable  for  freight  upon 
the  whole  cargo,  but  only  for 
freight  upon  the  portion  actwall.^ 
received  bv  hira  under  tlie  bill  of 
lading,     ih. 

Balk,  3.  S. 
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BILLS,  NOTES  AND  CHECKS. 

1.  Defendant  adopted  a  corporate 
name  in  which  to  carry  on  basi- 
ness,  and  authorized  an  agent  to 
draw  bills  on  his  factor,  and  sub- 
seqaently  transferred  the  business 
to  a  company  organized  under 
that  name.  Held,  that  he  was 
liable  to  the  factor  for  money  paid 
on  bills  drawn  in  the  same  name, 
by  the  agent,  after  the  transfer, 
and  paid  in  good  faith,  and  witli- 
out  notice  of  the  transfer.  Mice 
V.  Is/iam,  37. 

2.  An  indorser  of  a  non-negotlihle 
note  may  be  held  as  maker,  aiid  is 
not  entitled  to  demand  and  notice. 
Richards  v.  Warring,  47. 

3.  Tlie  wrongful  detention  of  nego- 
tiable paper,  in  a  sister  State,  by  a 
X)erson  who  claims  title  under  a 
forged  indorsement,  does  not, 
either  in  equity,  or  under  the 
statute  as  to  lost  paper,  entitle  the 
true  owner  to  recover  against  the 
drawer,  without  producing  the 
paper.  Van.  AlHyne  v.  National 
Commercial  Bank,  449. 

Evidence,  3, 10, 29:  Insurance,  14, 
16;  Payment,  2;  Set-off. 

BONA  FIDE  PURCHASER. 
Bill  of  Lading,  3. 

BOND. 

Bills,  Notes  and  Checks,  S;  Rail- 
road Co.,  1. 

BOUNDARIES. 
Will,  2. 

BUILDING  ASSOCIATION. 

Under  the  building  association  act 
(L.  1851,  p.  2H  ch.  122,  §  3),  it  is 
not  necessary  that  the  copy  of  the 
articles  to  be  filed  should  be  sign- 
ed by  the  trustees,  for  they  are 
not  officers,  within  the  meaning  of 
the  statute.  Second  Manhaltan 
Building  Am.  v.  Hayea,  183. 

BUILDING  CONTRACT. 
Contract,  10, 11;  Evidence,  4. 

CARRIER. 

1.  Where  an  agent  or  carrier  was 
authorized  to  receive  merchandise 
to  transport  to  the  buyer,  delivery 
IV.— 43 


by  his  direction  on  board  the 
barge  of  another  person,  was  held 
sufficient  to  charge  the  purchaser. 
Thompson  v.  Menck,  400. 
2.  The  decision  in  Williams  «.  Van- 
derbUt.  28  N.  T.  217,  affirming  20 
Barb.  491),  that  a  part  owner  of 
one  of  several  connecting  lines 
may  be  held  liable  as  carrier  over 
the  whole  route  — reasserted. 
Wardv.  Vanderlrilt,  521, 
Bill  of  Lading,  1. 

CAUSE  OF  ACTION. 

It  is  a  rule  in  equity,  not  affected  by 
the  Code  of  Procedure,  that  a  party 
must  recover  according  to  the 
case  made  by  his  complamt,  or  not 
at  all;  secundum  allegata  as  w^ell 
as  probata.  No  decree  can  be  made 
in  favor  of  a  plaintiff  on  grounds 
not  stated  in  his  complaint,  nor 
relief  granted  for  matters  not 
charged,  although  they  may  be 
apparent  from  some  parts  of 
the  pleadings  and  evidence.  Borne 
Kxchange  Sank  v.  Eames,  83. 

Amendment,  1 ;  Counter-Claim, 
1;  Creditors*  Action,  1 

CERTIFICATE. 
Railroad  Co.,  1. 

CHARITIES. 
PerfAuities. 

CHATTELS. 
Bailment. 

CLEARING  flOUSK 
Payment,  3. 

COMPLAINT. 

Amendment,  1 ;  Cause  of  Action; 

Ejectment,  3;  Evidence,  26; 

Pleading.  2,  3. 

CONDITION. 

Action,  8;  Contract,  7;  Munici- 
pal Corporation;   Rail- 
road Co.,  1;  Trespasser. 

CONFESSION  OP  JUDGMENT. 

A  judgment  confessed  by  a  married 
woman  is  not  void,  but  voidable 
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merely;  and  her  husband,  if  he 
assented  to  the  sale  of  property  on 
the  execution  thereon,  is  estopped 
from  afterwards  claiinin^  it  ad- 
versely. Jiorabaek  v.  StebOifu,  100. 


CONGRESS. 

Either  house  of  Congress  may  issue 
its  warrant  or  attachment  to  bring 
before  it,  for  the  purpose  of  ^v- 
ing  necessary  evidence  in  legisla- 
tive proceedings,  a  witness  cnarg- 
ed  with  contempt,  and  by  such 
process  may  take  him  from  the 
custody  of  the  sheriff  by  whom  he 
is  imprisoned  on  execution  in  a 
proceeding  in  a  State  court.  Con- 
gress is  not  restricted  to  proceed- 
ing by  habeas  corpus  in  such  cases. 
Wilckens  v.  WUUt,  590. 


CONSIDERATION. 
Evidence,  8. 


CONSIGNOR  AND  CONSIGNEE. 

The  word  "  oansigned "  implies 
agency,  not  ownersliip  in  the  con- 
signee. Rolker  v.  Oreat  Western 
Ins.  Co.,  76. 

Bill  of  Lading;  Carrier;  Sale,  9. 


CONTEMPT. 

1.  It  is  not  a  contempt  for  a  party, 
required  to  produce  his  books  be- 
fore a  referee,  to  refuse  to  leave 
the  books  with  the  referee,  if  the 
order  under  which  the  referee  acts 
only  requires  the  production  of 
the  books.    Sudlaw  v.  Knox,  226. 

2.  Whether  it  is  competent  for  the 
court  to  order  the  books  of  a  party 
to  be  left  with  the  referee  for  the 
purpose  of  an  accounting, — query  f 
lb. 

8.  It  is  a  contempt  for  such  party  to 
refuse  to  obey  the  referee's  order 
that  he  allow  a  witness,  while  tes- 
tifying, to  examine'  the  books,  to 
enable  the  adverse  party  to  ques- 
tion him  thereon.    lb. 

4.  In  proceedings  as  for  contempts 
to  enforce  civil  remedies,  under  2 
JR.  8.  634-d38,  —  section  21  of 
which  authorizes  the  court  to  im- 
pose a  fine  to  indemnify  a  party 


for  actual  loss  and  injury,  and  to 
satisfy  his  costs  and  expenses, — 
the  costs  and  expenses  must  be  as- 
certained by  the  rate  of  compen- 
sation fixed  by  statute  for  the  serv- 
ices performed.     lb. 

The  amount  of  the  fine  to  indem- 
nify for  the  other  loss  and  injuiy, 
must  be  fixed  upon  proof  of  the 
damages  sustained,  according  to 
the  rules  of  law  which  would  ap- 
ply in  an  action  for  such  damages. 
lb. 

The  court  can  not  for  either  pur- 
pose summarily  fix  a  gross  sum  in 
its  discretion.    lb. 

Appeal,  8;  Congress. 


CONTINGENT  REMAINDER 
Deed,  4;  Remainder. 


CONTRACT. 

Alter  verbal  negotiations,  defend- 
ant wrote  to  plaintiff  referring  to 
the  merchandise  as  having  been 
bought  of  him,  and  directing  a 
delivery.  Held,  that  this  bein^ 
acceptf^d  by  plaintiff,  was  a  suffi- 
cient contract  within  the  statute. 
Thompson  v.  Menek,  400. 

One  who,  pursuant  to  veibsl 
agreement  with  another,  parcfaas- 
es  land,  for  the  benefit  of  the  Ut- 
ter, and  advances  the  price  and 
takes  a  conveyance  in  bis  own 
name,  can  not  interpose  the  stat* 
ute  of  frauds  to  defeat  the  claim 
of  the  other  to  enforce  the  trust 
arising  from  the  transaction. 
Sandford  v.  Norris,  144. 
,  An  agreement  to  let  a  farm  for  a 
term  of  years,  each  party  to  fur- 
nish part  of  the  tools,  materials, 
&c.,  and  one  to  cultivate  it  and 
have  certain  supplies,  after  which 
all  products  are  to  be  eqoallj  di- 
vided— may  be  regarded,  neither 
as  a  mere  lease  nor  as  a  contract 
for  services,  but  as  a  special  oon- 
tract,  partaking  tlie  nature  of  sb 
adventure.  Taylor  v.  Bradle$, 
363. 

The  measure  of  damam  oo  a 
breach,  by  the  owner  or  lessor  is. 
the  value  of  such  privilejrs  of  oc- 
cupying and  working  the  faiffli 
subject  to  the  conditions  of  ths 
agreement,  and  under  all  the  cod- 
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ttngencies  that  are  liable  to  affect 
the  resalt.  lb, 
6.  Whether  plaintiff  hired  another 
farm,  in  consequence  of  being  re- 
fused possession  under  the  con- 
tract, and,  if  so,  what  it  cost  to  re- 
move thither,  are  not  relevant 
questions;  and  it  is  error  to  limit 
his  recovery  to  the  expense  of 
such  removal.    lb. 

6.  Whether  the  value  of  such  a  con- 
tract may  be  proved  by  the  opin- 
ions of  witnesses, — Query  f    lb. 

7.  An  instrument  not  under  seal, — 
^'fft  a  promissory  note, — ^may  be 
delivered  to  the  party  in  whose 
favor  it  is  drawn,  upon  a  condi- 
tion; so  that  until  performance  of 
the  condition  he  acquires  no  right 
to  enforce  it.  Seymour  v.  Cawing, 
200. 

8.  A  clear,  certain  and  distinct  con- 
tract is  not  liable  to  modification 
by  proof  of  custom.  Simmons  v. 
Law,  241. 

9.  An  ambiguous  policy  of  insur- 
ance is  to  be  construed  liberally  in 
favor  of  the  insured.  Bother  v. 
Great  Western  Im.  Co.,  76. 

10.  Where,  during  the  performance 
of  a  contract,  the  contractor  is 
prevented  from  proceeding  by  an 
obstacle  which  can  not  be  removed 
without  the  payment  of  money, — 
^'  ff-t  bv  the  necessity  of  a  license 
from  the  public  authorities  to  al- 
low part  of  the  work  to  be  done, — 
the  contractor  can  not,  without 
request  from  the  employer,  pay 
the  expense  and  recover  it  from 
.the  employer  in  an  action  for 
money  paid.     Thorp  v.  Ross,  416. 

11.  Under  a  building  contract,  the 
owner  does  not,  by  taking  posses- 
sion of  the  building,  without  com- 
plete performance,  necessarily 
waive  nis  right  to  enforce  a  for- 
feiture for  a  defect  in  the  per- 
formance. Reed  v.  Board  of  Ed- 
ucation of  Brooklyn,  24. 

12.  One  of  several  associates,  having 
employed  plaintiffii  to  do  work  for 
the  benefit  of  all,  and  having  ac- 
counted with  his  associates  on  the 
basis  of  assuming  and  being  cred- 
ited with  payment  of  what  is  due 
to  the  plaintiffs,  is  liable  to  plain- 
tiffs therefor,  without  his  asso- 
ciates being  joined  in  the  action. 
Seeor  v.  Law,  188. 

IS.  In  an  action  on  the  contract,  an 
amendment  of  the  complaint  neces- 


sary to  make  this  groand  of  liabQ- 
ity  appear,  may  be  allowed  by  the 
referee  at  the  triaL    lb. 
AssiQiSMEST,  1;  Bakkixo;  Comfo- 

RATION,   8;  CoUSTBR-ClaIM,  1; 

Eyidekcb,  4,  11,  24;  Guar- 

ABTT;  JUDOXKNT,  3;  INSUR- 

Ancs,  10;  Partnership, 

1 ;  Reformation  of  In- 

0trument,  1 ;  rsuo- 

I0U8  Corporation, 

1;  Sale,  1,  2,6; 

Usury,  4. 

CONVERSION. 
Defense,  2. 

CORPORATION. 

• 

1.  By  common  law,  and  in  the  ab* 
sence  of  statutoiy  prohibitions,^ 
corporations,  in  whatever  manner* 
created,  could  take  by  all  the 
usual  methods  of  acquiring  prop- 
erty. By  the  statute  of  wiUs  (S 
B.  S.  57,  §  8),  they  are  now  pro-' 
hibited  from  taking  lands  by  de- 
vise, unless  expressly  authorized 
by  their  charters  or  by  statute, 
but  they  may  still  acquire  personal 
property  in  anv  manner.  Sherwood 
V.  American  Aible  Society,  227. 

2.  A  purchase  of  lands  b^  a  bank 
cashier,  for  the  benent  of  hia 
bank,  is  not  necessarily  invalid 
because  the  bank  by  its  charter  is 
disabled  from  purchasing  lands. 
WhiU  V.  Lehter,  585. 

3.  A  person  who  has  dealt  with  a 
corporation  de  facto,  can  not  avoid 
liability  to  it  on  the  contract,  by 
questioning  the  validity  of  the 
organization.     White  v.  Boss,  589. 

4.  An  act  of  the  legislature  re- 
cognizing the  existence  of  a  cor- 
poration,— e.  g.,  changing  its  name 
—cures  irregularities  in  its  organ- 
ization,   lb. 

Banking;  Building  Association; 
Eyidencb,  28 ;  Joint  Stock  Co., 
1 ;  Insurance,  17 ;   Rail- 
road Co.,  1 ;  Religious 
•  Corporation,  1,2; 
Usury,  4 ;  Vil- 
lage, 1. 

COSTS. 

In  actions  of  an  equitable  nature— 
e.  g.,  for  an  injunction — it  is  dis- 
cretionary with  the  court  in  which 
the  action  is  brought  to  grant  or 
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refuse  costs.  The  amendments  to 
the  Code  of  Procedure,  passed  in 
1862,  did  not  affect  tliis  rule. 
Btaiger  v.  SchuUz,  293. 

COUNTER-CLAIM. 

1.  In  an  action  by  several  plaintifte, 
on  a  contract,  for  an  accounting, 
if  the  contract  itself  divides  the 
fund,  and  makes  a  specific  share 
due  to  each, — a  cause  of  action  in 
favor  of  the  defendants  against 
Ofne  of  the  plaintiffs,  though  it 
could  not  be  set  up  to  bar  the  right 
to  an  accounting,  is  a  proper 
counter-claim  against  the  share  of 
the  plaintiff  whom  it  affects.  2'ay- 
lor  v.  Root,  382. 

2.  In  such  a  case  the  claim  of  the 
plaintiffs  is  several,  vnthin  the 
meaning  of  the  Code.    1  h. 

BtUi  OF  Lading,  7  ;  Judomest,  2. 

COUNTY.     . 


A  person  convicted  of  murder,  be- 
tore  sentence  v/as  passed,  was 
found  to  be  insane,  discharged 
from  imprisonment,  and  sent  to 
the  State  lunatic  asylum ;  his  ex- 
penses there  were  paid  by  the 
treasurer  of  the  county  from 
which  he  was  sent.  HM,  that 
the  supervisors  of  the  county  could 
recover  from  the  committee  of  the 
criminal  *s  estate  the  amount  so 
advanced,  it  beinff  proved  that 
such  committee  held  property 
of  the  criminal  more  than  sufficient 
for  the  purpose.  8upervi9or$  of 
Onondaga  County  v.  Morgan,  885. 

COURT. 
Inbubance,  20. 


may  be  joined  as  defendants,  al- 
though  there  was  no  privity  be- 
tween the  transferees.  lUed  v. 
Stryker,  26. 

2.  To  sustain  a  creditor's  suit  against 
one  of  several  joint  debtors,  the 
legal  remedy  must  first  be  e. 
hausted  against  all  of  them,  in- 
cluding the  estate  of  any  one  that 
is  alleged  to  be  deceased.  Voor- 
hees  V.  Howard,  503. 

3.  A  creditor,  vrith  judgment  and 
execution  unsatisfied,  nling  a  biU 
to  set  aside  a  f  raudiilent  convey- 
ance or  assignment,  may  follow 
the  property  which  was  the  sab. 
ject  of  tne  fraud  into  the  hands  of 
any  person  but  a  bona  fide  par- 
chaser;  and  if  it  has  been  trans- 
ferred to  a  bona  fide  purchaser, 
&c.,  he  may  have  a  decree  for  the 
proceeds  against  the  party  who 
was  privy  to  and  profited  by  the 
fraud.   Warner  v.  Blakeman,  530. 

4.  If  such  party  has  sold  the  prop- 
erty at  an  advanced  price,  he  may 
be  held  liable  for  the  increased 
value;  but  he  is  not  liable  for 
rents  and  profits.    lb. 

FORECLOSURB,     8;     JOIKT    STOCX 

Co.,  2. 


COVENANT. 
Estoppel  ;   Landlord 

ANT,  3. 


AND  Ten- 


CREDITORS'  ACTION. 

1.  A  creditors'  action,  by  several 
judgment  creditors,  seeking  to  set 
aside  several  fraudulent  convey- 
ances made  by  the  debtor,  at  vari- 
ous times  and  to  various  persons, 
and  to  subject  the  property  to  the 
executions  of  the  plaintiffs,  and  to 
,  render  an  assignee  in  trust  person- 
*  ally  liable, — ^states  but  one  cause  of 
action ;  and  the  various  transferees 


CROPS. 
Husband  and  Wife,  2. 

CUSTOM. 
Bill  of  Ladino,  2 ;  Contract,  8. 

DAMAGES. 

1.  The  damages  for  a  factor's  selliBg 
in  violation  of  instructi<m8,  mtf 
be  ascertained  by  referring  to  the 
net  market  price  of  the  goods,  at  & 
reasonable  time  afterward,  witkis 
which  to  commence  the  action. 
Scott  V.  Bogeri,  157. 

2.  What  is  a  reasonable  time,  is  a 
question  of  fact.     76. 

3.  In  awarding  damages  against  a 
carrier  for  neglect  to  transport  a 
passenger  according  to  contiM^^t 
the  jury  may  allow  a  reasonaWs 
compensation  for  the  time  lost  Iff 
plaintiff,  though  no  specific  evi- 
dence of  its  value  has  been  m- 
duced.     Ward  v.  FaitdcrW*,  621. 

Action,   1;    Contempt,  5;   Cos- 
tbact,  4 ;  Etidenck,  22. 82 ; 
New  Trial,  2 ;  Parent 
and  Child. 


INDEX. 
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DATE. 
Railroad  Co.,  2. 

DEBTOR  AND  CREDITOR 

Accord  AND  Satisfaction;  Mort- 
GAOB,  4 ;  Paymknt,  1. 

DECEIT. 
Evidence,  5, 18. 

DEED. 

1.  A  deed  of  land  is  not  rendered 
invalid  bj  the  fact  tliat  a  consider- 


was  in  fact  a  security  in  the  na* 
tare  of  a  mortgage.  Van  Dtuen 
V.  WorreU,  ATS. 

6.  In  such  an  action  the  plaintiff 
may  recover  the  price  for  which 
the  ^antee  has  sold  the  land,  de- 
ducting the  amount  due  the  gran- 
tee, and  a  reasonable  compensa- 
tion for  his  trouble  in  effecting  a 
sale.    Ih. 

Partition,  1 ;  Religious  Corpor- 
ation, 2;  Trespasser;  Wit- 
ness, 8. 

DEFENSE. 


ation  is  not  paid  ;  and  where  after  1,    Deceptive  conduct  in  obtaining 


executing  and  delivering  a  deed  to 
A.,  without  actual  payment  of  the 
consideration,  the  grantor  execut- 
ed a  second  deed  of  the  same  land 
to  B.,  who  had  actual  knowledge 
of  the  prior  deed,  but  recorded 
his  deed  before  the  prior  deed  had 
been  recorded,  and,  after  the  prior 
deed  had  been  recorded,  B.  con- 
veyed the  land  for  a  valuable  con- 
sideration to  C,  who  had  no  actual 
notice  of  the  prior  deed, — Ileldf 
that  C.  occupied  no  better  position 
than  B.,  and  that  the  grantees  in 
the  first  deed  could  recover  pos- 
session of  the  land.  Bing  v.  Steele, 
68. 

2.  Course  and  distance,  in  the  de- 
scription in  a  deed,  do  not  control, 
where  the  land  can  not  be  plotted 
from  the  deed.  Rateliffe  v.  Vary,  4. 

8.  A  deed  of  trust,  for  the  payment 
of  the  grantor's  debts  generally, 
should  be  confined  to  debts  exist- 
ing at  the  time  when  the  deed 
was  made.  A  debt  subsequently 
originating  is  not  entitled  to  pay- 
ment out  of  the  trust  estate. 
Borne  ExcJiange  Bank  v.  Eame», 
88. 

4.  Under  a  deed  of  lands  to  A.  for 
life,  and  after  his  death,  then  to 
his  heirs  and  assigns  for  ever,  the 
children  of  A.  during  his  life  have 
a  vested  future  estate  in  remain- 
der, which  is  not  made  contingent 
bv  the  fact  that  it  is  liable  to  be 
defeated  or  modified  by  death  of 
any  of  them,  or  the  birth  of  other 
children  during  his  life.  Sheridan 
V.  Bovse,  218. 

5.  An  action  lies  by  the  receiver  of 
the  property  of  the  grantor  in  a 
warranty  deed,  against  the  gran- 
tee in  such  deed,  to  prove  that  the 
deed,  though  absolute  in  its  terms, 


part  payment  of  a  debt  already 
due,  is  deemed  no  defense  to  an 
action  for  the  balance.  Thompson 
V.  Menck,  400. 
2.  A  firm  of  warehousemen  delivered 
to  third  persons,  as  being  tho 
property  of  L.  wheat  belon^inff  to 
a  firm  of  merchants,  and  the  lat- 
ter sued  the  transferees  for  con- 
version. Held,  that  the  fact  that 
L.  was  a  member  of  both  firms, 
was  no  defense.  Wright  v.  Ames, 
044. 

DELIVERY. 

Carrier,  1;    Contract,    7;    Evi 
dence,  2;  Sale,  2. 

DEMAND. 
Assignment,  2. 

DEVISE. 

CORPORATlOr.  1. 

DISCONTINUANCE. 
Appeal,  2,  6. 

DOWER. 

Where  dower  was  to  be  assigned  in 
a  building  used  as  a  dwelling- 
house  and  store,  and  the  commis- 
sioners set  it  off  by  running  line.*) 
through  the  premises,  regardless 
of  rooms,  closets,  passage  ways, 
&c.,  so  as  to  render  a  portion  of 
the  building  useless, — Held,  that 
the  report  of  the  commissioners 
could  be  vacated,  on  motion  of  tho 
owners  of  the  property.  SteiDort 
V.  Smith,  306. 
Admeasurement  of  Dower,  1. 

DRAINS. 
HionwATS,  2, 
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EJECTMENT. 

^1.  It  MetM,  that  ejectment  lies  for  a 
room,  although  the  walls  hare 
,been  so  altera  as  to  destroy  its 
identity.    Rowan  t.  Kelsey,  125. 

3.  The  Code  abro^rates  the  provis- 
ion of  2  B.  8.  304,  §  11,  which  al- 
lowed  in  t^jectment  (except  when 
brought  for  dower),  several  per- 
sons to  be  named  as  plaintiffs, 
jointly  in  one  count,  and  separ- 
ately in  others.  St.  John  v.  Pierce, 
140. 

9(.  A  complaint  framed  so  as  to  take 
full  advantage  of  this  section  of 
the  revised  statutes  is,  under  the 
'Code,  obnoxious  to  a  demurrer, 
iboth  for  misjoinder  of  actions  and 
misjoinder  of  parties.    lb. 

Action,  4;    Admeasurement   of 

DowsB,  1 :  Husband  and 

Wife,  2. 

EQUITY. 
jReformation  of  Instrument,  1. 

ERROR. 
Trial,  1. 

ESCAPK 

The  removal  of  a  prisoner  having 
the  liberties  of  the  jail,  from  the 
limits  thereof  by  virtue  of  a  valid 
legal  process  which  affords  justi- 
fication to  the  ot&cer  taking  him 
thence,  is  not  an  escape  within  2 
/?.  A437,  §68.  WUekeney.WiUet, 
696. 

ESTOPPEL. 

The  doctrine  of  estoppel  by  warranty 
applied.    Sheridan  v.  House,  218. 
Bill  of  Lading,  6;  Confession  of 
Judgment  ;    Contract.  2 ; 
Evidence,  25 ;  Mort- 
gage, 3. 

\  EVICTION. 

Landlord  and  Tenant,  1. 

EVIDENCE. 

1.  Upon  an  assignment  made  direct 
to  a  party  having  a  bepeficlal  in- 
terest under  it,  the  presumption 
is  that  he  accepts  it.  Affirmative 
proof  of  acceptance  is  not  requir- 
ed, but  the  party  impeaching  it 


must  disprove  acceptance.     Van 
Buekirk  v.  Warren,  457. 

2.  A  transfer  of  chattels  is  not  ab- 
lutely  void  as  against  creditors  if 
unaccompanied  by  an  immediate 
change  of  possession.  Want  of 
delivery  raises  a  presumption  of 
fraud,  and  the  burden  of  proof  to 
rebut  the  presumption  is  on  the 
party  claiming  under  the  transfer. 
Ih. 

3.  Parol  evidence  is  admissible  to 
show  that  notes  received  by  one 

Earty  in  exchange  for  notes  given 
y  liim  to  the  other  were  mere 
memoranda  and  not  promises, 
and  therefore  formed  no  consider- 
ation for  the  notes  he  gave.  Seff- 
mour  V.  Cotoing,  200. 

4.  Parol  evidence  is  not  admissible 
to  show  that  in  the  negotiations 
which  led  to  the  execution  of  a 
written  building  contract,  it  was 
verbally  agreed  that  a  disburse- 
ment necessary  for  part  of  the 
work  should  be  made  by  the  con- 
tractor.    Thorp  V.  Boss,  416. 

5.  In  an  action  by  the  seller  to  re- 
cover back  goods  from  the  poeses- 
sion  of  defendant,  on  the  ground 
that  the  buyer,  under  whom  de- 
fendant claims,  procured  the  sale, 
on  credit,  by  fraudulent  represen- 
tations, plaintiff  may  prove  the 
fraudulent  intent  not  to  pay, 
either  by  direct  statements  shown 
to  be  untrue,  or  by  circumstances 
tending  to  the  same  result.  Fan 
Kieek  v.  Leroy,  479. 

6.  A  direct  misrepresentation  to  the 
plaintiff  having  been  proved,  it  is 
competent  to  prove  similar  fraud- 
ulent representations  made  to 
another  person  in  a  different  trans- 
action, as  bearixi^  upon  the  ques- 
tion of  intent,    lb. 

7.  Such  similar  frauds,  however, 
are  not  alone  sufficient  to  sustain 
a  recovery,  eVen  if  it  be  shown 
that  the  representations  were 
communicated  to  the  plaintiff,  and 
that  he  acted  on  the  faith  of  tliem, 
unless  it  be  also  shown  that  the 
buyer,  in  making  such  represen- 
tations, intended  them  to  be  so 
communicated,    lb. 

8.  In  an  action  against  a  municipal 
corporation,  to  recover  fur  services, 
for  which  the  trustees  had  issued 
a  certificate  of  indebtedness,  tlie 
official  character  of  such  tmsteei 
may  be  proved  by  parol,  withoitt 
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pTodncing  record  evidence.  It  is 
Bufflcient  for  sacU  purpose,  to 
show  that  they  were  officers  de 
facto.  WodUey  v.  Village  of  Bon- 
doui,  039. 

9.  A  decree  on  a  libel  in  rem  against 
a  ship,  for  supplies  famished  lier, 
does  not  necesisarily  determine  tlie 
title  to  the  ship ;  and  therefore  is 
not  competent  in  a  subsequent 
action,  as  evidence  of  the  owner- 
ship of  the  supplies  so  obtained, 
without  other  proof  of  the  title  to 
the  ship.  Van  Vcchten  v.  Orifflths, 
487. 

10.  The  report  of  a  referee  in  a  gen- 
eral   creditor's  action,   to    which 

;the  receiver  and  the  company 
were  parties,  in  which  an  account 
of  all  the  debts  and  assets  of  the 
company  was  taken,  showing  that 
the  assets  were  insiifficient  to  pay 
the  debts  and  expenses  of  collec- 
tion, —  is  sufficient  evidence  to 
sustain  an  assessment,  as  against 
the  maker  of  a  premium  note. 
Sands  v.  Shoemaker,  149. 

11.  Where  a  verlml  contract  refers 
to  a  written  instrument  not  as  a 
contract,  but  as  containing  some 
of  the  terms  of  the  parol  contract, 
it  is  not  necessary,  in  order  to  ad- 
mit the  writing  in  evidence  in  es- 
tablishing the  verbal  contract  to 
prove  the  execution  of  the  writ- 
ing, but  identifying  it  is  enough. 
Smith  V.  K  Y.  Central R.R.  Co., 
262. 

12.  The  rule  requiring  tne  produc- 
tion of  a  subscribing  witness  to 
prove  the  execution  of  an  attested 
instrument,  is  not  affected  by  the 
Code.     Weigand  v.  Siehel,  592. 

13.  In  an  action  in  which  the  ques- 
tion is  whether  a  certain  trans- 
action was  a  sale  of  property,  or  a 
delivery  to  the  defendant  as  agent 
of  the  plaintiff,  it  is  competent  to 
prove  an  entry  made  bv  tlie  plain- 
tiff. In  his  books,  of  the  transac- 
tion as  a  sale,  if  accompanied  by 
proof  that  the  entry  was  subse- 
quently read  to  the  defendant, 
and  he  admitted  its  cc  rrectness. 
Tanner  v.  ParehaU,  350. 

14.  Upon  such  a  question  tlio  jury 
can  not  consider  the  actual  value 
or  the  unsoundness  of  the  prop- 
erty, as  a  circumstance  in  connec- 
tion with  the  price,  bearing  upon 
the  question.     Ih. 

15.  Books  of  account  are  admissi* 


ble  in  evidence  though  the  items 
contained  in  them  were  noted  on 
a  slate  in  the  first  Instance,  if  such 
items  were  transcribed  on  the 
books  from  day  to  day  in  the 
usual  course  of  business.  Stroud 
V.  TUton,  324. 

16.  The  right  of  a  party  to  use  hiB 
books  as  evidence  is  nut  abrogated 
by  the  statute  authorissing  him  to 
testify  as  a  witness  In  his  own  be- 
half,    lb. 

17.  Where  a  married  woman  was  the 
owner  of  a  farm,  and  was  proved 
to  have  been  po.ssessed  of  some 
personal  property  beside,  and  her 
husband  was  shown  ^o  have  been 
very  destitute  of  funds, — Held, 
that  there  was  sufficient  proof  to 
warrant  the  inference  that  the 
tools  and  stock  on  the  farm  were 
purchased  with  her  separate  prop- 
erty, even  though  the  farm  was 
carried  on  by  her  husband.  Vroo- 
man  v.  Griffiths,  505. 

18.  In  an  action  for  deceit  whereby 
the  plaintiff  was  induced  to  aban- 
don ills  professional  practice  in 
one  place  and  remove  to  another 
place,  and  enter  into  partnership 
with  the  defendant,  it  is  compe- 
tent for  the  plaintiff  to  testify  as 
to  the  value  and  growing  character 
of  the  abandoned  practice,  not  to 
affect  the  damages,  but  to  show  his 
reliance  upon  the  defendant's  rep- 
resentations. Thorn  v.  IIelmer,4t{ii. 

19.  Whether  he  believed  the  de- 
fendant's representations  is  a 
question  of  fact,  upon  which  he 
m«y  testify.    lb. 

20.  Evidence  as  to  tne  amount  of 
professional  business  done  by 
both  plaintiff  and  defendant  dur- 
ing the  year  they  practiced  to- 
gether as  partners,  is  admissible 
to  show  presumptively  that  the 
defendant  greatly  misrepre.«(ented 
his  practice  during  the  preceding 
year.    lb. 

21.  It  is  competent  to  .snow  the 
worth  of  a  house  and  lot  for  which 
the  plaintiff  paid  far  more  than  it 
was  worth,  as  tending  to  show 
the  plaintiff's  belief  in  the  do- 
fendant's  representations;  as  to 
the  amount  of  his  practice.    lb, 

'22.  It  is  also  admissible  as  ufTocting 
the  question  of  damages.     lb. 

23.  The  testimony  of  a  physician, 
practicing  in  the  place,  as  to  his 
knowledge  of  the  number  of  caseB 
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of  fracture  existing  at  one  time  in 
each  place.  Is  competent  to  sliow 
tlie  falsity  ui  the  defendant's 
representations  as  to  ttie  number 
of  sucli  cases  tliat  he  had  had  at 
one  time.     lb. 

24  An  agreement  with  tlie  defend- 
ant at  the  end  of  the  first  year  of 
the  partnership,  to  dissolve  the 
}>artuer8hip  and  allow  the  defend- 
ant to  continue  in  practice  in  the 
place,  m  no  way  released  the  de- 
fendant from  any  liability  he  was 
und(?r  for  his  false  representa- 
tions,   lb. 

25.  In  ejectment,  by  a  lessee  against 
his  lessor,  to  recover  possf^ssion  of 
rooms  demised,  which  the  land- 
lord has  altered  so  as  to  destroy 
their  identity,  if  the  answer  de- 
nies the  allegations  of  the  com- 
plaint, tliat  the  acts  were  done  by 
force  and  witliout  plaintiff's  con- 
sent, and  alleges  that  plaintiff's 
tenancy  had  ceased,  evidence  that 
he  induced,  or  a.s.Hented  to,  the 
alterations,  is  admissible  to  prove 
an  estoppel.  If  such  an  answer 
be  not  sufiSf^ient  to  admit  this 
evidence,  objection  to  the  form 
of  the  pleidiiigs  must  bo  taken 
at  the  trial.   Roioan  v.  Kels^y,  Tio. 

23.  In  an  action  ajrainst  a  carrier, 
under  a  complaint  which  alleges 
that  before  the  arrival  of  ilie 
goods  at  their  oriprinal  destina- 
tion, the  consignee  had  left  that 
place,  and  the  carrier  was  directed 
to  forward  the  goods  from  thence 
to  him  at  another  place,  but  that 
he  neglected  so  to  do,  and  ho  neg- 
ligently acted  that  the  gfKxis  were 
lost,  —  evidence  that  when  the 
property  hud  reached  its  destina- 
tion, the  consiguee's  agent  de- 
manded a  delivery  of  it,  whicli 
was  refused  by  reason  of  the  neg- 
ligence of  the  defendant,  the  car- 
rier— will  sustain  a  recovery,  there 
being  no  objection  taken  at  the 
trial  to  the  variance.  Ro^ebrooka 
v.  Dinsmore,  118. 

27.  An  objection  at  the  trial  might 
be  obviated  by  amendment.     lb. 

28.  As  ap^ainst  a  simple  trespasser, 
the  facts  that  the  plaintiffs  have 
acted  as  trustees  of  a  school  dis- 
trict, and  their  predecessors  had 
been  for  years  in  possession  as 
such,  of  the  school-house,  is  suf- 
ficient evidence  of  their  incorpor- 
ation.   Robie  V.  Sedgwick,  7J. 


29.  Where  it  is  the  usual  course  of 
business  for  a  factor  to  accept  bills 
drawn  by  his  principal  and  return 
them  to  him,  to  be  used  for  rais- 
ing  money  as  he  pleases,  the  fac- 
tor's possession  of  such  bills  bear- 
ing the  blank  indorsement  of  the 
prmcipal,  is  sufficient  prima  facie 
evidence  of  ownership  to  enable 
the  factor  to  recover  from  the 
principal  the  money  paid  thereon 
at  maturity,  in  the  absence  of 
proof  of  an  unlawful  diversion. 
Rice  V.  Isham,  37. 

30.  Continuance  of  cohabitation, 
though  It  is  concluFive  evidi-Dee 
of  condonation  in  case  of  adultery, 
and  lars  an  action  for  an  abvolote 
divorce  on  that  ground,  is  not  con- 
clusive in  the  case  of  an  action 
for  limited  divorce  on  the  ground 
of  cruelty,  &c.  ReynMt  v.  Rtff- 
tioldji,  35. 

31.  Where  a  lapse  of  time,  and  the 
destruction  of  the  monument 
given  in  the  deed  as  the  point  of 
beginning,  render  the  precise  lo- 
cation uncertain,  evidence  of  the 
existence  of  monuments,  such  as  a 
line  of  marked  trees,  with  cimim- 
stances  under  which  the  juiy 
might  believe  that  line  to  have 
been  acquiesced  in  by  the  parties 
as  a  boundary  for  more  tlian  fifty 
years,  makes  the  question  of 
boundary  one  for  the  jury.  Batr 
eliffe  V.  Cary,  4. 

32.  The  defendants  agreed  with 
plaintif  (who  had  contracted  to 
construct  a  railroad  track  parallel 
to  that  of  defendants'  road)  that 
they  would  transport  and  distri- 
buto  his  material  along  the  line, 
and  charge  him  only  the  actual 
expense.  In  his  action  agaiiut 
them  to  recover  for  a  breach  of 
the  agreemeut, — Held,  that  evi- 
dence of  how  much  more  it  cost 
him  to  distribute  the  ties,  Ac,  by 
laying  a  temporary  track,  was  ad- 
missible; ana  this  excess  in  ex* 
pen.**e  was  proper  damages.  TTd- 
*on  v.  AT.  r.  Centrfd  R.  R.  Co.m 

Action,  3;  Bill  of  Ladikg,  2;  Cos- 
tract,  8;  Damaoks,  3;  High- 
ways, 1 ;  Insurance,  13;  Nkw^ 
Trial,   1;     Pleading,  2; 
PRihcip.\L  AND  Agent.  1; 
Real  Property;  TRiAifc 
1 ;  Undue  Influence; 
Usury,    1;      Vil- 

LAOR,  2. 
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EXCEPTION. 
Trial,  6. 

EXrCJTION. 

A  vested  estate  in  remainder,  al- 
though it  be  liable  to  be  defeated 
by  a  subsequent  event,  is  a  legal 
estate,  assignable  and  subject  to 
Bale  on  execution.  Sheridan  v. 
House,  218. 

Bailment;  Creditors'  Action,  2; 
FoRBCLOsuRK,  3;  Taxes. 

EXECUTORS  AND  ADMIMISTRA- 
TORS. 

1.  The  omission  of  the  executor 
or  administrator  to  offer  to  refer 
a  claim,  when  presented,  is  not 
necessarily  an  admission  of  it, 
which  precludes  him  from  contest- 
ing it,  and  thus  preventing  its 
allowance  by  the  surrogate,  on 
an  accounting.  Tucker  y.  Tucker, 
428. 

2.  In  the  absence  of  fraud  or  collu- 
sion bi*tween  the  administrator 
and  the  creditor,  a  surrogate's  de- 
cree, directing  tlie  administrator 
to  pay  a  debt,  is  conclusive  on  the 
sureties  in  the  administration 
bond.     T/iaj/cr  v.  Clark,  391. 

3.  After  the  liability  of  the  sureties 
is  fixed,  the  bond  may  be  a.Msigned 
to  the  creditor,  and  he  may  main- 
tain an  action  thereon.     lb. 

4.  Under  the  Revised  Statutes, 
which  give  compensation  to  exec- 
utors in  general  terms,  not  pro- 
viding for  any  apportionment 
among  them  upon  equitable  prin- 
ciples, if  the  surrogate  could  in 
any  case  apportion  the  commis- 
eions  of  coexecutors  unequally, 
on  the  ground  of  inequality  in  the 
services  rendered  by  them,  where 
he  fails  to  do  so,  each  is  entitled 
to  an  equal  share,  irres'pective  of 
the  inequality  of  service.  White 
V.  Bull*ck,  578. 

5.  An  adminiMrator  de  bonis non  can 
maintain  an  a'^tion  against  the 
personal  repr^H^ntative  of  an  ex- 
ecutor who  had  died  without  ap- 
plying assets  collected,  to  compel 
an  accounting  and  delivHry  of 
such  assets.  Walton  v.  Walton, 
512. 

Arbitration;  Limitation  of  Ac- 

TioN,  2;  Suspension  of  Power 

OF  Alienation;  Will,  3. 


FACTOR. 

Where  a  merchant  directs  his  factors 
to  sell  merchandise  on  a  certain 
day,  at  a  fixed  price,  and  if  not 
sold,  to  ship  it,  the  factors  have 
no  authority  to  make  an  offer,  on 
the  day  named,  to  be  accepted  the 
next  day,  at  the  price  specified. 
Scott  V.  Rogers,  157. 
Bills,  Notes  and  Checks,  1. 

FENCES. 
Railroad  Co.,  8,  5. 

FELONY. 
Arrest. 

FIXTURES. 
Real  Property. 

FORECLOSURE. 

1.  In  a  foreclosure  suit,  defendants, 
who  do  not  set  up  any  equities  as 
against  plaintiff,  should  not  be 
allowed  to  litigate  between  them- 
selves,  before  a  jud^rment,  the 
question  of  their  priorities  of 
right  in  the  fund  or  ttieir  equities 
as  to  the  order  of  sale  of  parcels 
of  the  property,  but  the  plaintiff 
should  nave  the  usual  judgment 
of  sale.     Smart  v.  Bement,^3. 

2.  A  purchaser  of  land  at  its  sale  on 
the  foreclosure  of  a  junior  mort- 
gage can  not  recover  possession 
against  the  owner  of  the  equity  of 
redemption  of  the  prior  mortgage 
iu  possession  as  such,  althougliby 
the  lapse  of  time  the  latter  could 
not  maintain  an  action  to  re- 
deem.    Wells  V.  Pierce,  559. 

3.  A  regular  loreclosure  by  advertise- 
ment, of  a  wholly  void  mortgage, 
— e.  g. ,  a  mortgage  that  has  oeen 
paid  and  satisfied, — does  not  cut 
off  the  lieu  of  judgment  creditors, 
except,  perhaps,  to  a  bona  fide 
purcliaser  of  the  land  under  the 
foreclosure,  without  notice;  and 
such  judgment  creditors  are  not 
restricted  to  proceedings  by  exec- 
ution in  disregard  of  the  foreclos- 
ure, but  mny  proceed  by  a  credi- 
tor's suit  to  reach  the  purchase 
money  duo  from  the  bona  fide  pur- 
(\ias-r  lo  the  mortj^age  creditor 
\:\o    made  the   fraudulent  sale. 

Warner  v.  lilakeman,  530. 

I  •   BAND     AND     WiFK,     2;     InTERp 

p^EaDer;    Loan    Commission- 
ers, 2. 


FOREIGN    CORPORATION. 

1.  A  forei^  oorporation  is  compe- 
tent to  take  peTBonaltj  in  this 
State,  by  bequest.  Although  it 
has  no  legal  existence  out  of  the 
8tate  of  its  creation,  its  existence 
ID  that  State  may  be  recognized  in 
this  State;  and  its  foreign  resi- 
dence creates  no  insapemble  ob- 
jection to  its  receiving  a  gift  of 
monej  bj  will  from  a  resident  of 
New  York,  if  it  be  aathorized 
generallj  bj  its  charter  to  take 
such  gifts  Shervy*od  v.  American 
Bible  Society,  227. 

2.  It  teetns,  that  this  would  be  other- 
wise if  our  own  law  forbade 
domestic  corporations  to  take  such 
donations.     lb. 

FORFEITURE. 
Contract,  11. 

FORMER   ADJUDICATION. 
EriDRNCE,  9. 

FRAUD. 

CBEDrroRS*  Action,  3;   Drfbnse, 
1;  Evidence.  2,  5;  Foreclos- 
ure, 3;  Husband  amd  Wife, 
2;  Mortgage,  4,  7;  Plead- 
ing,   2;     Reformation 
OF    Instrument,    1 ; 
Sale,    3;    Undue 
Influence. 

FREIGHT. 
Bill  of  Lading,  9. 

GOOD  WILL. 
Evidence,  18. 

GUARANTY. 

Where  a  non-negotiable  note  has 
been  indorsed,  tlie  holder  may 
overwrite  the  indorser's  name 
with  a  contract  of  guaranty,  or 
recover  against  him  as  a  maker  of 
the  note.  Bieharde  v.  Warringy 
47. 

HEIR. 
Assignment,  3;  Will,  3. 

HIGHWAYS. 

1.  An  order  of  commissioners  of 
highways    signed    by    only  two. 


and  not  reating  a  meeting,  &c, 
of  three,  or  notice  to  a^ird,  is 
void  unless  it  affirmatively  appears 
that  the  town  had  only  two  com- 
missioners. It  can  not  he  pre- 
sumed that  there  was  not  a  third. 
Simmane  y.  Sine*,  246. 
2.  The  construction,  beneath  the 
streets  of  a  city,  of  drains,  by  pri- 
vate owners,  to  connect  their 
premises  with  the  sewers,  is  not 
an  unauthorised  use  of  a  highway, 
which  renders  the  individual  mak- 
ing it  liable  for  all  damages 
resulting.  The  liability  of  either 
the  private  owner  or  the  dty 
corporation,  in  such  a  case,  de- 
pends on  the  question  of  negli- 
gence or  improper  construction  of 
the  drain.     Wendell  v.  Mayor,  d&c 


of  Troy,  663. 
\.  If 


3.  If  the  corporation  consented  to 
the  making  of  the  drain  under 
the  supervision  of  their  officer, 
and  have  agreed  to  exercise  sndi 
supervision,  they  are  liable  to  any 
third  person  injured  by  a  defect  in 
the  structure.     lb. 

4.  The  fact  that  the  imperfection 
was  of  a  secret  or  hidden 
character,  does  not  exonerate 
them,  if  it  might  have  been  de- 
tected by  proper  supervision  of 
the  work.     lb. 

HUSBAND  AND  WIFK 

1.  The  provision  of  the  acts  of  1848 
and  1849,  allowing  a  married 
woman  to  take  by  "  grant "  from 
any  person  other  than  her  hus- 
band, empowers  her  (with  her 
husband's  assent)  to  take  a  mort- 
gage payable  to  herself,  for  a 
debt  which  was  due  to  both  ol 
them;  and  no  one  but  the  hus- 
band's creditors  can  impeach  the 
mortgage  on  that  account.  Wolfe 
V.  Serogge,  634. 

2.  A  wife's  title  to  a  farm,  owned 
by  her,  and  carried  on  by  her  and 
a  minor  son,  was  cut  off  by  fore- 
closure; and,  while  she  wts 
holding  over,  in  the  absence  of 
her  husband,  she  sold  crops, 
which  she  had  harvested  before 
judgment  in  ejectment  agaiuft 
her  broueht  by  the  purchaser  at 
the  loreclosure.  Held,  that  in  the 
absence  of  proof  of  fraud,  tlie 
buyer  of  the  crops  acquired  gmid 
title  OS  against  the  purchaser  ol 
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the  land  at  the  foreclosure  sale; 
and,  as'  against  the  husband's 
creditors.  Van  EUcn  v.  Currier ^ 
475. 
8.  A  wife  does  not,  hj  employ ing  her 
hasband  to  carry  on  u  farm,  which 
is  her  separate  property,  render 
its  proceeds,  or  chattels  purchased 
by  tier  to  be  ui^d  in  connection 
with  it,  liable  for  his  debts.  Vroo- 
man  v.  OriJUhs.  505. 

Ck)NFBSSIOK    OF    JUDGMEITT;    WIT- 
NESS,  1. 

IMPRISONMENT. 
Abbsst;  Inbaks  Psrbons,  3. 

INCONSISTENCY. 

• 

Statute. 

INDEMNITY. 
Bills,  Notes  and  Checks,  8. 

INDICTMENT. 

1.  While  an  indictment  remains  in 
the  same  court  in  which  it  was 
fouod,  a  caption  is  not  necessary. 
Wagner  v.  People,  509. 

2.  Where  an  indictment  in  a  court 
of  local  jurisdiction  alleges  that 
the  offense  was  committed  in  a 
city  within  its  jurisdiction,  the 
omission  to  ffive  distinct  proof 
that  the  place  of  committing 
offense  was  within  the  city  is  not 
ground  for  reversing  a  conviction 
if  the  objection  was  not  taken  at 
the  trial.    1  h. 

8.  So  of  the  objection  that  the  year 
In  which  the  offense  was  com- 
mitted was  not  expressly  desig- 
nated by  the  witnesses.    lb. 

INJUNCTION. 
Costs. 

INSANE  PERSONS. 

1.  Where  the  evidence  in  a  criminal 
case  raises  the  question  of  insan- 
ity, the  jury  must  be  satisfied, 
beyond  a  reasonable  doubt,  that 
the  prisoner  was  sane  when  he 
committed  the  act,  but  the  test  of 
sanity  for  this  purpose  is  the 
knowledge  of  the  difference  be- 
tween right  and  wrong.  Wag- 
ner V.  People,  509. 

2.  Under  L.  1842,  149,  ch.  185,  §  32, 


the  committee  of  an  insane  con* 
vict,  provided  they  have  received 
sufficient  funds,  may  be  compelled 
to  bear  the  expenses  of  his  mainte- 
nance, clothing,  &c.,  while  in  the 
State  lunatic  asylum.  SupertiS' 
ore  of  Onondaga  County  v.  Morgan, 
885. 
8.  An  action  to  recover  back  such 
expenses  may  be  maintained 
against  the  committee,  by  the 
county  from  which  he  was  sent, 
and  which  has  advanced  the 
money  for  his  support.  lb. 
County. 

INSURANCE. 

1.  Under  an  open  policy,  reciting 
payment  of  premium  at  a  specified 
rate,  but  providing  that  the  pre- 
mium on  each  risk  is  to  be  fixed 
at  time  of  indorsement,  according 
to  the  rates  of  the  company  when 
the  character  of  tlie  vessel  and 
time  of  sailing  are  known, — if 
the  insured,  on  giving  timely 
notice  of  a  shipment,  state  all  the 
facts,  the  circumbtunce  that  the 
vessel  was  out  of  time  does  not 
exonerate  the  insurers;  but  it  is 
for  them  to  object  on  that  ac- 
count, and  require  the  proportion- 
ate premium.  RoUcer  v.  Great 
Weetem  Ins.  Co.,  76. 

2.  A  marine  policy,  insuring  A.  & 
Co.,  "  on  account  of  whom  it  may 
concern  for  outward  shipments 
and  homeward,  to  be  for  account 
of  themselves  and  to  be  consigned 
to  them  by  invoice  and  bill  of 
lading," — Held,  on  a  view  of  the 
whole  policy,  not  to  mean  outward 
shipments  on  account  of  whom  it 
may  concern,  and  homeward  ship- 
ments only  when  made  by  invoice 
and  bill  of  lading,  and  for  ac- 
count of  themselves;  but  to  in- 
clude shipments  on  account  of 
whom  it  may  concern,  whether 
outward  shipments  (approved  by 
the  insurers  under  anotner  clause 
of  the  policy)  or  homeward  ship- 
ments on  account  of  the  insured, 
or  homeward  shipments  consigned 
to  them  on  account  of  wbom  it 
might  concern,  by  invoice  and  bill 
of  lading.     lb. 

8.  One  who  has  sold  property  with 
the  stipulation  that  the  title  shall 
remain  vested  in  him  until  pay- 
ment, retains,  until  such  payment^ 
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an  iDBurable  InterAst.  TaUman 
V.  Atiantic  Fire  dk  Marine  Ins,  Co., 
845. 

4.  'J'he  omission  of  the  insured  to 
notify  to  the  insurers  other  insur- 
ance on  the  same  property,  as 
required  by  the  policy,  does  not 
avoid  the  policy  if  the  insurers 
had  actual  knowledge  of  the  other 
insurance,  and  the  insured  was 
ignorant  of  it.  Bowley  v.  Empire 
Ins.  Co.,  131. 

5.  Notice  to  the  agent  of  an  insur- 
ance company,  who  is  authorized 
to  take  applications  for  insurance 
is  notice  to  the  company.    lb. 

6.  Such  an  agent  of  an  insurance 
company,  in  filling  up  a  blank 
application  for  insurance,  acts  as 
the  agent  of  the  company  rather 
than  of  the  applicant.  And  a 
misstatement  made  therein  by 
him,  which  is  not  induced  by  the 
instructions  of  the  applicant,  does 
not  avoid  the  policy.     lb. 

7.  The  seller  of  machinery  stipulated 
that  he  was  to  remain  owner  un- 
til it  was  paid  for,  and  the  buyers 
insured  it  for  his  security,  the 
policy  stating  that  the  loss  was 
payable  to  the  seller.  The  buyers 
subsequently  mortgaged  the  prop- 
erty to  plaintiff,  who  foreclosed 
the  mortgage  and  bought  in  the 
property.  The  agent  of  the  in- 
surers, knowing  of  the  interest  ot 
the  seller  in  the  property  and  the 
policy,  received  from  the  seller'ti 
agent  the  premium  for  a  renewal, 
and  the  same  agent  of  the  defend- 
ants had  notice  of  subsequent  in- 
surances effected  by  plaintiff  on 
the  property  through  him  as  agent 
for  other  companies.  £[eld,  that 
the  insurance  for  the  benefit  of 
the  seller  was  valid,  and  the  facts 
that  the  mortgage  was  unknown 
to  him,  and  that  there  was  other 
insurance  by  the  mortgagee,  did 
not  prejudice  the  former  insur- 
ance, and  that  after  an  assignment 
of  the  claim  for  a  loss  on  the 
former  insurance  to  plaintiff,  he 
could  recover  thereon.  TfiUman 
V.  Atlantic  Fire  Jb  Marine  Ina.  Co., 
845. 

8.  After  the  insurer's  agent  had, 
with  knowledjfe  of  the  facts,  re- 
newed for  the  benefit  of  the  equit- 
able owner,  insurance  first  made 
in  the  name  of  the  legal  owners, 
additional  insurance  effected   by 


one  who  acquired  t)ie  title  of  the 
legal  owners,  without  knowledge 
of  the  equitable  owner,  and  with- 
out consent  indorsed  on  his  policy, 
does  not  prevent  a  recovery  on 
such  policy,  even  though  the  ac- 
tion therefor  be  brought  by  the 
person  who  effected  such  addi- 
tional insurance,  claiming  as  as- 
signee of  the  former.    lb. 

9.  The  mistake  of  naming;  one  who 
has  no  interest,  as  the  insured  in 
a  policy  of  fire  insurance,  is  cared 
by  an  indorsement,  made  by  the 
secretary,  with  notice  of  such  mis- 
take, stipulating  that  the  loss,  if 
any,  is  to  be  payable  to  a  mortffa- 

5ee  named.    SoifM  v.  JRutgera  lire 
he.  Co.,  279. 

10.  A  recovery  may  be  had  in  the 
the  name  of  the  real  party  in  in- 
tere.st  in  such  a  case,  for  the  in- 
dorsement may  be  regarded  as  a 
new  contract  of  insurance  with 
him.    lb. 

11.  An  agent  of  an  insurance  com- 
pany, authorized  to  receive  appli- 
cations and  make  them  temporar- 
ily binding,  pending  the  consid- 
eration of  the  risk,  and  to  receive 
premiums  on  renewals,  has  not 
impli€$d  authority  to  consent  to  an 
assignment  of  a  policy.  String- 
ham  V.  St.  Nicholas  Ins,  Co.,  315. 

12-  Authority  to  give  such  consent 
is  not  to  be  inferred  from  the  fact 
that  such  agent  was  authoriied  to 
purchase  the  necessary  books  for 
the  record  of  his  business  on  be- 
half of  the  company,  in  which 
books  his  record  of  such  assign- 
ment was  made,  although  the  per- 
son applying  for  the  consent  to 
the  assignment  may  have  sup- 
posed that  8uch  agent  had  author- 
ity to  grant  such  consent.     lb. 

13.  The  pecuniary  circumstances  of 
a  person  on  whose  life  insuranoa 
is  applied  for,  are  facts  material  to 
the  estimation  of  the  risk;  and  in 
an  action  on  the  policy,  the  eff«ct 
produced  on  the  mind  of  the 
medical  examiner  by  a  represeo- 
tation  that  the  applicant  is  a 
moneyed  man,  is  a  proper  subject 
of  inquiry.  VaUon  v.  National 
Loan  Fund  Life  Ass.  Societjf,  4S7. 

14.  A  mutual  insurance  company 
formed  under  the  ^neral  act  of 
1849,  L.  1849,  p.  441,  ch.  308,  may. 
under  the  power  to  determine 
"  the  mode  and  manner  "  of  exer* 
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eising  its  powers,  divide  risks  into 
classes  according  to  hazard,  so 
that  a  note  shall,  in  the  first  iu- 
stance,  be  assessed  oolj  for  losses 
of  the  class  to  which  he  belongs. 
White  V.  Ro9$,  689. 

15.  But  if  need  be,  the  whole  assets, 
including  notes  on  both  classes, 
mast  be  applied  for  payment  of 
losses  in  either  class,    lb. 

16.  The  maker  of  a  premium  note 
given  to  a  mutual  insurance  com- 
pany, is  liable  to  l)e  assessed 
thereon  for  losses  whether  occur- 
ring on  cash  premium  or  note  pre- 
mium policies,  the  fund  produc- 
ed by  cash  premiums  having  been 

•  exhausted.    White  v.  Haveiut,  5{<2. 

17.  Under  the  act  {L.  1854,  p.  773, 
ch.  369,  §  3,  amending  L.  1853,  § 
13), — providing  that  the  directors 
of  mutual  insurance  companies, 
making  assessments,  are  to  publish 
the  saiue  in  such  manner  as  they 
shall  see  fit,  or  as  the  by-laws  shall 
have  prescribed, — the  publication, 
in  the  absence  of  by-laws,  is  to  be 
made  according  to  the  discretion  of 
the  directors;  but  where  by-law^ 
prescribe  the  mode  of  publication, 
iheir  directions  must  be  followed, 
and  a  defect  therein  is  not  aided 
by  proof  of  a  personal  demand. 
Sands  v.  Shoemaker,  149. 

18.  The  act  of  1862  (L.  1862,  p.  743, 
ch.  412),  authorizing  justices  of  the 
supreme  court  to  refer  controver- 
sies arising:  l)etween  receivers  and 
members  of  mutual  insurance  com- 
panies, is  not  unconstitutional  as 
impairing  the  right  to  a  trial  by 
j  ury .    Sands  v.  Harvey,  47. 

19.  The  words  "  controversy  or  dis- 
agreement," as  used  in  that  act, 
include  actions  regularly  com- 
menced by  summons    and    com- 

Elaint,  and  in  which  an  answer 
as  been  put  in.     lb. 

20.  In  such  a  case,  the  order  may  be 
made  by  the  court  at  special  term, 
as  well  as  by  a  judge  out  of  court. 
lb. 

Contract,  9. 

INTERPLEADER. 

Under  section  122  of  the  Code  of 
Procedure,  it  is  proper  to  grant  an 
order  of  interpleader  to  a  defend- 
ant who  admits  the  debt  and 
desires  to  pay  it,  and  alleges  that 
a  controversy  as  to  the  right  to 


collect  it  exists  between  the  plain- 
tiff and  a  third  person,  in  which 
defendant  has  no  interest;  althougli 
it  be  not  alleged  that  defendant  is 
in  doubt  as  to  the  ri^ht.  So  held, 
in  foreclosure,  where  the  third 
person  claimed  as  the  payee  named 
in  the  mortgajre,  without,  however, 
having  possession  of  the  mortgage, 
and  plaintiff  claimed  as  assignee, 
having  possession  of  the  mortgage, 
but  no  other  evidence  of  title. 
TaiUon  v.  Oroh,  358. 

JAIL. 
Ebcapk. 

JOINT-STOCK  CO. 

1.  The  liability  of  individual  mem- 
bers of  a  joint-stock  company, 
after  judgment  and  execution  un- 
satisfied against  the  company, 
under  L.  1849,  ch.  258,  §  1,  as 
amended  by  L.  1853,  ch.  153,  is 
that  of  partners,  and  consists  in 
the  original  demand  against  the 
company,  not  the  jadgmeut  against 
it.     WUherhead  v.  Allen,  628. 

2.  The  complaint  therefore  must  al- 
lege a  subsir^tin^  cause  of  action 
against  the  company,  on  the  origi- 
nal demand.  Alleging  that  the 
company  became  indebted  to  plain- 
tiff lor  goods  sold,  without  alleg- 
ing a  sum  now  due,  or  a  breach  in 
any  form,  is  not  enougii,  even 
where  judgment  and  execution 
unsatisfied  is  alleged,    lb. 

JUDGE. 
Insurance,  20. 

JUDGMENT. 

1.  A  judgment  rendered  by  a  justice 
of  the  peace,  while  holding  over 
after  his  term  of  office  haid  ex- 
pired, but  before  that  of  his  suc- 
cessor commenced,  can  not  be 
impeached  collaterally.  The  office 
is  continuing  in  its  nature,  and  as 
he  was  in  undisputed  possession 
under  apparent,  authority  of  law, 
his  title  can  only  be  questioned  in 
a  proceeding  directly  involving 
that  issue.  Ready.  City  of  Buffalo, 
22. 

2.  A  judgment,  even  though  re- 
covered  in  an  action  of  tort,  is  a 
contract,  within  the  provisions  of 
the  Code  allowing  a  claim  on  con- 
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tract  to  be  set  ap  as  a  counter- 
claim, in  any  action  on  contract. 
Taylor  v.  Root,  882. 
8.  The  original  cause  of  action  is 
merged  in  the  judgment,    lb. 

AlCSNDMENTp  2;    AFPEA.L,  12;    CON- 
FESSION OF  JUDOMKNT;  EVI- 
DENCE, 0;  Foreclosure, 
1,  8;  Lien;  Mortgage, 
5;  Sale,  8. 

JUDICIAL   SALE. 

Loan   Commissioners,    1;   Parti- 
tion, 8. 

JURISDICTION. 
Partition,  6. 

LANDLORD  AND  TENANT. 

1.  Where  the  plaintiff  demised  a 
tract  of  land  to  the  defendants 
for  a  term  of  years,  and  reserved 
to  his  own  use  a  building  thereon 
till  a  speci6ed  date  before  the  ex- 
piration of  the  term,  and,  no  de- 
mand being  made  by  the  defend- 
ants, continued^  to  occupy  the 
building  after  the  time  for  which 
he  had  reserved  it  had  expired, — 
Heldt  that  this  did  not  amount  to 
an  eviction  by  the  plaintiff,  since 
the  defendant  had  never  been  in 
possession.  Vanderpooi  v.  8miUi, 
461. 

2.  It  seenu,  thai  if  the  tenants  had 
demanded  possession  at  the  day 
appointed,  refusal  by  the  landlord 
to  deliver  up  possession  would  not 
have  constituted  an  eviction,    lb. 

8.  In  both  the  above  cases  the  pro- 
per remedy  of  the  tenants  is  an 
action  on  the  landlord's  covenant. 
lb. 

4.  Though  the  tenants,  immediately 
upon  the  holding  over  (they  not 
having  demanded  possession)  no- 
tified the  landlord  of  their  inten- 
tion to  rescind  the  lease,  the  latter 
can  recover  rent  of  them  for  a 
subsequent  quarter,  lb. 
Contract,  8;  Real  Property. 

LEASE. 

Contract,  8;  Landlord  and  Ten- 
ant, 1. 

LEGACY. 

A  bequest  to  a  voluntary  and  unin- 
corporated    body    of    persons  — 


described  as  the  "  Areot  Miasloii,'' 
— Held,  invalid  for  want  of  a 
capable  legatee.  Sherwood  v. 
American  Bible  Society,  227. 
Corporation,  1;  Foreign  Corpor- 
ation, 1;  Will,  2. 

LIBERTIES. 
Escape. 

LIEN. 

A  specific  equitable  lien  upon  land  is 

f»referred  to  a  subsequent  legal 
ien  by  judgment.  Stetieni  v. 
Watson,  802. 

Mortgage,  7;  Taxes. 

LIMITATION  OF  ACTION. 

1.  The  statute  limitaUcm  agwnst  an 
action  to  redeem  does  not  impair 
the  right  of  the  party,  if  in  legal 
possession,  to  defend  his  posses- 
sion.    WelU  v.  Pierce,  559. 

2.  The  short  limitation  provided  by 
2  H.  8.  80,  §  88.  in  the  case  of  a 
claim  disputed  or  rejected  and  not 
refern>d,  is  only  applicable  where 
the  presentment  and  rejection  take 
place  after  publication  of  notice  to 
creditors.     Tucker  v.  IWker,  42a 

3.  A  written  promise  is  not  necessary 
in  order  to  take  out  of  the  statute 
of  limitation  a  demand  which  had 
accrued  and  had  not  been  barred 
when  the  Code  of  Procedure  took 
effect.     Van  Alen  v.  FdU,AS». 

Suspension  of  Power  of  Auera- 

TION. 

LOAN. 
Usury,  8. 

LOAN  COMMISSIONERS. 

1.  Where  both  the  commissionen 
for  loaning  United  States  moneys 
are  present  at,  and  make,  a  sale  of 
mort.ga)red  premises,  the  fact  that 
the  entry  of  the  sale  in  the  book 
of  minutes,  though  purporting  to 
be  the  act  of  both,  was  made  by 
one  only  of  them,  and  was  signed 
only  by  him,  does  not  amonnt  to 
a  fatal  irregularity.  White  v. 
2^e«^r,  585. 

2.  The  omit4sion  of  the  loan  oommls- 
sinners  to  enter  in  their  minat« 
book  the  order  for,  and  a  copy  of 
the  advertisement  of  sale,  ami  a 
designation  of  the  pliwee  whers» 
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and  tbe  persons  hy  Trhom,  the  ad- 
vertisem<  lit  was  posted,  does  not 
affect  tbe  vitality  of  the  sale,  as 
against  a  bona  fids  purchaser, 
'ignorant  of  the  irregularity.    lb. 

LOST  PAPER. 
Bills,  Notes  aivd  Checks,  3. 

MARRIED  WOMAN. 

Ck)NFB88ION  OF  JUDGMENT. 

MASTER  AND  SERVANT. 
New  Trial,  1. 

MISDEMEANOR. 
Arrest. 

MISNOMER. 

Under  the  Code  of  Procedure,  the 
only  way  to  take  advanta^re  of  a 
mere  misnomer, — e.  g.,  the  bring- 
ing of  an  action  by  a  married  wo- 
man in  her  maiden  name, — is  by 
answer ;  if  not  set  up  by  answer, 
advantage  can  not  be  taken  of  it 
on  the  trial.  TVaver  v.  EigMh<ive. 
R.  R.  Co,,  422. 

Pleading,  1 

MISTAKE. 
Reformation  of  Instrument,  1. 

MONEY  PAID. 

Bills,  Notes,  and  Checks,  1 ; 
Contract,  10. 

MONEY  RECEIVED. 
Sale,  9. 

MORTGAGE. 

1.  A  bona  fids  assignee  for  value,  of  a 
mortgage  of  land,  originally  given 
as  consideration  for  a  fraudulent 
transfer  of  the  land,  may  foreclose 
the  mortgage,  notwithstanding  the 
transfer  has  been  adjudged  void 
as  against  creditors.  Smart  v.  Be- 
ifi^Tif.  253. 

2.  Although  the  assignee  of  one, 
who,  by  his  own  false  representa- 
tions was  estopped  from  setting 
up,  against  a  mortgage  made  hy 
him,  an  outstanding  title,  is  like- 
wise estopped, — ^lie  is  not  preclu- 
ded  from    purchasing  such  out- 
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standing  title,  and  then  setting 
it  up  against  the  mortgage.  WeUa 
V.  Pierce,  659. 

.  After  assigning  a  part  interest  in 
a  mortgage,  the  mortgagee  accep- 
ted from  the  mortgagor  a  convey- 
ance of  the  land,  instead  of  fore- 
closing, and  subsequently  the  as- 
signee of  the  part  interest  in  the 
mortgage  procured  the  mortgagee 
to  convey  the  premines  to  one  to 
whom  he  had  agreed  to  sell  his 
interest  in  the  mortgage,  and  he 
received  from  the  latter,  as  the 
agent  of  the  mortgagee,  promis- 
sory notes  for  the  value  of  the 
mortgagee's  interest. 

Hdd,  1.  That  the  mortgagee 
was  not  bound  to  satisfy  the 
mortgage  without  payment  of  the 
notes. 

2.  That  the  mortgagee  was  a 
necessary  party  to  an  action  to 
compel  satisfaction  of  the  mort- 
gage. Ranger  v.  Chodrieh,  1. 
,  It  seems,  that  where  a  transfer  is 
set  aside  as  fraudulent  as  against 
creditors,  a  mortgage,  given  by 
the  fraudulent  transferee  in  con- 
sideration of  the  transfer,  and  as- 
signed to  a  bona  fide  purchaser 
for  value,  is,  as  between  the  par- 
ties  to  the  fraud  and  their  credi- 
tors, chargeable  wholly  to  the  for- 
mer; and  on  its  forecloseure  the 
creditors  are  entitled  to  the 
whole  surplus.  Smart  v.  Dement, 
253. 

,  A  mortgage  of  all  the  property 
of  a  railroad  company  already  or 
afterwaid  to  be  acquired,  inequity 
binds  after  acquired  property,  as 
against  the  mortgagors,  and  all 
persons  claiming  under  them,  ex- 
cept purchasers  for  value  and 
without  notice  ;  and  especially  as 
against  claimants  under  a  junior 
mortgage,  which  by  its  terms  is 
subject  to  the  prior  mortgage,  and 
against  junior  judgment  creditors. 
Stetensy,  Watson,  302, 
Tbe  legal  assumption  is  that  the 
after-acquired  lands  were  neces- 
sary for  the  company,  and  were 
properly  acquired  by  it.  lb. 
A  mortgagee^  who  by  fraud  of 
the  owner  of  the  equity  of  re- 
demption is  induced  to  release 
part  of  the  land  from  the  lien  of 
the  mortgage,  and  thus  enables 
the  latter  to  convey  it,  which  he 
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does,  so  that  the  lien  of  the  mort- 
gage can  not  be  restored,  is  entitled 
to  recover  from  him  the  amount 
of  the  lien  so  released ;  not  merely 
the  deficiencj  which  may  result 
on  the  mortgage.   JStebbins  v.  JIov>- 
eU,  297. 
Deed,  5;    Foreclosukk,  2;   Hus- 
band AND  Wipe,  1 ;  Limita- 
tion OF  Action,  1 ;  Loan 
Commissioners,  2. 

MOTIONS  AND  ORDERS. 
Appeal,  8. 

MUNICIPAL  CORPORATION. 

A  municipal  corporation  is  liable  ii 
an  action  for  negligence  in  the 
construction  of  a  work  under  u 
street,  undertaken  by  an  individ- 
ual for  private  benefit,  where  the 
work  is  done  under  permission  of 
the  corporation,  with  a  condition 
that  it  is  to  be  done  under  direc- 
tion of  a  proper  oflScer  of  the  cor- 
poration, and  no  sucli  supervision 
is  bestowed  by  them  upon  it.  Wen- 
dell V.  Mayor,  <£•<;.,  of  Troy,  5G3. 
Arrest  ;  Evidence,  8. 

NEGLIGENCE. 

IIiGirwAYS,  2;  Municipal  Corpora- 
tion. 

NEW  TRIAL. 

The  common-law  rule  that  the  ad- 
mission of  incompetent  evidence 
is  ground  for  reversal  unless  it 
appears  that  the  appellant  could 
not  have  been  injured  by  it, — 
applied.     WUson  v.  Wilson,  621. 

2.  On  a  motion  for  a  new  trial  on 
the  ground  of  excessive  damages, 
the  court  may  refuse  to  set  aside 
the  verdict,  if  plaintiff  will  con- 
sent to  deduct  the  amount  deemed 
excessive.  8ear$  v.  Conover,  179. 
Trial,  1. 

NOTICE. 

Admsaburbmbnt  of  Dower,   1 ; 
Insurance,  5. 

OFFICR 
Judgment,  1. 


OFFICERS. 

Officers  compensated  by  a  rommb* 
sion,  are,  in  the  absence  of  agree- 
ment, entitled  to  share  equally, 
although  the  labor  be  not  equal- 
ly shared.     White  v.  BuUock,  578. 

Building  Association  ;  Evidence, 
8 ;  Highways,  1. 

PARENT  AND  CHILD. 

Where  a  minor  child  is  injured  by 
negligence,  the  parent  may  re- 
cover  for  the  loss  of  service  tot 
the  remainder  of  the  period  of 
minority ;  and,  if  the  disability 
continue  beyond  that  period,  the 
child  may  recover  for  such  fur- 
ther loss.  Trai>er  v.  Eiffhih-ave.  II 
It.  Co.,  422. 

PARTIES. 

Trustees  must  all  unite  in  brinjriDg 
an  action  on  behalf  of  the  estate. 
Thatcher  v.  Candee,  387. 
Banking  ;  Carrier,  2  ;  Contract, 
12 ;  Counter-claim,  1 ;  Credi- 
tors* Action,  1,2;  Defense, 
2  ;  E.TECTMKNT,  3  ;  Fore- 
closure. 1;  Insltiance, 
8, 10 ;  Interpleader; 
Pleading.  4 ; 
Sale.  10. 

PARTITION. 

1.  Where  land,  of  which  one  undi- 
vided share  is  held  in  fee,  and  the 
other  undivided  share  in  tenancies 
for  life  and  in  remainder,  is  con- 
veyed in  parcels,  by  successive 
deeds,  to  different  persons,  the  la- 
ter conveyances  expressly  refer- 
ring to  the  former  and  bein$r  sub- 
ject thereto,  the  court,  on  making 
partition  between  the  owners  of 
the  undivided  intervssts,  should 
give  effect  to  the  earliest  convey- 
ances in  preference  to  the  later. 

Warfield  v.  Crane,  525. 

2.  The  principle  of  partition  is  the 
same  where  a  sale  Is  necessary,  as 
where  actual  partition  is  made; 
and  the  righfta  of  the  parties  in 
the  proceeds  of  sale  are  the  same 
as  in  the  lands  themselves.    Ih. 

3.  Where  the  equities  of  the  case 
five  some  of  the  parties  an  in- 
terest in  specific  parcels,  they  aw 
entitled  to  have  the  S'^'unl  valoe 
of  such  parcels  ascc!.ained:  and 
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a  judgment  directing  that  the 
▼alue  of  the  parcels  assigned  on 
aceonnt  of  such  equities,  shall  be 
estimated  at  the  same  rate  as  the 
other  parcels  bring  upon  a  sale, 
is  error,  unless  it  appears  by  the 
record  that  it  did  not  work  injus- 
tice,   lb, 

4,  A  judgment  in  partition  is  not 
defective  because  the  affidavits  on 
which  service  of  summons  by  pub- 
lication was  ordered  did  not  allege 
the  non-residence  of  the  parties 
who  were  thus  served,  and  stated 
on  information  and  belief  the  in- 
ability to  find  them  within  the 
State.    Van  Wyck  v.  Hardy,  496. 

5.  It  is  enough  to  give  jurisdiction 
that  the  fact  that  the  defendants 
could  not  with  due  diligence  be 
found  within  the  State,  appeared 
to  the  satisfaction  of  the  judge  to 
whom  the  application  was  made. 
lb. 

Amendment,  2. 

PARTNERSHIP. 

1.  Two  mercantile  firms  mutually 
agreed  each  to  put  out  contracts 
for  sale  and  delivery  of  produce 
at  future  days,  all  profits  of  such 
adventures  and  all  losses,  to  be 
equally  divided  between  the  firms. 
Heldf  that  the  members  of  one 
firm  were  liable  with  the  other,  as 
partners,  upon  a  contract  which 
the  other  firm  made  and  signed  in 
their  own  name,  pursuant  to  this 
agreement.     Smith  v.  Wright,  274. 

d.  Although,  every  member  of  a 
firm,  is,  in  a  sen^e,  a  general  agent 
of  the  firm,  a  firm  is  not  neces- 
sarily the  agent,  general  or  special, 
of  any  other  firm  in  which  either 
of  its  members  is  a  partner.  Wright 
T.  Ames,  644. 

Defense,  2. 

PAYMENT. 

1.  A  creditor  does  not  exonerate  his 
debtor  bv  agreeing  with  a  third 
psrty  who  assumes  payment  of 
the  debt,  to  receive  payment  from 
the  latter  in  negotiable  paper,  if 
the  agreement  is  never  carried  in- 
to efiect.  Giving  credit  in  account 
for  such  paper,  under  a  mistake, 
is  not  conclusive  on  this  question. 
Bies  V.  Isham,  87. 
IV. — 44 


2.  The  fact  that  a  collecting  agent, 
upon  presenting  a  draft,  receives 
the  drawee's  check  upon  a  local 
bank  for  the  amount,  and  surren- 
ders the  draft  to  the  drawee,  who 
stamps  it  "  paid,"  is  not  payment, 
so  as  to  discharge  the  drawer,  if 
the  check  on  due  presentment  is 
refused  payment.  Turnery.  Batik 
of  Fox  Lake,  434. 

3.  It  is  not  laches  in  the  present- 
ment of  such  a  check,  to  present 
it  through  the  clearin^^-house,  the 
day  after  it  is  received,  if  this  be 
proven  to  be  the  usage  of  the 
place. 

Ck)NTRACT,  10 ;  Mortgage,  2 ; 
Sale,  11. 


PERPETUITIES. 

Charitable  donations  of  a  public  na- 
ture, if  contingent  and  executory, 
form  no  exception  to  the  law 
against  perpetuities.  Roee  v.  Bote, 
108. 

PLEADING. 

1.  A  mere  misnomer  in  pleading  is 
a  formal  error,  amendable  in  the 
court  of  original  jurisdiction  ;  and 
will  not  be  noticed  in  this  court. 
Traver  v.  Eighth-ave.  B.  B.  Co., 
422. 

2.  Where  the  making  of  a  contract 
giving  credit  is  induced  by  fraud, 
the  creditor  may  sue  upon  the  im- 
plied agreement  founded  on  the 
consideration  of  the  contract,  and 
may  prove  tie  fraud  under  tlie 
ordinary  complaint  for  goods  sold. 
&c.,  for  the  purpose  of  avoiding 
the  stipulation  as  to  credit.  Wei- 
gand  v.  iHchel,  602. 

3.  In  a  suit  for  damafres  on  the 
breach  of  a  contract,  the  complaint 
is  defective  unless  it  avers  a  for- 
mal  tender  of  performance  on  the 
part  of  the  plaintiff  (no  excuse 
being  shown).  Smith  v.  Wright, 
274. 

4.  In  on  answer  alleging  a  defect  of 
parties,  defendant  must  state  pre- 
cisely and  truly  who  were  the  par- 
ties, and  an  error  wliolly  vitiates 
the  answer.  Thus  in  an  action  for 
goods  sold,  an  answer  that  A.  and 
B.  were  partners  with  defendant 
and  should  have  been  joined,  is 
not  sufficient  to  admit  proof  that 
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A.  waa  a  partner.     Wdffand  v.  8i- 
ehM,  509. 
^AUSB  OF  Action  ;  Exbctmbnt,  8 ; 
EvroENCE,  25 ;  Jotnt-Stock 
Company,  2 ;  Misno- 
mer:   U8DBT,2. 

PLEDGE. 
Bill  of  Lading,  5. 

POWER  IN  TRUST. 
Trust,  2. 

POWER  OP  ATTORNEY. 
Assignment,  4. 

PRINCIPAL  AND  AGENT. 

1.  An  agent  can  not  create  an  au- 
thority in  himself  to  do  a  particu- 
lar act,  by  its  performance,  or  by 
asserting  his  authority  to  do  it. 
To  bind  the  principal  the  agency 
must  l^e  established,  and  one  of  so 
general  a  nature  as  to  give  him 
authority  to  do  the  act  in  ques- 
tion or  a  subsequent  ratification 
with  full  knowledge,  must  be 
proved.  Stringham  v.  St.  Nicho- 
las Ins.  Co.,  815. 

2.  An  agent  can  not  retain  for  him- 
self, any  of  the  profits  or  advao- 
tages  of  a  contract  made  by  him, 
except  by  the  princi pal's  ponnent, 
given  with  full  knowled|?e  of  the 
facts.    Wilson  v.  Wilson,  621. 

Factor  ;   Partnership,  2. 

TRINCIPAL  AND  SURETY. 

One  standing  in  the  position  of  a 
surety  is  not  exonerated  by  an 
agreement  of  the  creditor  to  ffive 
time  to  the  principal  debtor,  if 
the  ajrreement  was  made  with  the 
consent  of  the  former.  Bice  v. 
Isham,  87. 

Appeal,  12. 

PRIVATE  W^A\. 

The  rule  that  a  grantee  of  land  is 
entitled  to  a  way  of  necessity  over 
the  land  of  his  grantor,  is  appli- 
cable, where  iuRtead  of  a  formal 
there  is  an  equitable  grant  of  the 
title  with  the  right  of  possession. 
Simmons  v.  Sines,  24G. 

PUBLICATION. 

Insurance,  17 ;  Partition,  4 ; 
Service  and  Proof,  1. 


QUESTION  OF  LAW  AKD  FACT. 

Damages,  2 ;   Eyidknce,  1ft,  3i  ; 
Sale,  12 ;  Usurt,  S. 

RAILROAD  COMPANIES. 

1.  Defendants,  a    railroad  eorpoft- 
tion,  in  soliciting  a  loan  of  money, 
offered  to  give  lenders  th^r  bonds, 
and   the    privil^e    of   becoraiDg 
stockholders  in  the  cotf^ny  to 
half  the  amoant  of   their  loao. 
Plaintiff   subeeribed  to  the  loan 
and  received  a  provisioiial  certifi- 
cate declaring  him  to  be  entitled 
to  the  scrip  certificates  for  shares 
of  stock  after  a  eertain  day  fixed. 
At  the  bottom  of  the  certificita 
was  a  memorandum,  stating  that 
the  exchange  of  the  provisiooal 
certificates    for  the  scrip  eertifi- 
cates  was  '*  limited  to  1st  Janaaiy^ 
185    ."    The  year  was  inteotite- 
ally  left  blank,  but  by  a  vole  of 
the  company  was  afterwards  fiied 
at  1855.     In  1857.  plaintiff  having 
paid  up  the  whole  amount  of  his 
subscription  to  the  loan,  and  hav- 
ing offered  to  pay  all  installments 
that  had  been  called  on  the  stock, 
with  interest   thereon,  demanded 
the  stock  of  the  compaoy,  which 
waa   refused.     Seld,  that  having 
accepted  the  terms  offered  by  the 
company,  and  complied  with  all 
the  conditions  In  regard  to  the 
loan,  his  right  to  the  stock  became 
absolute  and  waa  not  cntoff  by  the 
notice  on  the   provisional  certifi- 
cate.     Van  Alen  v.  Illinois  Om- 
tral  R.  B.  Co. ,  443. 

2.  It  seems,  it  would  have  been  ths 
same  if  the  date  had  been  filled  in 
when  the  certificate  was  issoedL  ift. 

3.  The  provisionaof  the  general  rtil- 
road  act,  making  the  section  re- 
quiring companies  to  eonstnici 
fences  and  gates  applicable  to  pre- 
pre-existing  companies,  if  not  in- 
consistent with  their  characters, 
makes  it  apply  to  a  company 
whose  charter  required  it  toona- 
struct  fences,  and  left  it  to  tbe 
land-ownere  to  make  ga^cs.  J^^'l* 
V.  Hudson  River  R.  R.  Co.,  287. 

4.  The  provisions  of  law  requiring 
railroad  companies  to  fence,  Ac 
are  to  be  regarded  not  mendy  bi 
a  regulation  between  land-owners, 
but  are  to  have  an  extended  appli 
cation  as  a  police  regulation  lor 
the  safety  of  the  publiow    Ih. 
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di  The  general  railroad  act  of  1850  re 
quires  the  oompanies  to  erect  fences 
of  safficient  height  and  strength 
to  prevent  cattle  and  other  animals 
from  getting  upon  the  railroad. 
Tollman  v.  Byracuse,  de.  B.  B. 
Co.,  851. 

6.  The  fact  that  the  language  of  the 
act  requires  such  fences  to  be  of 
the  height,  &c.,  of  a  division  fence 
required  hj  law,  while  the  statutes 
prescribe  no  height,  &c. ,  for  divi- 
bion  fences,  does  not  render  the 
act  inoperative.    lb, 

MORTGAGB,  5. 

RATIFICATION. 
Sale,  2,  9. 

REAL  PROPERTY. 

Wheie  a  building  is  erected  upon 
the  land  of  one  person  hy  another 
person,  without  any  authority  or 
agreement  in  respect  thereto,  it 
becomes  a  part  of  the  realty,  and 
passes  with  a  conveyance  of  the 

.  land  ;  and  to  take  the  case  out  of 
this  principle,  on  the  ground  that 
the  building  was  erected  by  a  ten- 
ant for  purposes  of  trade  and  busi- 
ness, it  is  not  enough  to  show  that 
it  was  occupied  for  the  purposes 
of  business,  but  the  existence  of 
the  relation  of  tenant  must  be 
made  out  by  express  proof  or  clear 
implication,  and  it  must  also  be 
shown  that  the  building  was  erect- 
ed by  the  tenant  for  the  purposes 
of  trade  or  business,  and  that  he 
exercised  his  right  of  removal  dur- 
ing the  term.  Sichtmperv.  Morss, 
55. 

RECEIVER. 
Deed.  5 ;  Insukancs,  18. 

RECORDING  DEED. 
Deed,  1. 

REFEREE. 
CoKTSHFT,  1 ;  Evidence,  10. 

REFERENCE. 

1.  An  exception  does  not  lie  to  the 
report  of  a  referee,  upon  the 
ground  that  he  has  refused  to  find 
upon  a  question  of  fact  other  than 
the  issues  in  the  cause.  WiUiie 
▼.  Eaddie,  024. 


2.  This  court  will  not  rererse  a 
judgment  entered  on  the  report  of 
a  referee,  on  the  ground  that  the 
action  was  not  referable,  if  it  be 
one  that  might  rtMjuire  the  exam- 
ination of  a  long  account,  and  the 
affidavits  on  which  it  was  ordered 
are  not  brought  before  the  court 
on  appeal.  The  presumption  is 
that  the  necessary  facts  were 
shown.  Van  Marter  v.  UotchkUa, 
484. 

Iksukance,  18. 

REFORMATION  OF  INSTRU- 
MENT. 

1.  A  court  of  equity  may  reform  a 
written  contract,  upon  parol  evi- 
dence of  fraud  or  mistake,  although 
the  contract  be  one  which  the 
statute  of  frauds  requires  to  be  in 
writing.    Bidet'  v.  PoweU,  63. 

2.  B  seems,  that  the  mistake  must  be 
mutual,  or  fraud  be  shown.    Jb, 

RELEASE. 

Accord  and  Satisfaction  ;  Moet- 
oaob,  7 ;  Sale,  10. 

RELIGIOUS  CORPORATION. 

1.  A  subscription  made  at  the  form- 
ation of  a  religious  society,  but 
before  its  incorporation,  for  the 
use  and  l>enefit  of  the  society  and 
to  carnr  out  its  objects, — «.  g.,  to- 
ward the  erection  of  a  building, 
and  to  the  support  of  a  minister, 
— is  presumed  legal,  in  the  ab- 
sence of  evidence  to  the  contrary ; 
and  upon  the  subsequent  incorpor- 
ation of  the  society,  under  L.  1818, 
ch.  60,  §  4,  the  trustees  became 
vested  with  the  right  to  collect  the 
subscription.  Beformed  ProtestOfU 
IhUcfi  Church  V.  Brawn,  81. 

2.  Where  land  is  conveyed  to  indi- 
viduals as  trustees  of  a  religious 
corporation,  in  trust  for  the  pur- 
poses of  the  corporation,  the  sta- 
tute of  trusts  vests  the  legal  title 
in  the  corporation ;  and  an  action 
to  recover  possession  should  be 
brought  in  the  name  of  the  cor- 
poration, and  the  individual  grant- 
ees should  not  join  as  plaintiffsi 
Van  Devzen  v.  Trustees  of  Presby- 
terian Congregation,  465. 

REMAINDER. 
The  ancertalnty  which  makes  a  re 
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mainder  oontingent  is  ancertaintj 
aa  to  who  will  take  at  anj  given 
.iime»  if  the  precedent  estate  should 
then  terminate.  If  there  are  per- 
sons in  being  who  would  be  en- 
titled to  take  if  the  precedent 
estate  should  presently  determine, 
(heir  interest  is  a  vested  future 
estate,  under  the  revised  statutes, 
notwithstanding  that  it  may  be 
'  liable  to  be  defeated, — e.  g.,  by  the 
death  of  such  a  person,  before  the 
precedent  estate  actually  deter- 
mines.   Sheridan  v.  Home,  216. 

RENT. 

AcriOK,  S ;  Crbditorb'  Action,  4 ; 
Lahdlo&d  akd  Tenant,  4. 

REPLEVIN. 
Sals,  8. 

SALE. 

1.  The  case  of  an  agreement  to  de- 
liver a  specified  number  of  cords 
of  firewood,  to  be  cut  from  stand- 
ing trees,  is  not  a  contract  for 
manufacture,  but  is  a  sale,  within | 
the  meaning  of  the  statute  of 
frauds.  Smith  v.  N.  F.  Central  B. 
R,  Co.,  263. 

2  The  employer  of  a  building  con- 
tractor, authorized  the  contractor 
to  bay  lumber,  and  give  an  order 
npon  him  (the  employer),  for  the 
price,  promising  to  pay,  and  charge 
it  upon  the  contract.  The  con- 
tractor bought  the  lumber  on  the 
credit  of  the  employer's  name, 
and,  after  it  was  delivered  upon 
the  employer's  premises,  the  bill 
for  the  lumber  was  presented  to 
the  employer,  who  then  promised 
verbally  to  pay  it.  Held,  that  al- 
though the  employer  was  not  ren- 
dered liable  by  the  purchase  aud 
delivery  in  his  name,  instead  of  in 
the  contractor's  name  with  an  order 
on  him  for  payment, — his  subse- 
<(aent  promise  to  pay  operated  as 
a  waiver  of  the  oraer,  and  a  ratifi- 
cation of  the  contractor's  agency 
in  the  purchase.  Wation  v.  Gray, 
540. 

3.  A  seller  of  goods  for  cash  on  de- 
livery, who  delivers  without  pay- 
ment, can  not  recover  possession 
from  the  master  and  owners  of  a 
vessel  on  which  they  have  been 
shipped,  after  the  master,  in  the 


usnal  course  of  business,  and  with- 
out notice,  has  given  a  negotiable 
bill  of  lading  therefor  to  the  fraud- 
ulent buyer.  Western  JVtmtpcf' 
taiion  Co,  ▼.  Marshall,  575. 

4.  Third  persons  making  advances  to 
the  fraudulent  buyer,  in  good  £udi 
and  without  notice,  on  the  credit 
of  such  bill  of  lading,  are  also  pro- 
tected,    lb. 

5.  The  rule  that  one  purchasing  is 
good  faith  from  a  fraudulent  vend- 
or acquires  a  good  title,  is  appli- 
cable to  such  cases.    76. 

6.  An  executory  sale  of  an  interest  is 
a  vessel  yet  to  be  bnilt,  posses  no 
interest  in  the  vessel  when  it 
comes  into  existence,  as  sgaiosi  a 
purchaser  after  that  time  having 
no  notice  of  the  previous  ssle. 
Seymour  r.  Montgomery,  2(fl, 

7.  A  buyer  having  paid  for  cfaattdi^ 
to  be  delivered  at  a  future  dsy,  is 
not  bound  to  receive  them  afier 
that  day  has  passed,  unless  the 
delay  was  caused  by  his  acts  be- 
fore the  day,  or  unlets  he  bss 
waived  punctual  performance. 
Mouw  V.  Levis,  121. 

8.  The  retaking  of  the  merchandise 
by  the  seller,  in  transitvt,  from  the 
possession  of  the  carrier,  in  ta 
action  of  replevin  of  which  the 
transferee  of  the  bill  of  Isding  hsd 
no  notice,  and  the  recoveiy  of 
judgment  in  favor  of  the  seller, 
in  such  action,  do  not  bar  the  right 
of  the  transferee  of  the  bill  of 
lading  to  maintain  an  actioa 
against  the  seller  for  convenion. 
Rawls  V.  Deader,  12. 

9.  A  seller  of  merchandise,  with  a 
lien  for  the  price,  who, with  knowl- 
edge that  the  buyer  has  obtained 
sdvances  upon  a  consignment  of 
it  to  factors  abroad,  sues  the  Iv/- 
er,  on  contract,  for  the  price, 
thereby  ratifies  the  sale,  and  can 
not  afterward  recover  against  the 
consignees  in  an  action  for  mosey 
received.  WUmd  v.  Biehardstm, 
614. 

10.  The  buyer  of  a  chattel  which 
was  mortgaged,  delivered  to  tlie 
mortgagee  a  part  of  the  consider- 
ation of  the  sale,  upon  sn  ondfr- 
standing  between  all  parties  tbtt 
the  latter  should  relinquish  his 
claim  on  the  chattel  and  look  to 
the  mortgagor  for  the  balance  doe 
on    the   mortgage.      Held,  tksft 
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though  lie  gave  no  formal  dis- 
charge, he  cijuld  not  afterwards 
enforce  the  mortgapre  against  the 
buyer  of  the  chattel.  RickerBon 
V.  Boeder,  60. 

11.  Wh^n  the  maker  of  an  article 
takes  it  back  after  deliverj,  be- 
cause it  remains  unpaid  for,  the 
presumption  is  that  the  sale  is 
rescinded,  unless  there  is  some 
evidence  to  show  an  intent  to  take 
it  for  the  purpose  of  resale  on  the 
buyer's  account,  or  otherwise  not 
to  discharjre  the  debt  due  for  the 
pric«.    Sloans  v.  Van  Wyek,  260. 

12.  If  the  evidence  is  conflicting,  it 
is  a  question  for  the  jury.     1 6. 

Bill  op  Lading,  8;  Evidence,  18, 

18;  Insurance,  3;  Shipping; 

Taxes. 

SATISFACTION. 
Mortgage,  2. 

SCHOOL. 
Evidence,  28. 

SERVICE  AND  PROOF. 

1.  An  order  for  publication  of  sum- 
mon.4  is  satisfied  by  the  publica- 
tion of  a  copy  substantially  correct. 
An  omission  of  unnecessary  words 
can  not  vitiate.  Van  Wyek  v.  Har- 
dy, 496. 

2.  It  is  enough  if  the  designation  of 
.  the  place  fur  serving  the  answer, 

is  as  specific  as  is  usual  in  ordinary 
correspondence  between  individ- 
uals in  relation  to  the  most  import- 
ant businefs.  76. 
8.  "Forthwith,"  in  the  provision  of 
the  statute,  as  to  the  time  of  mail- 
ing, means  without  delay ;  and  a 
reasonable  time  must  be  allowed, 
in  view  of  the  circumstances  of 
each  case  : — ^In  this  case  four  days. 
76. 

Partition,  4. 

SET-OFF, 

The  code  of  procedure  has  not  alter- 
ed the  rule  of  2  B.  8.  864,  §  18, 
subdivisions  7,  9,  that  a  claim  ex- 
isting against  the  assignor,  and  in 
favor  of  the  maker  of  a  promis- 
sory note,  which  was  assigned  for 
value  before  it  became  due,  al- 
though with  notice  of  the  offset, 
can  not  be  set  off  against  the  note 


in    the   hands   of    the    assignee. 
WiUiarM  v.  Brown,  607. 

SEWERS. 
Highways,  2. 

SHERIFF. 
Congress. 

SHIPPING. 

Four  parties  agreed  to  build  a  vessel, 
each  to  contribute  one-quarter  of 
the  cost,  and  each  to  be  onor 
quarter  owner,  and  two  of  them 
to  be  each  entitled  to  buy  the 
shares  of  the  others.  Held,  that 
one  of  ^hem  who  accordingly  pur- 
chased the  share  of  another,  could 
not  defend  an  action  for  the  priest, 
on  the  ground  that  before  build- 
ing the  vessel,  the  vendor  had 
made  an  executory  sale  of  the 
same  share  to  another  of  the  four, 
and  received  a  part  of  the  price. 
Seymour  v.  Montgomery,  207. 
Bill  op  Lading,  6. 

SPECIAL  PROCEEDING. 
Appeal,  4. 

STATUTE. 

A  statute  which  does  not  take  awav 
any  right,  nor  impose  a  substanti- 
ally new  duty,  but  regulates  with 
additional  requirements,  a  duty 
imposed  by  a  previous  act,  is  not 
to  be  deemed  inconsistent  with  the 
previous  act.  StaaU  v.  Hudson  Biv- 
er  B,  B.  Co.,  287. 

Railroad  Co.,  4,  6. 

SUBSCRIPTIONS. 
Religious  Corporation,  1. 

SUMMONS. 

Amendment,  2 ;  Partition,  4 ; 
Service  and  Proof,  1 

SUPERVISORS 
County. 

SURROGATE. 

The  surrogate,  upon  a  final  or  liti- 
gated accounting  of  an  executor  or 
administrator,  has  no  jurisdiction 
to  try  the  validity  and  amount  of 
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fi  disputed   demand    agalnnt   the 
estate.     Tucker  v.  Tucker,  428. 
Appeal,  2  ;   ARBiTRAxroN  ;   Exec- 
utors AKD  Administrators,  2,  4. 

BUSPENSION  OF  POWER  OP 
ALIENATION. 

1 .  The  conferring  of  the  naked  legal 
title  upon  executors,  d^tes  not  pre- 
vent a  bequest  from  being  void  for 
suspending  the  real  ownership  of 
tlie  fund,  contrary  to  the  statute. 
Roee  V.  Rose,  108. 
8.  Where  a  primary  gift,  not  Tented, 
-  is  declared  void  for  being  made 
*4Dontingent  on  an  event  other  than 
the  determination  of  one  or  two 
lives,  tlie  limitation  over,  depend- 
ent on   the  same  contingency,  is 
void  also,  and  can  not  be  sustained 
"by  regarding  it  as  accelerated  and 
'  Tested  immediately,     lb, 
•        Pbrpstuitiss  ;  Will,  2. 

TAXES. 

After  sale  of  personal  property  on 
execution  issued  on  a  voidable 
judgment,  whether  the  property 
actually  belonged  to  the  judgment 
debtor  or  to  another,  a  tax,  subse- 
quently levied  on  the  debtor,  con- 
stitutes no  lien  on  the  property, 
and  a  purchaser  of  the  property 
at  the  tax  sale  acquires  no  title. 
'!^rabaek  v.  Stebbins,  100. 

TREES. 
Sale,  1. 

TRESPASSER 

A  trespasser  can  not  defend  an  action 
brought  by  one  in  possession  of 
land,  claiming  to  be  owner,  by 
alleging  a  breach  of  a  condition  in 
the  deed  under  which  plaintiffs 
claim.    Eobie  v.  Sedgwick,  73. 

TRIAL. 

Admission  of  evidence,  which,  in  it- 
self, is  immaterial  and,  therefore, 
by  the  general  rule,  no  ground  for 
reversal,  becomes  a  ground  of  re- 
versal, if  subsequent  testimony  of 
the  unsuccessful  party,  upon  a 
material  point  is  inconsistent  with 
it,  and  it  may  have  had  weight 
in  discrediting  such  testimony, 
and  leading  to  tho  judgment  ap-| 


pealed  from.  WiUon  v.  WiUan, 
U21. 
3.  An  objection  that  a  witness's 
answer  of  a  question  is  irrelevant, 
must  be  so  expressed  as  to  point 
to  the  particular  answer,  not  to 
the  whole  of  his  testimnnr.  W" 
eon.  V.  N,  T,  Central  R,  R.  Co., 
618. 

3.  The  rule  that  a  defendant  relying 
on  a  defect  of  proof  as  a  gruuod 
for  a  nonsuit,  must  make  a  dis- 
tinct objection  on  the  particalar 
point, — ^applied  to  the  case  of  an 
action  on  a  premium  note,  without 
specific  proof  that  the  losses  wero 
such  as  the  note  could  be  assessed 
for.  Bande  v.  Slutemaker,  149, 

4.  A  request  to  charge  should  be 
couched  in  clear  and  unequivocal 
terms,  to  render  available  an  ex- 
ception to  the  judge's  refui«al  to 
comply.  Van  Vediten  v.  Orifithe, 
487. 

5.  The  judge  should  refuse  to  in- 
struct the  jury  as  to  the  e&ect  of  a 
fact  alleged  iiy  one  of  the  parties, 
but  not  substantiated  by  any  ev^i- 
dence.    Rftuee  v.  Z^tru,  121. 

0.  The  remedy  for  error  in  com- 
ments on  ihe  facts,  made  by  the 
judge  at  the  trial,  is  by  asking  for 
fuller  explanations  or  for  a  sub- 
mission of  the  question  to  the 
jury,  without  doinsr  which  an  ex- 
ception  does  not  lie  to  his  mere 
comments  or  expression  of  opinion 
on  the  testimony.  Van  Vedien  t. 
GrijfUhe,  487. 
Appral,  9  ;  ETn>BKCB,  25 ; 
Inburancb,  18 ' 

MiSNOMKR. 


TRUST. 

1.  Atrustof  real  and  personal  estKte, 
providing  for  the  payment  of 
debts,  and  reserving  the  income 
of  the  surplus  for  the  use  of  the 
grantor,  is  valid  as  against  subse- 
quent creditors,  at  least  as  to  the 
real  property,  after  the  personal 
property  has  been  appropriated. 
^ome  Exchange  Bank  v.  Eam», 
83. 

2.  The  rale  that  a  trust,  ftkiling  as 
such,  because  not  authorised  by 
statute,  may  be  valid  as  a  power 
in  trust,  may  have  effect,  al though 
it  gives  the  trustees  the  direction 
and  management  of  a  manafae- 
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taring  establiBliinent  daring  tlie 
life  of  a  beneficiary.  Dawjung  v. 
MarshaU,  602. 
3.  A  trustee  can  not  divest  himself  of 
the  obligation  to  perform  the  du- 
ties of  his  trust,  without  an  order 
of  the  court,  or  the  consent  of  all 
the  cMtuu  que  trust.  Thatcher  v. 
Candee,  387. 

A8SJONHENT  FOR  BENEFIT  OF 

Cbeditors  ;  Contract,  2; 

Deed, 3;  Parties; 

Will,  3. 

UNDERTAKING. 
Appeal,  12. 

UNDUE  INFLUENCE. 

Undae  influence,  to  avoid  a  will, 
mast  be  an  influence  exercised  by 
coercion,  imposition  or  fraud;  not 
merely  such  as  arises  from  the  in- 
fluence of  gratitude,  affection  or 
esteem.  It  must  be  the  ascend- 
ency of  another  will  over  that  of 
the  testator.  And  it  must  be 
proved;  it  will  not  be  inferred 
from  opportunity  and  interest. 
Segvine  v.  Seguine,  191. 


lender,  nor  to  have  been  passed  by 
the  borrower,  below  par,  is  not 
necessarily  usurious;  buttheques 

.  tion  is  one  of  intent,  and  mai<t  be 
submitted  to  the  jury.  RMiriBy, 
JDiUaye,  71. 

4.  Illegality  by  reason  of  usury  can 
not  be  imputed  to  the  contracts  of 
corporations  as  borrowers.  Stevens 
Y.  Watson,  302. 

VARIANCE. 
Bill  of  Lading,  8;  Usury,  2; 

VENDOR  AND  PURCHASER. 
Contract,  2. 


USAGE. 
Payment,  8. 

USURY. 

1.  The  question  of  usury  is  one  of 
intention;  and  where  a  note  is 
discounted  for  an  amount  which 
prima  fade  would  indicate  the 
taking  of  usary,  this  presumption 
may  be  rebutted  by  showing  that 
it  was  agreed  between  the  parties 
that  no  more  than  le^al  interest 
should  be  collected  on  the  note. 
Shoop  V.  Clark,  235. 

2.  In  suin^  on  such  a  note,  it  is  not  a 
material  variance  to  plead  the  note 
in  the  usual  form  adopted,  where 
the  whole  amount  is  sought  to  be 
recovered,  and  then  to  prove  the 
special  character  of  the  discount, 
to  repel  the  defense  of  usury.  lb. 

8.  A  loan,  at  the  full  lawful  rate  of 
interest,  made  in  bills  which  were 
at  the  time  unbankable,  and  de- 

'  predated  one  per  cent,  below  par, 
but  were  current  at  par  in  ordi- 
nary transactions  among  individu- 
als, and  were  not  proven  to  have 
been  originally  received  by  the 


VERIFICATION. 

AlimtDMSNT,  2. 

VILLAGE. 

1.  A  village  corporation  having  pow- 
er by  ciiarter  to  make  local  im- 
provements, is  liable  to  one  em- 
ployed by  it  to  do  the  work,  for 
nis  compensation.  Woolsey  v.  Vil- 
lage of  Ii<mdout,  630. 

2.  In  such  action,  the  trustees'  certi- 
ficate of  indebtedness  or  of  the 
amount  duels  admissible, without 
producing  the  records.  It  is  not 
regarded  as  secondary  evidence. 
lb, 

WAIVER. 
Contract,  11;  Sale,  2, 7. 

WARRANT. 
Congress. 

WILL. 

1.  A  competent  testator  free  from 
undue  influence,  may  make  what- 
ever will  he  choose,  though  un- 
just and  an  reasonable.  JSeguine  v. 
Seguine,  101. 

2.  The  testator  ffave  his  executors 
the  residue  of  his  estate,  with  di- 
rections that  if  a  specified  sum  were 
contributed  within  five  years  from 
his  death  to  establish  a  beneficent 
association  he  desired-  should  be 
formed,  the  executors  should  pay 
over  the  re!>idue  to  such  associa- 
tion; but  if  the  association  were 
not  formed,  or  the  specified  sum 
not  contributed  within  that  time. 
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tliej  were  to  pay  the  residue  to 
other  beneficiaries. 

Held,  1.  That  the  real  owner- 
ship of  the  residae  would  thereby 
be  suspended  for  a  period  which 
might  be  more  than  two  lives,  and 
therefore  the  primary  request  was 
void. 

2.  That  the  secondary  bequest, 
since  it  was  subsequent  and  de- 
pended on  the  same  event,  was 
also  void.  Rose  v.  Ease,  108. 
3.  If  a  part  of  the  beneficiaries  de- 
signated by  the  testator,  can  not 
take,  bv  reason  of  which  the  heirs 
succeed  to  their  portion  of  the 
estate,  the  heirs  must  take,  sub- 
ject to  the  power  to  manage  the 
property  and  apply  and  divide  the 
proceeds  between  the  beneficiaries 
who  can  take  and  the  heirs.  Doum- 
ing  v.  JfarahaU,  662. 
Corporation,  1;  Forbion  Ck)B- 

PORATION,  1 ;    LBOACT  ; 

Undue  Influbncb. 

WITNESS. 

1.  Under  the  married  women's  acts, 
and  the  provisions  of  the  code  of 
procedure  in  1860,  a  wife  might, 
as  a  party  to  an  action,  testify  on 
her  own  behalf  like  any  other 
party,  irrespective  of  the  interest 
of  her  husband,  except  that  she 
could  not  be  required  to  disclose 
communications  made  by  one  to 
the  other.  Welirkampv.WilletMS. 

2.  On  the  question  of  the  practical 
location  of  a  boundary,  it  is  com- 
petent to  ask  a  witness  whose  re- 
sidence and  relation  to  the  parties 
has  been  such  that,  had  there  been 
a  difference  between  the  adjoining 


Eroprietors  in  respect  to  the  line, 
e  would  have  been  likely  to 
know  it,  whether  he  ever  heard 
of  more  than  one  line ;  and  his 
answer,  that  he  had  not,  is  some 
evidence  of  acquiescence  in  that 
line.    BateUffe  v.  Cafy,  4. 

3.  It  is  competent  to  prove  by  a  sur- 
veyor, that  the  courses  and  dis- 
tances in  a  deed  are  incongruous, 
and  that  all  the  lines  indicated  by 
monuments,  differ  in  length  from 
the  deed.    lb. 

4.  Witnesses  are  competent  to  prove 
the  general  correctness  of  plain- 
tiff's day-book  who  have  settled 
their  accounts  by  his  ledger,  which 
was  posted  from  the  day-book. 
Stroud  V.  TiUon,  824 

6.  A  witness  can  not  be  required  to 
put  a  question  to  a  person  in  court 
to  elicit  information — e.  ff,,  as  to 
the  full  name  of  a  person  of  which 
she  professes  to  be  ignorant.  Wekr- 
kamp  V.  WiUet,  548. 

6.  In  impeaching  a  witness  by  the 
direct  examination  of  onoCA^  wit- 
ness, the  only  proper  inquiry  ii, 
as  to  the  generai  moral  chaTacCer, 
and  the  public  reputation  of  the 
fonner,  as  a  truthful  or  untruth- 
ful person.  It  is  not  permissible 
to  inquire  into  si>ecined  acts  of 
immorality  or  misconduct,  lb. 

7.  The  afBdavits  on  which  a  new 
trial  was  ordered,  though  served 
on  the  attorney  of  the  adverBS 
party  and  not  contradicted,  are 
not  admissible  on  the  trial  to  im- 
peach testimony  given  there  by 
such  adverse  party,    lb. 

Ck>N0RE88;  Contract,  6;  Eyidekcs. 

12, 16, 18  ;  iNSURAhXB,  18; 

Triai^  2b 
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Barringer  v,  Hammond,  4  TraTise. 
App.  115.  Mere  reiteration  of  set- 
tled law. 

Bandonine  «.  Hart,  5  IVanmi.  App, 
267.  The  decision  determined  no 
question  of  law. 

Bingham  v,  Disbrow,  5  TVanae.  App. 
198,  reversing  14  Abb.  Pr.  251  ;  S. 
C,  87  Barb.  24.  The  judges  did 
not  agree  on  the  jrround  of  revers- 
al, and  the  decision  is  not  author- 
ity for  anything.  As  to  the  com- 
petency of  the  wife,  see  Riven- 
burgh  o.  Rivenburgh,  47  Barb, 
419 :  Mauchester  v.  Manchester, 
24  Vt.  {Deane)  649 ;  Royal  Ins.  Co. 
«.  Noble,  5  Abb.  Pr.  N.  8.  U\ 
Minier  v.  Miuier,  4  Lan$.  421 : 
South  wick  9.  Southwick,  49  N.  T. 
510,  affirming  9  Abb.  Pr.  N.  8. 109. 

Bissell  V.  Studley,  8  Keye$,  213. 
Merely  applies  the  rule  that  the 
court  will  not  reverse  if  no  excep- 
tion was  taken  below. 

Blydenburgh  e.  Johnson,  7  IVanse. 
App.  22.  Determined  no  question 
of  law. 

Brooks  fj.  Van  Every,  3  Keyes.  27. 
That  no  exception  lies  to  refusal 
of  referee  to  find  facta  requested. 
For  the  present  rule  see  Mason  «. 
Lord, 40  N.  Y.  476;  and  Wiltsie«. 
Eadie  in  h/s  vol. 

Chapujan  v.  Thomas  (Dec.  1868).  De- 
termined no  question  of  law.  The 
opinion  of  Woodruff,  J.,  and 
briefs  of  counsel  will  l>e  found  in 
4  Keyes,  246. 

Clark  V.  Mayor,  &c.  of  N.  Y.,  1  Keyes, 
9.  A  majority  of  the  court  did 
not  concur  in  this  opinion. 


Curtis  «.  Butts,  8  Keyeg,  620.  Deter- 
mined  no  question  of  law. 

Davis  0.  Keyes  and  Knox,  5  TVaTMC. 
App.  852.  Determined  no  question 
of  law.     See  also.  88  N.  Y.  94. 

Depuy  «.  Strong,  3  Keyea,  608.  Offi- 
cially reported  in  87  N.  Y.  872. 

Douglass  o.  Day,  8  Keyes,  484.  De- 
termined no  question  of  law. 

East  River  Bank  o.  Kennedy,  4 
Keyes,  279.  Overruled  in  Dickson 
«.  Broadway.  &c.  R.  R.  Co.,  47  N. 
Y.  507,  because  it  inadvertently 
fails  to  distinguish  between  ap< 
peals  from  orders  granting  new 
trials  in  actions  tried  by  a  jury  and 
in  those  tried  by  a  court  or  referee. 
For  tl\e  present  rule  see  Downing 
«.  Kelly,  48  N.  Y.  488;  Randolph 
«.  Loughlin,  Id.  456 ;  Wright  «. 
Hunter,  46  Id.  409. 

Erben  v.  Lorillard,  2  Keyes,  567.  A 
majority  did  not  concur  in  the 
ground  of  reversal. 

Fells  e.  Vestvali,  2  Keyes,  152. 
Merely  applies  to  a  trivial  case, 
and,  without  discussion,  the  famil- 
iar rule,  that  under  a  complaint 
on  a  quantum  meruit,  plaintiff  may 
recover  on  proof  of  a  special  con- 
tract, fully  performed  by  him. 
See  Farron  9.  Sherwood,  17  N.  Y. 
227;  Hosley  «.  Black,  28  Id.  488  ; 
and  see  Marsh  v.  Holbrook,  vol.  8 
of  this  series,  p.  176. 

QUbert  v.  Gilbert,  1  Keyes,  159.  This 
is  a  dissenting  opinion.  The  court 
adopted  the  opinion  of  Sbldbh, 
J.  See  the  decision  in  vol.  2  of 
this  series,  p.  256.  Compare  Siemon 
V.  Schurck,  29  N.  Y.  598. 
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Godfrey  «.  Johnston,  1  Keyes,  556. 
Determined  no  question  of  law  ; 
merely  affirms,  because  the  case 
presented  only  questions  of  fact. 
For  fuller  authorities  on  this  rule 
pee  Phelps  u.  McDonald,  26  N.  7. 
82;  Wiltsie  o.  Eaddie.  p.  624  of 
this  vol. ;  Parker  «.  Jervis,  vol.  3 
of  this  series,  p,  44d  ;  Farnham  v. 
Hoichkiss,  vol.  2,  p.  93,  and  Cham- 
berlain c.  Prior,  vol.  1,  p.  338; 
Barker  t?.  White,  Id.  95 ;  Bunten 
f.  Orient  Mut.  Ins.  Co.,  Id,  257. 
compare  Comstock  «.  Ame»,  Id. 
411  ;  Mason  v.  Lord,  40  N.  Y.  476. 

Ooodyear  v.  Bishop,  2  Keyea,  651. 
Reiteration  of  rule  that  the  case 
must  contain  the  referee's  findingB, 
and  the  exceptions. 

Herrick  o.   Ames,  1  Keyt$,  190.    It 
does  not  appear  that  a  majority  of 
the  court  concurred  in  either  opin 
ion.    The  case  is  of  no  value  as  a 
precedent. 

Heperodt  e.  Williams,  3  Keyes, 
216.  Determined  no  question  of 
law. 

Kelsey  «.  King,  1  Transe.  App,  183  ; 
S.  C,  38  How.  Pr.  39.  This  court 
affirmed  the  judgment  of  the  pu- 
preme  court,  reported  in  32  Barb. 
410,  with  costs  ;  but  a  majority  of 
the  judges  did  not  concur  as  to  the 
grounds  of  affirmance. 

V.  Rowan,  2  Keyes,  603.  Merely 

reiterates  the  rule  that  this  court 
can  not  overrule  the  findings  of 
fact.  See  Godfrey  «.  Johnson,  in 
this  table. 

Little  V.  Denn,  1  Keyes,2S!i,  The 
court  did  not  adopt  this  opinion, 
nor  was  the  cause  determined  at 
all  at  this  time ;  but  a  reargument 
was  granted,  and  a  different  decis- 
ion made  at  a  subsequent  term. 
84  J^.  r.  453. 

Lyman  v.  Wilber,  3  Keye$,  427 ;  2 
Transe.  App.  302.  Determined  no 
question  of  law. 

Main*.    Niles,    1    Transe.   App, 


287.  Determined  no  question  of 
law. 

McReynolds  t>.  Munns,  2  Keyes,  214. 
The  court  did  not  concur  in  the 
opinion,  but  dismissed  the  appeaL 
For  the  authorities  as  to  the  non- 
appealable character  of  the  order, 
see  Jones  «.  Derby,  16  N,  T.  243. 
and  cases  dted;  Buffalo  Savings 
Bank  v.  Newton,  23  Id.  160 ;  Dows 
«.  Congdon,  28  Id.  122. 

Moss  V.  Brisbane,  3  Keyes,  453.  1>»* 
termined  no  question  of  law. 

N.  y.  &  N.  H.  R.  R.  Co.  V.  Ketchuui, 
3  Keyes,  24  Determined  no 
question  of  law. 

People  «.  Barrie,  4  Transe.  App.  76. 
This  was  a  dissenting  opinion. 

«.  Lamb.  2  Keyes,  360.      The 

court  were  not  a^^^ed  upon  the 
grounds  for  affirmance.  For  the 
rule  as  to  evidence  of  character, 
see  Remsen  o.  People,  43  A*.  T.  6; 
reversing  57  Barb.  324. 

Sandford  «.  Ruckman,  6  Transe. 
App.  68.  This  was  a  dissenting 
opinion. 

Shaw  «.  Smith.  8  Keyes,  316.  De- 
termined  no  question  of  law. 

Smith  V.  Martin,  3  Keyes,  373.  De- 
termined no  question  of  law. 

Thompson  v.  B««nnett,  2  Keges,  503. 
Necessniy  inforjiation  for  stating 
actual  di  cision  of  the  court  want- 


ing. 


Van  Rens.selaer  «.  Bouton,  3  Keyes, 

260.     Mere  reiteration. 
'.Vaters  v.  Green,  3  Keyes,  385.    De> 

termined  no  question  of  law. 
Williams  «.  Birch,  2  TVansc.  App, 

133.     Reported  as   WilUams   c. 

Tilt.  In  36  N.  T.  319.     Decision  in 

the  court  below  reported  in  6  Basw. 

299. 
Wright  «.  Paige,  8  Keyes,  581.  This 

is   the   opinion  of   the   supreme 

court,  reported  previously  in  96 

Barb.  438. 

0.  Sanders,  8  Keyes,  323.    De- 


termined no  question  of  law. 
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